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I. PROTECTED HOMESTEAD –
CREDITOR EXEMPTION AND
DESCENT/DEVISE ISSUES

Constitutional Provision
Article X of the Florida Constitution defines “homestead” and the applicable restrictions on
forced sale and devise of homestead property:
Section 4. Homestead; exemptions. —
(a) There shall be exempt from forced sale under process of any court, and no judgment, decree
or execution shall be a lien thereon, except for the payment of taxes and assessments thereon,
obligations contracted for the purchase, improvement or repair thereof, or obligations contracted
for house, field or other labor performed on the realty, the following property owned by a natural
person:
(1) a homestead, if located outside a municipality, to the extent of one hundred sixty acres of
contiguous land and improvements thereon, which shall not be reduced without the owner’s
consent by reason of subsequent inclusion in a municipality; or if located within a municipality,
to the extent of one-half acre of contiguous land, upon which the exemption shall be limited to
the residence of the owner or the owner’s family…
(b) These exemptions shall inure to the surviving spouse or heirs of the owner.
(c) The homestead shall not be subject to devise if the owner is survived by spouse or minor
child, except the homestead may be devised to the owner’s spouse if there be no minor child. The
owner of homestead real estate, joined by the spouse if married, may alienate the homestead by
mortgage, sale or gift and, if married, may by deed transfer the title to an estate by the entirety
with the spouse.

Probate Code Provisions
F.S. §732.401 Descent of Homestead

(1) If not devised as permitted by law and the Florida Constitution, the homestead shall
descend in the same manner as other intestate property; but if the decedent is survived by a
spouse and lineal descendants, the surviving spouse shall take a life estate in the
homestead, with a vested remainder to the lineal descendants in being at the time of the
decedent’s death per stirpes.
(2) In lieu of a life estate under subsection (1), the surviving spouse may elect to take an
undivided one-half interest in the homestead as a tenant in common, with the remaining
undivided one-half interest vesting in the decedent’s descendants in being at the time of the
decedent’s death, per stirpes.

Probate Code Provisions
F.S. §732.401 Descent of Homestead

(a) The right of election may be exercised:
1.
By the surviving spouse; or
2.
With the approval of a court having jurisdiction of the real property, by an attorney in fact or
guardian of the property of the surviving spouse. Before approving the election, the court shall determine that
the election is in the best interests of the surviving spouse during the spouse’s probable lifetime.
(b) The election must be made within 6 months after the decedent’s death and during the surviving spouse’s
lifetime. The time for making the election may not be extended except as provided in paragraph (c).
(c) A petition by an attorney in fact or by a guardian of the property of the surviving spouse for approval to
make the election must be filed within 6 months after the decedent’s death and during the surviving spouse’s
lifetime. If the petition is timely filed, the time for making the election shall be extended for at least 30 days
after the rendition of the order allowing the election.
(d)

Once made, the election is irrevocable.

(e) The election must be made by filing a notice of election containing the legal description of the
homestead property for recording in the official record books of the county or counties where the homestead
property is located. The notice must be in substantially the following form…

Joint Property and Tenants by the
Entireties Property


Key point: Property owned as tenants by the entirety is not homestead for purposes of
the restrictions on devise. Neither is property held as joint tenants with right of
survivorship.



Marger v. DeRosa, 57 So. 3d 866 (Fla. 2d DCA 2011)


Note: The holdings were codified in F.S. §731.201(33).



Ostyn v. Olympic, 455 So.2d 1137 (Fla. 2d DCA 1984)



Note: The holdings were codified in F.S. §731.201(33).

F.S. §732.4015 Devise of homestead
(1) As provided by the Florida Constitution, the homestead shall not be subject to devise if the
owner is survived by a spouse or minor child, except that the homestead may be devised to the
owner’s spouse if there is no minor child.
(2) For the purposes of subsection (1), the term:
(a)“Owner” includes the grantor of a trust described in s. 733.707(3) that is evidenced by a
written instrument which is in existence at the time of the grantor's death as if the interest held in
trust was owned by the grantor.
(b)“Devise” includes a disposition by trust of that portion of the trust estate which, if titled in the
name of the grantor of the trust, would be the grantor’s homestead.
Note: In Re Estate of Johnson, 397 So. 2d 970 (Fla. 4th DCA 1981) cites to Johns v. Bowden, 68
Fla 32 (1914) holding “that which the law forbids to be done directly cannot lawfully be done by
indirection.”

New F.S. § 736.0201(7)


As of July 1, 2021, new F.S. § 736.0201(7) became effective and provides that probate
courts have jurisdiction over a revocable trust to determine homestead status of real
property owned by a trust. This provision only applies to revocable trusts.

Key Point


If devised to a spouse, the devise must be one hundred percent in quality and quantity.
In re Estate of Finch, 401 So. 2d 1308 (Fla. 1981); In re Estate of Cleeves, 509 So. 2d
1256 (Fla. 2d DCA 1987); Iandoli v. Iandoli, 504 So. 2d 426 (Fla. 4th DCA 1987). A
devise that grants the spouse only a life estate is not a valid devise.



A “devise” may include a residuary devise, and need not be a specific devise. Estate of
Murphy, 340 So.2d 107 (Fla. 1976). Note: In Murphy the residue was devised outright
to the spouse and that was sufficient to satisfy homestead. This holding was essentially
affirmed in a 2018 First DCA opinion Webb v. Blue, holding the following language
constituted a valid devise of a homestead property to a friend in a case where the
decedent had no spouse or children: “I leave my entire estate to Judith D. Blue.”

Inurement: To Whom Does Homestead
Protection Inure?


INUREMENT IS A HUGE ISSUE AND THE LEADING CASE IS SNYDER V. DAVIS,
699 So. 2d 999 (Fla. 1997).



Summary of Inurement


Protection Inures. Article X, Section 4(b) of the Florida Constitution provides that
the creditor exemption in 4(a) inures to the “surviving spouse or heirs of the
owner.”



Definition of heirs. In Snyder v. Davis, 699 So.2d 999 (Fla. 1997), the Florida
Supreme Court held that “heirs” for purposes of the homestead exemption includes
any family member within the class of persons categorized in the intestacy statute
(F.S. §732.103). See also, Moss v. Estate of Moss, 777 So. 2d 1110 (Fla. 4th DCA
2001) and Traeger v. Credit First Nat’l Ass’n, 864 So. 2d 1188 (Fla. 5th DCA
2004).

Key Point


The recipient of the property only needs to be within the class of possible intestate
heirs, not the actual heirs if there were an intestate situation. For example, a devise of
homestead to a grandchild (even if the children all survive and the children – not the
grandchildren – would be the actual intestate heirs) will be protected under the
inurement clause since the grandchildren are in the class of “heirs”.

Query
 Would

a devise to my stepchildren be
protected and benefit from the inurement
clause? See F.S. §732.103(5).

Answer


Traeger v. Credit First Nat’l Ass’n, 864 So. 2d 1188
(Fla. 5th DCA 2004) held that a devise to the son of the
decedent’s predeceased husband was exempt, as he was
an heir.



Moss v. Estate of Moss, 777 So. 2d 1110 (Fla. 4th DCA
2001) held that a devise to the brother and niece of the
decedent’s predeceased spouse was exempt, as they
were heirs.

Ad Valorem Inurement


Kelly v. Spain, 160 So. 3d 78 (Fla. 4th DCA 2015) addressed what happens when the
homestead is owned as tenants by the entirety but only the deceased spouse applied for the
property tax exemption on the property and the surviving spouse did not apply for a new
exemption.



“Does a homestead exemption originally obtained by a husband alone inure to his wife’s
benefit after his death, where (1) the property was held as a tenancy by the entireties, (2) the
wife never filed for her own homestead exemption, and (3) the wife continuously maintained
her permanent residence on the property before and after her husband’s death?



Under Article VII of the Florida Constitution and statutes implementing the Constitution’s
homestead provisions, we answer the question in the affirmative.” Id.



The court read F.S. §196.011 together with F.S. §193.155, which provides that there is no
change in ownership for the SOH benefit when the property is transferred to one spouse upon
the death of the other. The court also interpreted F.S. §196.155 to provide that a homestead
application by one spouse shall be considered a homestead application by both spouses and
focused on the fact that with tenants by the entireties ownership, both spouses are considered
to own the whole.

Residency and Physical Presence Tests


Physical presence: Be physically present in Florida for more than half of the year.



Resident: Establish residency in Florida.

Aliens and “Near” Residents


Florida case law has generally held individuals without a green card or permanent visa
(by definition “nonresident aliens”) cannot claim Florida homestead protection against
creditors as they cannot form the requisite intent to make the home their permanent
place of residence.



In re Cooke, 412 So2d 240 (1982)



In re Fodor, 339 B.R. 519 (Bankr. M.D. Fla. 2006)



In re Boone, 334 B.R. 979 (Bankr. M.D. Fla. 2006)



Juarrero v. McNayr, 157 So. 2d 79 (Fla. 1963)

Physical Presence May Not Be Required



Bayview Loan Servicing, LLC v. Giblin, 9 So. 3d 1276 (Fla. 4th DCA 2009)



Beltran v. Kalb, 63 So. 3d 783 (Fla. 3d DCA 2011)



In re Alexander, 346 BR 546 (Bankr. M.D.Fla. 2006)



In re Lee, 223 B.R. 594 (Bankr. M.D. Fla. 1998)



“Homestead status is established by the actual intention to live permanently in a
place coupled with actual use and occupancy.”

Friscia v. Friscia


In a fascinating case, Friscia v. Friscia, 161 So. 3d 513 (Fla. 2d DCA 2014), the Second
DCA recognized homestead in a case in which the decedent owned a one-half [1/2]
interest in a Florida residence which was occupied by the decedent’s former wife with
the children of the marriage, pursuant to a marital settlement agreement. The court
found that the property remained the decedent’s homestead property. As a result, the
decedent’s second wife was entitled to claim homestead protection as to the property;
however, the court found that the second wife’s interest in the property was secondary
to and subject to the marital settlement agreement. In other words, it was protected
homestead as to the second wife, but she had to wait for her interests to vest.

Baldwin v. Henriquez


In Baldwin v. Henriquez, 279 So. 3d 328 (Fla. 2d DCA 2019), the homeowners sold their residence and
purchased another property with a house on it on July 10, 2013. The homeowners demolished the
existing house on the property in November 2013, without ever moving into the house. During the
construction of the new house, the homeowners resided in a leased condominium unit and rented a
storage unit for their furniture and personal items. The homeowners timely applied for a homestead
exemption and applied to transfer their homestead assessment differential (i.e., the Save Our Homes
portability benefit) to their new property for tax year 2015, but they were not able to move into their new
home until June 11, 2015. The Property Appraiser denied the homeowners’ application because the
property was not the homeowners’ permanent residence as of January 1, 2015. The homeowners argued
that their inability to physically occupy the premises as of January 1, 2015, was not determinative of their
ability to claim the property as their homestead because they manifested an intent to use the property as
their permanent residence. The 2nd DCA held that based on the plain and ordinary meaning of the
constitutional provision providing the homestead exemption, to “maintain” “the permanent residence” on
a piece of property, a taxpayer must preserve and continue in possession of a dwelling that the taxpayer
physically occupies as a home and intends to return to whenever absent. Therefore, the homeowners
were not entitled to a homestead exemption for their property for tax year 2015 because they did not
maintain their permanent residence on the property until June 11, 2015, when they began to physically
occupy a house on the property.

What Property Qualifies for Creditor
Protection?


1. IMPROVEMENTS



2. APPURTENANT STRUCTURES



3. ADJACENT PARCELS



4. HOUSEBOAT



5. MOTOR HOME



6. PARTIAL INTEREST


Engelke v. Estate of Engelke, 921 So. 2d 693 (Fla. 4th DCA 2006)



7. LEASEHOLD INTERESTS



8. LEASEHOLD INTERESTS AND AD VALOREM TAX BENEFITS


Higgs v. Warrick, 994 So. 2d 492 (Fla. 3d DCA 2008)

What Property Qualifies for Creditor
Protection?


PROPERTY HELD IN THE NAME OF A CORPORATION MAY NOT BE CLAIMED
AS HOMESTEAD.



PROPERTY HELD IN THE NAME OF A LIMITED PARTNERSHIP DOES NOT
QUALIFY FOR HOMESTEAD.

Condominium


A CONDOMINIUM is treated as homestead property. Weiss v. Stone, 220 So. 2d 403
(Fla. 3d DCA 1969) and King v. King, 652 So. 2d 1199 (Fla. 4th DCA 1995). But be
sure that the condominium does not exceed the acreage limitation. See Braswell v.
Braswell, 890 So. 2d 379 (Fla. 3d DCA 2004) (a case of first impression). In Braswell,
the wife (Renee) obtained three final judgments against husband (Glenn). Wife tried to
enforce the judgments against the husband’s four residential penthouse condominium
units grouped into a single-level condominium located at 1500 Ocean Drive, Miami
Beach, Florida. The condominium documents declared that husband had a 6.7034%
interest in the common and limited common elements of the property. Wife argued that
the total square footage for homestead purposes was 37,599 square feet. She calculated
the total based upon the following: 11,355 square feet for all of the four units, plus
17,559 square feet representing Glenn's share of the common elements (6.7034% of
261,945 square feet), plus 8,685 square feet representing husband’s use of the portion of
the roof. (A ½ acre This
is Photo
equivalent
to 21,780
square
The court rejected wife’s
by Unknown Author
is licensed under
CC BY-SA feet.)
calculation but the majority did not offer an alternative.

Co-op Apartments


CO-OP APARTMENTS are Treated Differently for Different Aspects of the Homestead
Exemption – Creditor Protected but not Devise Restricted. The Florida Supreme Court
has held that, for purposes of descent and devise, A COOPERATIVE UNIT does not
qualify as homestead. In re Estate of Wartels, 357 So. 2d 708 (Fla. 1978). However,
the Fifth DCA held to the contrary for purposes of exemption from creditors’ claims.
Southern Walls, Inc. v. Stilwell Corp., 810 So. 2d 566 (Fla. 5th DCA 2002). The
decision in Wartels applied law that pre-dated the Florida Cooperative Act (F.S. Chapter
719, enacted in 1976), so it is arguable that the Act clarifies that a cooperative
apartment is an interest in real property.



Phillips v. Hirshon, 958 So. 2d 425 (Fla. 3d DCA 2007)



Walters v. Agency for Health Care Admin., 44 Fla. L. Weekly D2898a (Fla. 3d DCA
2019), rev. dismissed June 23, 2021

New F.S. § 719.103(25)


As of July 1, 2021, new Fla. Stat. §719.103(25) became
effective and provides that a unit in a co-op is an interest
in real property. As a result, such units now quality as
homestead property for any purpose under Article X, s.4
of the Florida Constitution.

Single-Family Residence


A SINGLE-FAMILY RESIDENCE that was the decedent’s residence at the time of his
death qualified for the homestead exemption under article X, section 4, of the Florida
Constitution, protecting it from the decedent’s judgment creditors even though three
bedrooms were being rented to tenants at the time of the decedent’s death, so that the
residence passed from the decedent to his heirs, intact and undivided.



See Anderson v. Letosky, 304 So.3d 801 (Fla. 2d DCA 2020).

Interest of the Personal
Representative or Trustee


Homestead vests on death, even in the absence of a court order confirming homestead
status. Estate of Hamel v. Theodore Parker, P.A., 821 So. 2d 1276, 1280 (Fla. 2d DCA
2002). Aronson v. Aronson, 81 So.3d 515 (Fla. 3d DCA 2012) (title vests “in the
twinkle of an eye”).



Buettner v. Fass, 21 So. 3d 114 (Fla. 4th DCA 2009)



McKean v. Warburton, 919 So. 2d 341 (Fla. 2006)

Direction to Sell Cases


A direction to sell devisable homestead, however, overrides the inurement and causes
the property to lose its protected status. Thereafter, the personal representative may sell
protected homestead if expressly directed to do so in the will (i.e., not via a general
power of sale).



Estate of Price v. West Florida Hospital, Inc., 513 So. 2d 767 (Fla. 1st DCA 1987)



Knadle v. Estate of Knadle, 686 So. 2d 631, 632 (Fla. 1st DCA 1997)



Thompson v. Laney, 766 So. 2d 1087, 1088 (Fla. 3d DCA 2000)



In re Estate of Hamel, 821 So. 2d 1276 (Fla. 2d DCA 2002)



Cutler v. Cutler, 994 So. 2d 341 (Fla. 3d DCA 2008)



Mullins v. Mullins, 274 So. 3d 513 (Fla. 5th DCA 2019)

New Statute


F.S. § 736.1109. NEW - As of July 1, 2021, new Fla. Stat. § 736.1109 became effective and applies to
revocable and testamentary trusts that hold an interest in a decedent’s protected homestead at death. The
new section is intended to clarify existing law and applies to the administration of trusts and estates of
decedents who died before, on, or after July 1, 2021.



F.S. § 736.1109(1). - Ownership of homestead by a decedent in a trust does not violate the constitutional
restrictions on a devise of homestead. If there is an improper testamentary devise in the trust, the
property will pass to the same heirs who would inherit it as if the decedent died owning the property
directly and had attempted an invalid testamentary devise. This means that F.S. § 732.401 of the
Probate Code would apply, and the title would pass at death despite being titled in the trust.



F.S. § 736.1109(2). - A power of sale or general direction to pay debts, expenses and claims of the
decedent within a trust instrument does not subject an interest in the protected homestead to the claims of
decedent’s creditors, expenses of administration and obligations of the decedent’s estate.



F.S. § 736.1109(3). - Homestead property owned by a decedent that is protected homestead (directed to
pass to an heir) and is devisable, passes automatically at death to the heir and is not included in the
probate estate. Under this provision, when a trust owning the property has a direction for sale, the
trustee retains title to the property, and it does not pass automatically to the heir. However, if the
decedent’s last will requires that property be sold and the proceeds to be divided among the decedent’s
heirs or applied to estate obligations, then it is included in the probate estate.

Homestead Held in Further Trust for a
Beneficiary May Not be Protected


Not Protected




Elmowitz v. Estate of Zimmerman, 647 So. 2d 1064 (Fla. 3d DCA 1994)

Protected


Elmowitz to In re Donovan, 550 So. 2d 37 (Fla. 2d DCA 1989)



HCA Gulf Coast Hospital v. Estate of Downing, 594 So. 2d 774 (Fla. 1st DCA 1992)



Engelke v. Estate of Engelke, 921 So. 2d 693 (Fla. 4th DCA 2006)

Waiver of Protected Homestead Rights
by Spouse


F.S. §732.702(1) of the Probate Code provides that a spouse may waive his or her rights
to protected homestead, before or after marriage, by a written agreement signed by the
waiving party in the presence of two subscribing witnesses.



City National Bank v. Tescher, 578 So. 2d 701 (Fla. 1991)



Hartwell v. Blasingame, 584 So. 2d 6 (Fla. 1991)



Steffens v. Evans, 70 So. 3d 758 (Fla. 4th DCA 2011)



Rutherford v. Gascon, 679 So. 2d 329 (Fla. 2d DCA 1996)



In re Estate of Cleeves, 509 So. 2d 1256 (Fla. 2d DCA), rev. denied, 518 So.2d 1273
(1987), and rev. denied, Cleeves v. Jewett, 518 So. 2d 1274 (1987)

Waiver By Deed Cases


Habeeb v. Linder, 36 Fla.L.Weekly D300c (Fla. 3d DCA 2011)



Stone v. Stone, 157 So. 3d 295 (Fla. 4th DCA 2015)



Lyons v. Lyons, 155 So. 3d 1179 (Fla. 4th DCA 2014)

Waiver By Deed Statute
F.S. § 732.7025


As of July 1, 2018, Fla. Stat. §732.7025 became effective, adopting a statutory rule for
waiver of the homestead devise restrictions by deed. As a result of the statute, it is much
easier for a spouse to waive her or his rights as a surviving spouse with respect to the devise
restrictions under Article X, Section 4(c) of the Florida constitution. Now, one spouse only
needs to join in and execute a deed that includes specific language – which language is
enumerated in the statute – to waive the spousal homestead devise restrictions. If the
statutory language is included in a deed and the waiving spouse joins in the deed, then as a
consequence the spouse who waived the homestead protections will be treated as
predeceased for purposes of determining and applying the devise restrictions – but not the
alienation restriction or creditor protections.



While a spouse’s ability to waive homestead rights is not new, Fla. Stat. §732.7025 offers an
easy way to waive the homestead devise restrictions. On the other hand, the statute does
little to ensure that the homestead waiver is made knowingly, intelligently, and voluntarily except for the fact that the waiver must appear in a deed. Therefore, use caution and do not
reflexively use of the waiver-by-deed statute. There are some very old and still sound public
policies surrounding the unique Florida homestead devise restrictions which should give
planners pause before using it.

Limited Authority of Personal
Representative


1. Statutory Authority




2. Powers Granted




The personal representative who assumes responsibility for the protected homestead may collect rents and
other revenues, but has no duty to make the property productive. The personal representative may also
expend estate funds for the protection of the property, and is entitled to a lien against the property to secure
repayment of the amounts advanced.

3. Power of Sale is Not Granted




Even though the protected homestead may not be “property in the hands of the personal representative,” it
is possible for the personal representative to handle the protected homestead. F.S. §733.608(2) authorizes
the personal representative to take possession of protected homestead property if certain conditions are
met.

The statutory authorization to take possession of protected homestead is limited in its scope to protecting
the property, and does not authorize the personal representative to sell it.

4. Merely an Authorization


The authority granted to the personal representative is discretionary. The personal representative may
choose not to assume responsibility for the protected homestead, and is relieved of any liability for
deciding not to act.

Permissible Inter Vivos Conveyance


F.S. 732.4017


The 2010 Legislature also passed a provision that specifically recognizes an
owner’s right to convey homestead property during his or her lifetime in a way that
it will not be subject to the restrictions on devise at death. A qualifying conveyance
during life will avoid the restrictions on devise of homestead property at death,
even without a waiver of homestead rights by the surviving spouse, because the
owner no longer owns an interest at death that is the equivalent of protected
homestead.

Disclaimer by Surviving Spouse


F.S. 732.401(4) and 732.4015(3)


An additional change in 2010 codified the treatment of a disclaimer by the
surviving spouse of his or her interest in either a life estate or outright devise of
protected homestead. F.S. §§732.401(4) and 732.4015(3) clarify that if the
surviving spouse disclaims a life estate, the vested remainder beneficiaries then
become the owners of the homestead property in proportion to their interests, and if
the surviving spouse disclaims an outright devise the spouse will be treated as
predeceasing the decedent and the interest will pass as otherwise provided in F.S.
Chapter 739.

Putting It All Together
Spouse only

Spouse and
minor children

Spouse and adult
children

Minor
children only

Spouse with
valid waiver
and no minor
children

No spouse or
minor children

Exemption from
creditor claims

Yes

Yes

Yes

Yes

Yes, if devised
to other heirs
specified in F.S.
§732.103

Yes, if devised
to heirs
specified in
F.S. §732.103

May
property
be devised?

Only to
spouse

No, life estate in
spouse and
remainder
interest in
children –
subject to
spouse’s power
to sever under
F.S. §732.402

Only to spouse,
outright;
otherwise life
estate in spouse
and remainder
interest in
children - subject
to spouse’s power
to sever under
F.S. §732.402

No, all to
children

Yes

Yes

Sale allowed by
PR or
trustee?
(with no
direction to sell
in
will)

No

No

No

No

No, if devised to
heirs specified
in F.S.
§732.103; Yes,
if devised to
non-heirs

No, if devised
to other heirs
specified in
F.S. §732.103;
yes, if devised
to non-heirs

II. HOMESTEAD
ASSET PROTECTION ISSUES

Lengths of and Limits to
Homestead Protection


The Constitution imposes limits:
a. Acreage limit – ½ acre in a municipality; 160 acres outside
b. Three Constitutional Exceptions:
i. Liens for taxes and assessments;
ii. Liens for obligations contracted for the purchase, improvement or repair of the
property; and
iii. Liens for house, field or other labor thereon.

Lengths of and Limits to
Homestead Protection


4th Exception: Development of the Equitable Lien Doctrine



Spector v. Spector, 226 So. 3d 256 (Fla. 4th DCA 2017)



Partridge v. Partridge, 790 So. 2d 1280 (2001)



de Diego v. Barrios, 271 So. 3d 1181 (Fla. 3d DCA 2019)



Hirchert Family Trust v. Hirchert, 65 So. 3d 548 (Fla. 5th DCA 2011)



In re Bifani, 580 Fed. Appx. 740 (C.A. 11th Cir. (Fla.) 2014)



In re Lee, 574 B.R. 286 (Bankr. M.D. Fla. 2017)



Palm Beach Savings & Loan Ass’n v. Fishbein, 619 So. 2d 267 (Fla. 1993)



Gail Flinn v. Kevin Doty, as Personal Representative of the Estate of Robert Flinn, (4th
DCA 2017)



Crawford v. Federal National Mortgage Association, 266 So. 3d 1274 (Fla. 5th DCA
2019)

Lengths of and Limits to
Homestead Protection


Use of Property




Fraudulent Transfer and Homestead




Public Health Trust of Dade County vs. Lopez, 531 So. 2d 946 (Fla. 1988); Callava
v. Feinberg, 864 So. 2d 429 (3d DCA 2004)

Narrow Application of Exemptions




Havoco of America v. Hill, 197 F.3d 1135 (11th Cir. 1999) and 790 So. 2d 1018
(Fla. 2001)

Liberal Application of Exemption




Furst v. Rebholz, as Trustee of the Rob Rebholz Revocable Trust, 302 So.3d 423
(Fla. 2d DCA 2020)

Butterworth v. Caggiano, 605 So. 2d 56 (1992)

Not a Shield.


Mirzataheri v. FM East Developers, LLC, 193 So. 3d 19 (Fla. 3d DCA 2016).

Sale of Homestead
Where It Exceeds Limits


Forced Sale Permitted




In Re Englander, 95 F.3d 1028 (11th Cir. 1996)

Allocation of Proceeds of Sale


In re Quraeshi, 289 B.R. 240 (SD Fla. 2002)

Multiple Homesteads for
Husbands and Wives


Multiple Homesteads for Separated Couple in Bankruptcy Court




Fourth DCA Confirms Multiple Homesteads are Possible




In re Russell, 60 BR 190 (1986); In re Colwell, 196 F.3d 1225 (1995)
(aff’d 11th Cir)
Law v. Law, 738 So. 2d 522 (1999)

Homestead Ad Valorem Benefits for Separated Couple


Wells v. Hadeos, 48 So. 3d 85 Fla. 2d DCA 2010)



Endsley v. Broward Cty., 189 So. 3d 938 Fla. 4th DCA 2016)



Brklacic v. Parrish, 149 So.3d 85 (Fla. 4th DCA 2014); cf. Wells v.
Haldeos, 48 So.3d 85, 88 (Fla. 2d DCA 2010)

Proceeds of Sale –
Exemption Continues




Keeping Sale Proceeds Exempt


Orange Brevard Plumbing and Heating Co v. La Croix, 137 So. 2d 201 (1962)



JBK Associates, Inc., etc. v. Sill Bros., Inc., et. al., 191 So. 3d 879 (Fla. 2016)

Insurance Proceeds Exempt


Quiroga v. Citizens Property Insurance Co, 34 So. 3d 101 (Fla. 3d DCA 2010)



Speed Dry, Inc. v. Anchor Property and Casualty Insurance Company, 302 So.3d
463 (Fla. 5th DCA 2020)

Residency Issues in Homestead
Exemption Cases


Protection for Florida Resident Debtor with a MA Homestead Exemption


In re Migell, 569 B.R. 918 (Bkrtcy. M.D. Fla. 2017)



Debtor Determined Not a Resident



Taxpayers Benefitting from Homestead Exemption in Multiple States


Fitts v. Furst, 283 So. 3d 833 (Fla. 2d DCA 2019); Brielmaier v. Furst, 283 So. 3d
842 (Fla. 2d DCA 2019)

III. HOMESTEAD – CONSTITUTIONAL
AMENDMENTS AND OTHER CASE
LAW AND FLORIDA STATUTE
UPDATES

Florida Constitutional Amendments
Passed in 2020


Amendment 5: Limitation on Homestead Assessments




Prior to the enactment of Amendment 5 to the Florida Constitution, Floridians who
moved from one homesteaded property to another had two years from January 1st of the
year of the sale of the first home to transfer the “Save Our Homes” tax benefit to a new
home. Effective as of January 1, 2021, homeowners have up to three years to transfer
“Save Our Home” benefits.

Amendment 6: Ad Valorem Tax Discount for Spouses of Certain Deceased Veterans
Who Had Permanent, Combat-Related Disabilities


Certain Florida veterans are entitled to a homestead property tax discount, provided they
were honorably discharged, are over age 65 and have been permanently disabled by
combat. Effective as of January 1, 2021, this discount can be transferred to the veteran’s
surviving spouse at the veteran’s death if the spouse holds title to the property and
permanently resides thereon, until such time as the surviving spouse remarries, or sells
or otherwise disposes of the homestead property.

Other UpdatesCase Law and Florida Statute


Department of Revenue v. Bell, 290 So. 3d 1060 (Fla. 2d DCA 2020)



Warner v. Quicken Loans, Inc., 2020 U.S. Dist. LEXIS 77089, 2020 WL 2097981



F.S. § 196.075




This statute was amended to remove the requirement to prove income beyond the
first year of the exemption in regard to the additional homestead ad valorem
exemption for individuals 65 years or older at lower income levels.

F.S. § 736.1104(3)


As of July 1, 2021, F.S. § 736.1104(3) became effective and provides that a transfer
of homestead interest in a trust where the heir is convicted of neglect, exploitation
or aggravated manslaughter is void.

