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Back to the Future -

The Marital Deduction from Before ERTA to After ATRA

by
Alvin J. Golden

I. PURPOSE
The Economic Recovery Tax Act of 1981 (ERTA) established not only the concept of the
unlimited marital deduction, but also the concept of qualified terminable interest property

(QTIP), both of which constituted major philosophical as well as legal changes in the taxation of
estates of married decedents. The idea of tax deferral until the second death was immediately
popular, even though that deferral might produce a higher overall tax due to the combined effects
of "stacking" of the two estates and inflation. The stacking problem has been virtually eliminated
due to the compressed brackets and the increase in the unified credit, but the effect of inflation
(should it reoccur) and potentially higher tax rates still looms. The idea of paying no tax before
its time still rules the day. However, even more than three decades after its enactment, some old
problems still remain, and new ones have surfaced due to changes in the law over that period.
Increased emphasis on valuation techniques [particularly in light of Chapter 14, about which the

only really good thing that can be said is that it is better than the now repealed § 2036 ©], the
interaction of discounts and premiums in funding, and constant legislative change, the most

recent example of which is portability of the unified credit
II. SCOPE
This article deals with an overview of the marital deduction, primarily the QTIP issues
and portability, along with a somewhat comprehensive discussion of some related issues.
Considerations for planning in the new environment is also discussed. Further, some passing
comments are made with respect to drafting, but no attempt is made to provide forms or deal in
detail with drafting language and techniques. The possibility of a repeal of the estate tax is also
briefly discussed.
AUTHOR'S NOTE: Throughout the course of this article, I will discuss several tax
and planning strategies which impact who bears the tax or how trusts are funded.
While it is well and good to try to develop strategies to minimize taxes, DO NOT
FORGET that almost every decision has an economic impact, and that the

'§2056 (b)(7). All Section references are to the Internal Revenue Code of 1986, as amended unless
otherwise indicated.

2§2010(c)(5).

beneficiary who is adversely affected may not think as highly of the idea of just
saving taxes. In other words, many of these tax planning ideas carry the potential of

fiduciary liability.

III. A VERY IMPORTANT OBSERVATION
When one reaches the portion of this paper dealing with drafting in this new age of
$5,000,000 plus exclusions and portability, it is of the utmost importance that the reader keep in

mind this not so obvious fact - THE AVAILABILITY OF INCREASED EXEMPTIONS DID

NOT SIMPLIFY OUR LIVES OR THOSE OF OUR CLIENTS. Although the profession is
developing some thoughts as to the proper techniques, many are still not certain what techniques
are appropriate in some situations. It will take more time for skilled practitioner to sort through
all of the problems and permutations before being able to feel comfortable with the "default"
positions for clients with estates under $10,000,000 and those with estates under $5,000,000. As
will be seen in that discussion, there are many questions and few answers. And every solution has
its own issues.

IV. A LOOK AT THE HISTORY OF THE MARITAL DEDUCTION
To understand the present state of the marital deduction it is helpful to understand the
provisions of law which have preceded it, even though many of the philosophical underpinnings
of prior law were negated by ERTA. One principle, which has mn through the law since 1948, is
that some sort of interest essentially equivalent to full ownership of the beneficial interest must
be available to the surviving spouse in order to claim the marital deduction. The first impetus for
legislative action regarding the marital deduction arose from the fact that residents in community
property states owned marital property equally, and thus only one half of the property
accumulated during marriage was taxable in the estate of the first spouse to die. In a common law
state, however, if one spouse owned all of the property, then all of the property was taxable at the
death of that spouse. Beginning in 1942, Congress decided to act; and the law has never been
simple since.
A. 1942-1948.

By the Revenue Act of 1942, Congress added §81 l(e)(2) to the Internal Revenue Code of
1939. Their approach in this Act was to penalize community property states by including the
entire community plus all of the deceased spouse's separate property in the estate of the first
spouse to die, unless a portion of the community could be traced to compensation for the
surviving spouse's personal service. In other words, rather than allowing state law to determine
ownership, a federal ownership standard was established for federal estate tax purposes.
B. 1948-1976,

In 1948, Congress amended §81 l(e)(2) to create the marital deduction which existed until
1981 (although slightly modified in 1976). That amendment restored community property
taxation to its status prior to the Revenue Act of 1942 and created a deduction for separate
property based on 50% of the adjusted gross estate, provided that the surviving spouse had what
was essentially full ownership of the property and that the property was includible in the
surviving spouse's estate at the spouse's death. It was thus clear that Congress did not intend to
create any sort of windfall, but rather simply to equalize separate property and community
property states. Revenue Act of 1948. See also S. Rep. 1013, 80th Congress, 2nd Session, 26-29
(1948). The law in the marital deduction area stayed fairly constant for the next 28 years.
C. 1976-1981.
In the Tax Reform Act of 1976, Congress once again felt compelled to tamper with an
area of the law after enough time had passed to create some degree of certainty. In conjunction
with unifying the estate and gift tax tables, the Congress created what Professor Stanley Johanson
referred to as the "mini-max" martial deduction which was a minimum marital deduction of
$250,000 and a maximum marital deduction ofone-halfofthe adjusted gross estate. Ostensibly,
the puqiose for this was to remove small estates from the tax rolls completely, and for the first
time community property could qualify for the marital deduction within certain mles under the
$250,000 minimum deduction.
D. 1981 Chanees.
In 1981, Congress created the unlimited marital deduction under the Economic Recovery
Tax Act. For the first time. Congress recognized that property accumulated by spouses during
their marriage should be allowed to pass to the surviving spouse free of tax at the death of the
first spouse. The unlimited marital deduction also applies to all property owned by the decedent
spouse, irrespective of whether accumulated during marriage or not and without regard to the
community property or separate property nature of the property. Further, the 1981 Act added the
qualified terminable interest property provisions, which for the first time permitted less than

essentially full ownership rights to pass to the surviving spouse and still qualify for the marital
deduction by leaving control of the ultimate devolution of the property in the decedent spouse
rather than the surviving spouse. It is easy to view the qualified terminable interest property
provisions as creating an entirely new and different form of marital deduction, and to forget that
those provisions simply create a relatively narrow exception to the terminable interest rule, which
states that an interest is a non-deductible terminable interest if the occurrence of an event or
contingency, or the failure of an event or contingency to occur will cause the interest to
terminate. The general rules which have long surrounded the marital deduction apply to the
qualified terminable interest property provisions as well.

V. CHARACTERISTICS OF THE MARITAL DEDUCTION AND OTIPS
Taxpayers, in order to claim the marital deduction, must meet certain requirements.

A. Technical requirements for marital deduction.
To claim the marital deduction, the property must pass from the deceased spouse to the
surviving spouse in a qualifying manner.3 If the qualifying manner chosen is the QTIP trust,
then the trust itself must meet certain requirements.
1. Dualifmfi: Income Interest for Life
The surviving spouse must have a qualifying income interest for life, which does NOT
mean that the spouse must receive all of the income from the QTIP, but rather that the spouse
must have the right to require that all the income be distributed.
2. No Power to Appoint to Third Parties
No one, including the surviving spouse, can have a power to appoint to anyone other than
the surviving spouse during such spouse's life. The surviving spouse may have a special power
of appointment at death, which may be a very broad special power (e.g., the power to appoint to
anyone other than the spouse's creditors, the spouse's estate, or the creditors of the spouse's
estate) or a very limited power (e.g., the power to appoint only to the descendants of the deceased
spouse) or anywhere in between. Such power cannot be a general power of appointment, or it

will not qualify for QTIP treatment.
3. Disposition Durins Survivine Spouse's Life
§2519, a seemingly simple but very complicated section, deals with what happens if the

QTIP trust is partially or totally disposed of during the surviving spouse's life. This section is
designed to assure that the assets which were not taxed at the first spouse's death, and which

would not be includible under §2044 as a result of the gift, will be taxed upon their disposition
during the surviving spouse's life. This section states that "any disposition of all or part of a

qualifying income interest for life in any property to which this section applies shall be treated as
a transfer of all interests in such property other than the qualifying income interest." Note that
the transfer of the qualifying income interest is not taxed under §2519, but rather is taxed under

3§2056(a); see also Treas. Reg. §20.2056(e)-l-§20.2056(e)-3; Estate of Alien, 160.T.C.M. 904 (1990).
'A general power of appointment would qualify the trust under §2056(b)(5) and thus would automatically
qualify and would not be a terminable interest.

5§2519(a).

§2511 and is subject to the present interest exclusion under §2503(b). The property to which this
section applies is property for which a deduction was allowed under §2056(b)(7) or §2523(f).
If the surviving spouse wishes to, for example, benefit the children before the spouse's
death by disposing of his or her interest in part of the QTIP, there are a couple of techniques
available. First, if there is a third party trustee with a discretionary distribution standard, then the
tmstee can make a distribution of principal to the spouse, and that spouse can then make gift to

the children with no effect on the QTIP. This is logical because such gift will be subject to a
present gift tax, so there is no tax avoidance. Still another techniques is to sever or divide the
QTIP tmst into two tmsts and fund the newly created trust with the amount of the gift. Assume,
for illustration purposes, that the gift is to be 10% of the value of the QTIP. The second trust can
then be terminated and distributed to the children. The termination is treated as a gift of a 10%
interest in the qualifying income interest for life, which is taxable to the donor. The principal
portion of the gift is likewise taxable to the donor up to the amount of the surviving spouse's
remaining applicable exclusion amount, which is the sum of the basic exclusion amount and the

DSUE amount (all defined below). Any amount of taxable gifts above the applicable exclusion
amount are treated as net gifts, and the gift tax is to be paid by the donees. Failure to require
such payment constitutes an additional gift from the donor spouse.

B. ELECTIONS
In order to receive QTIP treatment under §2056(b)(7), the taxpayer must make an election
on a Federal Estate (and Generation Skipping Transfer) Tax Return, Form 706. by listing the
assets to which the election applies on Schedule M. The election must be made on the first filed
return, which may be a late return. The election to treat a gift as qualifying for QTIP treatment

must be made on the first gift tax return (Form 709) filed, but must be made on a timely filed
return.

1. Termination of QTIP.
In a leading case, the Tax Court found that the termination of a QTIP was for full and
adequate consideration involving very complex (and somewhat aggressive) planning.
a. Kite I.

Shortly before her husband died, Mrs. Kite transferred assets into a QTIP trust for her
husband. After his death, she became the beneficiary of the QTIP, along with other QTIP Trusts
and a general power of appointment marital trust. In a series of admittedly integrated

6See Priv. Ltr. P.L.R. 2006-04-006.

7§2519(b).
% Estate of Kite, T.C. Memo 2013-43 (2/7/2013) {"Kite I")

5

transactions over three days beginning March 28, 2001, Mrs. Kite first removed the trustees and
appointed her children retroactive to January 1. (The court did not comment upon how one
removes and appoints a trustee retroactively.) Simultaneously, the trustees distributed the assets
of the QTIP Trust consisting of 99% limited partnership interests, effective January 1,2001, to
wife's revocable tmst. (No question was raised as to whether there was authority under the trust
instrument to make such distribution.) The next day, the children's limited partnership
transferred substantial assets to the wife's limited partnership in exchange for a substantial
interest therein. On March 30, Mrs. Kite's revocable trust sold her interest in the limited
partnership for a deferred private annuity with no payments for 10 years, even though she was 75
years old at the time. Her doctor certified that she had more than a 50% chance of living 18

months, thus bringing the §7520 tables into play. Those tables revealed a 12.5 year life
expectancy and the annuity was valued pursuant to those tables. The Court, in Kite I, found that
the distribution of the Limited Partnership interests and the sale for the private annuity to be an

integrated transaction for purposes of §2519 which resulted in a gift of the qualifying income
interest for life which resulted in a deemed transfer of the remainder interest. The calculation of
such gift was deferred until the Rule 155 calculation.9
b. Kite II.
The result in Kite II was a surprise to many because it creates some new issues, and de
facto vitiates the result in Kite I. The taxpayer took the position that there was no gift tax
liability because Mrs. Kite had received full and adequate consideration, even though her estate
had never received any payments as a result of the transaction because she died prior to any
payments being due under the private annuity. One can speculate that the Tax Court found that
result intolerable in order to explain the holding Kite II that the entire transfer was to be treated
as a gift with no offset for the consideration received. The decision relied in part on Rev. Rul 988, infra, which is easily distinguishable in that the surviving spouse did not receive the full value
of the remainder interest. If the court's reasoning is correct (and had the value of the remainder
interest not gone to zero because of the private annuity), then arguably a distribution of principal
from a marital trust could be held to be a transfer of a portion of the qualifying income interest
for life, and therefore a transfer of the value of the remainder. However, the most glaring issue
which Judge Paris did not consider was the effect of double inclusion. Had Mrs. Kite retained
the assets themselves rather than selling them for an annuity, the value of the assets PLUS the
value of the §2519 transfer would have been included, causing double inclusion. The result in

Kite II would not seem to be in keeping with the intent of §§2044 and 2519, which is only to
cause inclusion of the value that escaped tax at the first death so as to insure that the deferral
does not become a failure to include. However, where the assets themselves are included, that
purpose should be satisfied.

9CauseNo. 6772-08, unpublished op. Oct. 25, 2013. ("Kite II")
'"Perhaps §200 l(b) which keeps assets included in a prior denotive transfer from bemg treated as adjusted
taxable gifts if included in the estate would solve the problem. But tracing might be impossible if there is significant
tune between the QTIP transaction and the surviving spouse's death.

VI. PORTABILITY - THE NEW FRONTIER
§2010© brought into the law the concept of portability and the Deceased Spouse Unused
Exemption ("DSUE") amount, and the American Taxpayer Relief Act of2012n made it
permanent. The concept of portability is simple enough, but the application is surrounded by a
plethora of detailed rules. In its simplest form, portability is meant to allow the use of any federal
unified credit which is unused by the first spouse to die. Thus the DSUE amount is reduced by

any property passing to third parties (other than to charities which qualify for a deduction under
§2055) or for the benefit of the spouse in a manner which does not result in a marital deduction.
For example, if all of the deceased spouse's property passes to or for the benefit of the survivor
in a manner which qualifies for the marital deduction, then the deceased spouse's entire unified
credit will be available to the sm-vivor.
A. Portability As A Planning Technioue.
Whether or not to plan with portability is multi-faceted issue requiring an entirely new
approach to analysis. The essential issues are control of devolution of assets by the deceased
spouse, asset protection for the surviving spouse, generation skipping planning and weighing the
benefits of a new basis by inclusion in the survivor's estate versus increasing the survivor's estate
for estate tax purposes.12

1. All Outright to Spouse with Disclaimer.
There are those who advocate leaving the entire estate to the surviving spouse with a
possibility of disclaimer in estates which in aggregate, will probably never be taxable, e.g.,
estates below $5,000,000.00. In this way, if the spouse does not disclaim, the assets will be
included in the surviving spouse's estate, receive a new basis at that spouse's death, be covered
by the DSUE amount, and the use of a bypass trust can be avoided. Of course, with no
disclaimer, this sacrifices the creditor protection of the bypass trust, as well as the ability of the
deceased spouse to control the devolution of the property, especially in the event ofremarriage.
Equally as important, if not more so, if the disclaimer route is followed, the surviving spouse will
not be able to have a special power of appointment to deal with changing conditions. It also
assumes that the "last deceased spouse" rule (discussed below) will not affect the measure of the
DSUE amount. And, because GSTT exemption is not portable, if there is no disclaimer, the
decedent's GSTT exemption is lost. A variation on this theme would be that the spouse takes the
outright gift, donates the property to a grantor trust of which the spouse is not a beneficiary, and
uses the deceased spouse's DSUE amount to cover the gift. (In many cases, there is not a high

probability this would be done even if the spouses ha d discussed it.)

UPub. L. 112-240, H.R. 8, 126 Stat. 2313, enacted January 2, 2013).
Remember that the assets included in the estate get a new basis, but not necessarily a "step-up" in basis.

2. UseofOTIP.
If the deceased spouse's estate is left in a QTIP trust, then creditor protection may be able
to be achieved, GSTT exemption can be allocated by a reverse QTIP election, the deceased
spouse can control devolution at the second death (or give the surviving spouse, a power of
appointment which can actually be exercised), and there is a new basis at the second death. The

down sides are that a mandatory income distribution may not be desirable (although this might be
limited by a 3% unitrust) and that the surviving spouse's estate will be increased, especially if the
assets appreciate during the interval between deaths. Additionally, the last deceased spouse issue
is also present.

a. Possible Mischief
Several commentators have pointed out the potential for mischief (some would say abuse)
where the beneficiaries of the QTIP and the beneficiaries of the surviving spouse's estate are not
the same. For example, decedent dies in 2011 and leaves decedent's entire estate in a QTIP trust.
Now, surviving spouse has a DSUE amount of $5,000,000. Surviving spouse makes a gift of
$5,000,000, using up the DSUE. At surviving spouse's death in 2013, to the extent the surviving

spouse's estate (including the QTIP) exceeds $5,250,000, the tax on the QTIP is 40% to the
extent that the estate, including the QTIP, exceeds that amount, which must be paid out of the
QTIP under §2207A. Had the deceased spouse used a bypass trust, his or her heirs would have
benefitted from the tax free transmission of that wealth at the second death, rather than having it
subjected to the highest marginal rate in the survivor's estate. However, there is some potential
income tax savings due to the new basis at the second spouse's death.
b. Even Without Any Mischief

Even without any game playing by the surviving spouse, if the beneficiaries of the QTIP
and the surviving spouse's estate are different, the rules of §§2044 and 2207 A operate to create
an inequity if the surviving spouse's estate is larger than the Basic Exclusion Amount (defined
below) of the surviving spouse. For example: Husband dies in 2014 with a Basic Exclusion
Amount of $5.34 million. At the death of Wife some years later, her estate is $10 million and a

Basic Exclusion Amount of $6 million, and the QTIP has grown to $8 million. The applicable
Internal Revenue Code Sections would cause Wife's entire $6 million exclusion amount PLUS

$4 million of the DSUE amount (creating an Applicable Exclusion Amount of $10 million
dollars) to be applied to her estate. The QTIP trust would thus bear all the tax with only $1.34
million of the DSUE amount available to the QTIP. This is manifestly unfair. The proposed
solution is the requirement that the surviving spouse execute a waiver of the recovery right under

§2207A to the extent that the QTIP is less than or equal to the DSUE amount. A voluntary
failure to assert the right of reimbursement results in a gift by the beneficiaries of the surviving

'Charles A. Granstaffofthe San Antonio, Texas law fmn ofGranstaff, Gaedke & Edgmon, P.C., pointed
out this problem in a letter to the author. Mr. Granstaffand Steven Akers ofBessemer Trust devised the solution.

spouse to the beneficiaries of the QTIP. The problem is that such waiver must be in the
survivor's will. Thus, special drafting and a contract to make a will is required. Even if special
drafting deals with the problem, would one be able successfully to prevent the surviving spouse
from making gifts or remarrying a spouse who predeceases the survivor, thereby using up or

losing the DSUE amount?
c. Surviving Spouse Remarries
If the surviving spouse remarries and the second spouse predeceases using all of his basic
exclusion amount in his estate, then the DSUE amount from the first spouse is lost and the QTIP
will bear all the tax in excess of the survivor's Basic Exclusion Amount. See discussion below
of the last surviving spouse rule.
d. Author's Conclusion

With all the ways that the use of a QTIP for portability can go bad, the author has
concluded that if the beneficiaries of the QTIP are different than the probable beneficiaries of the
surviving spouse's estate, QTIPs should not be used to achieve portability. In fact, because the
ultimate beneficiaries of the surviving spouse cannot be known, planning to use portability with a
QTIP is, on balance, a potential recipe for failure. If a new basis on the second death is a primary
concern, consider using one of the techniques discussed below, for "basis harvesting". While
there are many potential issues with those techniques, the dangers seem to be much less and at
least the avoidance of transfer tax with regard to the first spouse's estate is assured.
3. Use of Traditional Bypass.
In traditional bypass there is no mandatory income distribution (although there certainly
can be) and persons other than the surviving spouse can be beneficiaries. On the other hand,
there is also no new basis at the second death. Balancing the loss of a new basis is the fact that
the bypass assures that the deceased spouse's exemption will be used to the extent of that
spouse's estate, irrespective of the repeal of portability (not likely) and the last deceased spouse
rule. And, to the extent that the first spouse's estate is less than the basic exclusion amount
(defined below), portability will be available to the extent of such excess.
4. Use with Retirement Benefits.
Retirement benefits represent a large portion of many estates, and present unique
difficulties in using traditional tmst planning. Assuming that the intended beneficiary of the

142207A(a)(2)
See Golden, "It Should Not Be This Hard: A Look at Trusts as Beneficiaries of Retirement Benefits," 36

ACTEC LAW JOURNAL 399 (Fall 2010).

IRA is a spouse, portability presents the ability to leave such property outright to the spouse, thus
obviating a need to use a bypass trust in order to prevent loss of the basic exclusion amount with
respect to this asset in the surviving spouse's estate. The surviving spouse would have the credit
from the deceased spouse over what is essentially a wasting asset with a built-in income tax
liability that cannot be taken into account in valuing the asset for estate tax purpose.
5. What Is Not Portable.
It is important to note that GSTT exemption is not portable, and that the DSUE Amount
is not adjusted for inflation. In states with state inheritance or estate taxes, the state tax is also
not part of the portability regime. Thus, it is important to consider using exemption equivalents
necessary to use up the state exemptions because failure to do so will increase the surviving
spouse's estate for state tax purposes.

AUTHOR'S NOTE: Experienced and thoughtful estate planners are still trying
to adjust to all the issues and subtleties of the new paradigm of a $5,000,000 plus
exemption equivalent and portability. The difficulties in explaining these
matters to clients have increased exponentially, beginning with the decision as
to whether to elect portability or not, and proceeding with increasing difficulty
from there.

B. The Mechanics of Portability.
With current exemption levels, the vast majority of estates will not be taxable and will
not use all of their unified credit. Thus portability may be available and the deceased spouse will
have unused exemption ("DSUE"). In order to claim DSUE, the deceased spouse's estate must
file a timely federal estate tax return. Because that generates additional expense, determinations
must be made as to whether such expense is warranted, and, if so, who must pay for it - the estate
or the surviving spouse? The decision as to whether the survivor can compel such filing and who
should pay for it should be memorialized in the Will. Mandating that the executor file such return
causes a loss of flexibility, and creates an expense in estates that probably will never be subject to
the estate tax. In many cases, however, the surviving spouse is the principal beneficiary, so such
spouse will pay for it either directly or indirectly. Several prominent practitioners have suggested
that the portability is much like many other tax election that the executor must make, so why not
just leave the decision whether or not to elect to file a return to elect portability to the executor.
(As with any other general mle, it must be considered in light of the client's factual setting - e.g.,
suppose a child by the first marriage is executor and might refuse to make the election simply
because she dislikes her surviving step-parent?)

^Estate of Smith v. US, 391 F.3d 621 (5th Cir. 2004)
Because the executor must collect fair market value information in any event so that the beneficiaries will
have the basis of the inherited property, collecting such mformation on the Form 706 would seem to be convenient
way to do so. Therefore, preparation of a Form 706 should be only marginally expensive.
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1. The Estate Tax Regulation Definitions.
The Internal Revenue Service has issued Final Regulations regarding portability. For
purposes of portability, Treas. Reg. §20.2010-1 contains definitions in subsection (d). It is
perhaps worth noting that what is being defined is certainly not an "exclusion".
a. Applicable Credit Amount.19

The Applicable Credit Amount is determined by applying the applicable exclusion
amount to the table determining the unified credit if the tentative tax is computed based on the
applicable exclusion amount.
b. Applicable Exclusion Amount.
The applicable exclusion amount is the sum of the basic exclusion amount and the DSUE
amount in the case of the surviving spouse.
c. Basic Exclusion Amount.

The basic exclusion amount is $5,540,000 for 2017..
d. Deceased Spousal Unused Exclusion Amount.
DSUE amount is the unused portion of the deceased spouse's unused applicable
exclusion amount in effect for the year of the spouse's death.
e. Last Deceased Spouse.

The last deceased spouse is the mostly recently deceased individual who was married to
the surviving spouse at the death of such person.

3TD 9725 (6/16/2015). Effective as to decedent dymg on or after June 12, 2015 and as to gifts made on or
after June 12,2015.
19.

'Treas. Reg. §20.2010-l(d)(l).

20Treas. Reg. §20.2010-l(d(2).
21Treas. Reg. §20.2010-l(d(3).
22Treas. Reg. §20.2010-l(d)(4).

"As amended by §101(c)(2) of the American Taxpayer Relief Act of 2012, amending §2010(c)(4)(B)(i).
24Treas. Reg. §20.2010-l(d)(5). See also Treas. Reg. §20.2010-3.
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2. The Substantive Portability Reeulations. 25
Substantive requirements exist to allow the surviving spouse to use the DSUE amount.
Treasury has tried to make this complex area as easy as possible, but the technical requirements
must be followed.
a. Election on Tax Return.26

Portability must be elected by the executor (as defined in §2203) on a complete and
timely filed return, including extensions. Returns must be filed within nine months of the
decedent's death or the last day covered by an extension if one is granted.27 Upon the filing of
such return, such election is deemed made unless the executor affirmatively elects out on that
return or on another timely filed return.2 (Why one would file a return to elect out is a real
puzzle, since the election out is automatically made if no timely return is filed.)29 Once made, the
election is irrevocable unless a contrary election is made on a subsequent return filed before the
due date of the original return. The executor appointed by a probate court may make the
portability election, or may elect not to have portability apply.30 If there is no appointed executor,
then any person in possession may file a timely filed return and elect or not elect portability. A
subsequently appointed executor may validly reverse such election or non-election on a timely
filed return. However, an unappointed executor may not reverse a prior portability election made
by another unappointed executor.32
b. Failure to File Timely Return
As noted, the portability election must be made on a timely filed return. Because there is
no requirement under Code §6018 that a return be filed if the gross estate is less than the basic
exclusion amount, the deadline for filing is set by Regulation and therefore relief is available
under Treas. Reg. §301.9100-3 (commonly referred to as "9100 relief). (9100 relief will be

25Treas. Reg. §20.2010-2.
26Treas. Reg. §20.2010-2(a).

27Treas. Reg. 20.2010-2(a)(l)

28Treas Reg. §20.2010-2(a)(3)(i)
Treas. Reg. §20.2010-2(c)(2). The only reason for such a filing would be if such a return would start the
statute of limitations runnmg. Whether that is so is an unanswered question. See §6213(g)(l) defining a "return" as
a document filed "with respect to any tax unposed by Subtitle A or B...."

30Treas. Reg. §20.2010-2(a)(6)(i)
31M

32TreasReg. §20.2010-2(a)(3)(ii)
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granted when the taxpayer demonstrates that the taxpayer acted reasonably and in good faith and
that granting relief will not prejudice the interests of the government. Reliance on a tax
professional is deemed to meet that test.33 The Internal Revenue Service has issued several PLRs
granting 9100 relief. Tiring of dealing with that, prior to the earlier of January 2, 2018, or two
years after decedent's death, Rev. Proc. 2017-3435, late return is treated as timely if it meets the
requirement of the Revenue Procedure and contains the legend, "FILED PURSUANT TO REV.

PROC. 2017-34 TO ELECT PORTABILITY UNDER §2010(c)(5)(A)".
c. The Rev. Proc. 2001-3836 Problem.

The Internal Revenue Service issued this Revenue Procedure which provided relief from
an "unnecessary QTIP election" in the first spouse's estate if the election did not benefit that
estate because the estate was below the available exemption equivalent. Without the Rev. Proc.,
such election would cause the "QTIP" tmst would be included in the estate of the surviving
spouse under §2044. Some commentators have suggested that the QTIP election on the return
electing portability will be disregarded under this procedure. The Service has modified and
superseded Rev. Proc. 2001-38, in Rev. Proc. 2016-49 by making clear that the earlier Procedure

will not apply to QTIP elections made for the purpose of portability.37
d. What Constitutes Complete Return.38
The Regulations begin by defining a "complete return" as one which complies with the
instructions and with §6018. However, the Regulations then relax certain requirements. The
value of property subject to the marital deduction or the charitable deduction is not required to be
reported so long as the identity of the beneficiary and other facts necessary to establish the
deduction are disclosed. One would think that attaching the Will or other dispositive document
and claiming the deduction in the case of a QTIP would be enough in most cases.
Values must be reported, however, if (i) the value related to, affects or is needed to
determine the value passing from the decedent to another recipient; (ii) the value is needed to

33Treas. Reg. §301.9100-3(b)(l)(v).

34 PLRs.201406004,201407002,201410013, 201414001,201418009,201418014,201418023,
201421002,201532002,201535023,201536005,201537010, 201537012,201539021,201548004,201549022,
201550032, 201551008. This list was compiled by Howard Zaritsky and made available through the ACTEC list serv.

352017-26 IRB 1382
362001-1 CB 1335,6/11/2001.
372016-42IRB462.
38Treas.Reg. §20.2010-2(a)(7).
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determine the estate's eligibility for §§2032, 2032A or another provision of the Code other than
§1014; (iii) less than the entire value of the property is marital deduction property or charitable
deduction property; or (iv) a partial disclaimer or partial QTIP election is made.39 The executor
must include a good faith estimate of the gross estate, under penalties of perjury. Additionally, in
what may be a trap for the unwary, the instructions require that the value of any property subject

to a reverse QTIP election under §2652(a)(3) must be reported. The basis consistency mles do
not require the filing of a Form 8971 when the reason for filing the Form 706 is to elect
portability, because no return is "required.
e. Computation of DSUE Amount. '
The DSUE amount is the lesser of the basic exclusion amount or the excess of the
decedent's applicable exclusion amount over the taxable estate plus adjusted taxable gifts. To the
extent gift taxes were paid, adjusted taxable gifts are reduced by the amount on which gift taxes
were paid in the calendar year of the gift. Generally, with respect to QDTs, the spouse cannot
use the DSUE amount until the termination of the QDT or the spouse's death. But, there are mles

allowing the DSUE amount to be applied to certain gifts by the surviving spouse in the year of
the spouse's death or the termination of the QDT.43 The Regulations contain several helpful
examples regarding the application of these rules.
The Internal Revenue Service is allowed to audit the return of the first spouse but only for
purposes of determining the DSUE amount without regard to any statute of limitations. In a
case of first impression, the Tax Court has rejected several arguments by the estate of the wife
contending that the cannot examine the estate of her predeceased husband to redetermine the
DSUE in her estate. H died in 2012, elected portability, and received a Closing Letter. W died
in 2013, and during an audit of her estate, the IRS examined her husband's return to determine
whether the DSUE amount was correct. The Tax Court had little problem rejecting all ofW's
contentions. To me, the statute clearly allows such a determination.

39Treas. Reg. §20.2010-2(a)(7)(ii)(A)
40IRC§6018(a)
41Treas. Reg. §20.2010-2(c)(l).
42Teas. Reg, §20.2010-2(c)(2)

43Treas. Reg. §§25.2505-2(d)(2) and (d)(3)
44Treas. Reg. §20.2010-2(d) and Treas. Reg. §20.2010-(3)(d)
45EstateofSower, 149 TC No. 11 (2017)
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f. When DSUE Amount Becomes Available46
Assuming that the executor of the deceased spouse makes the required election, the
DSUE amount of the deceased spouse becomes available for use by that spouse as of the date of
death of the deceased spouse unless: (a) the executor supersedes the election in a subsequent
return, (b) the DSUE amount is subsequently reduced by a valuation adjustment or, © the
surviving spouse cannot substantiate the amount of the DSUE.
3. Last Deceased Spouse Rules - Gift Tax

It is only the DSUE of the last deceased spouse (as defined above) of the surviving spouse
which is available to such spouse in determining that spouse's applicable exclusion amount. If
the last deceased spouse did not make, or was not eligible to make a portability election, then the
surviving spouse has no DSUE amount, even if the spouse prior to the last deceased spouse had
DSUE.48 However, the broad definition in certain fact situations must be clarified.
a. Identity of Last Deceased Spouse Unchanged by Marriage or
Divorce.49

If the surviving spouse remames, the former spouse remains the last deceased spouse if
the new spouse is living at the date of the gift by the surviving spouse or if the marriage to the
new spouse is dissolved by divorce or annulment.
b. Order of Application,
In applying unified credit to a gift, the donor first applies the last deceased spouse's
DSUE amount before applying the donor's own basic exclusion amount.
51

c. Multiple Deceased Spouses.:

Suppose HI dies in early 2011 with a DSUE amount $5,000,000 and surviving spouse
makes a gift in 2013 of $2,000,000 to her children, leaving her with an applicable exclusion

46'

Treas. Reg. §20.2010-3(0

47Treas. Reg. §25.2505-2(c)
48Treas. Reg. §25.2505-2(a)(l) and (2).
49Treas. Reg. §25.2505-2(a)(3).
50Treas. Reg. §25.2505-2(b).
51Treas. Reg. §25.2505-2(c).
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amount of $8,250,000 ($3,000,000 ofDSUE after the gift and her basic exclusion amount). W
remames H2. It is irrelevant whether this is before or after the gift. H2 then dies with a DSUE
amount of $2,000,000. H2 is the last deceased spouse of W. W's DSUE is the $2,000,000 from

H2 PLUS the $2,000,000 of Hi's DSUE which she applied to the gift, giving her an applicable
exclusion amount of $9,250,000. While at first blush this may seem surprising, if W had not
remamed her applicable exclusion amount would be $10,250,000 - Hi's DSUE and her basic
exclusion amount. The adjusted taxable gift is brought back into the estate as is the utilized
credit.

C. VALUATION IN THE AGE OF PORTABILITY
With the increased emphasis on basis and with most estates not being subject to the estate
tax, there is a temptation to take the position that the Service was right all along and that there
should be minimal or no discounts taken. This is clearly erroneous. Fair market value is still fair
market value irrespective of the estate tax regime. Thus, one still needs to have assets appraised

and recognize that closely held stock or family limited partnership interest still have applicable
discounts even in non-taxable estates. This is tme in the first spouse's estate and the surviving
spouse's estate.

VII. DRAFTING IN THE NEW AGE OF UNCERTAINTY
The events of 2010 revealed that formula clauses and the uncertainty of the amount (or
even existence) of unified credit could pose unanticipated issues. For example, assume that the
formula clause was a pecuniary marital deduction ("the least amount necessary to reduce the
taxable estate to zero") with a residuary bypass, that the beneficiaries of the bypass tmst were
persons other than the surviving spouse, and that the decedent died in June of 2010 with an estate
of $7,000,000. At the date of the decedent's death, there was no amount necessary to reduce the
taxable estate to zero, because there was no taxable estate. But, as of December 17, 2010, the
amount necessary to reduce to zero was $2,000,000 after taking into account the $5,000,000
basic exclusion amount, assuming that the estate did not "opt out" of the estate tax regime. At the
moment of death, state law would have vested all the property in the trustee of the bypass trust,
subject to administration. Should a retroactive change in federal tax law alter the substantive
rights of the parties fixed at the time of death? The potential recurrence of these issues, or as yet
unanticipated issues, have caused some practitioners to reexamine how they draft for optimum
marital deduction planning.

52'See also Treas. Reg. §20.2010-3(b)(2) Example.
The same issues arises with respect to a specific bequest of the unused GSTT exemption. Additionally,
some attorneys have suggested that the same size of the exemption was not anticipated and leaving that much to the
Bypass Trust violates the intent of the testator. That argument would seem to be doomed to fail.
54To avoid the inconvenience of using "he/she" or similar reference, I have assumed that the husband has

died first.
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A. OtherConsiderati of Increased Importance
In past years, with lower exemption levels and an automatic use of bypass tmsts, planning
revolved around HEMS distribution standard or a discretionary standard with an independent
trustee. The goal, of course, was to allow accumulation of income in the bypass trust because it
would be protected from transfer tax at the second death. This was tme even though tmsts
reached the maximum income tax bracket at a much lower income level, because transfer tax
rates were higher.
1. Federal Income Taxes
With trusts reaching the top bracket at $12,500 of income and with the advent of a 39.6%
top bracket and a 3.8% net investment income tax, planners are having to consider income tax
consequences when drafting the distribution standard for any tmst other than the marital trust.
Additionally, as discussed below, tiying to achieve a new basis at the second death has also
become more important with long term capital gains rates at 20% (or 23.8%, depending upon
taxable income and Net Investment Income.)
2. State (and even City) of Residence.
As is graphically illustrated in the Appendix, where the client lives can have a real impact
on what kind of planning should be done.56 Page 5, "Dispersion Across the States", illustrates
the effect of the state tax structure on overall tax burdens. Page 6, "The Gap Map", is a state by
state illustration of the idea presented on Page 5 as to how state inheritance/estate taxes and
income taxes (or the absence thereof) can affect the approach to planning.
3. Estate Planning has Become More Multi-Faceted.
As shown on Page 1 1 of the Appendix, there are now many more factors to be taken into
account than in the pre-201 1 paradigm. (The author has no idea what the algorithm means or
how it is applied, and is willing to testify as an expert witness that such failure is not below the
accepted standard of practice for an ACTEC Fellow.) This requires more intensive fact gathering
and makes explanation of what the client needs to consider more difficult, along with the client's
decision becoming more difficult.
B. All To Spouse With Disclaimer.

And that does not take into account state income taxes.

The Appendix contains graphs from a Webinar sponsored by Bernstein Global Wealth Alliance and were
prepared by Paul S. Lee. The author is grateful for the permission granted to use these materials.
'"Large Gap" states are those where the gap between transfer taxes and income taxes are the greatest.
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This approach (used in unitary families)58 leaves it up to surviving spouse as to whether
any of the property passes to the bypass tmst. While not focused on the availability of portability,
that availability adds another dimension to the disclaimer decision. This approach suffers from
all the infirmities discussed when analyzing portability as a planning technique, plus a couple
more. First, the spouse when advised of the advantages of a disclaimer, may decide that she
would rather just own the property outright, reasoning, correctly, that the estate tax is the
children's problem and that outright ownership is better, if for no other reason than there are no
remainder interests to question her decisions. Presumably, the testator is all right with that
decision assuming he was advised of the possibility that the surviving spouse might really make
that decision irrespective of the tax consequences. Second, if the spouse disclaims, then she has
given up the right to have a special power of appointment, over the disclaimed portion.59 Third,
the time for decision making has been shortened from 15 months to 9 months.
C. "One Lune Trust".

This is a variation on the all to spouse with disclaimer approach. It provides the testator
with more control over ultimate devolution of the property. In this approach, all of the estate is
left to a tmst which qualifies for QTIP treatment. The executor is then given the authority to
make a QTIP election as to the entire trust, a partial QTIP election, or no QTIP election at all,
effectively determining to some extent the testator's estate plan based upon the facts existing at
the first death. Under any scenario, the surviving spouse can be given a special power of
appointment over the trust(s).
1. If OTIP Treatment Elected for Entire Trust.
In this case, the entire tmst simply remains subject to all the QTIP rules. A reverse QTIP
election can be made for GSTT purposes. A new basis is also achieved at the surviving
spouse's death. This has the advantage (or disadvantage) of requiring that all income be
distributed currently. Such distribution avoids the penalty-like tax rates oftmsts. It may also
allow the surviving spouse to impose the taxes on the QTIP discussed above by using the
decedent's DSUE amount for gifts. The last surviving spouse issue also comes into play.
2. If Trust Is Divided into Elective and Non-Elective Shares.
Under this approach, the QTIP is simply divided into elective and non-elective shares,
with all of the provisions of the original trusts applying to both halves. The advantage here is that

'This technique probably would not work as well in the case of "blended" families. And, as a colleague of
mme reminded me, "All it takes is one death or one marriage to make a functional family dysfunctional."
59Treas. Reg. §25.2518(e)(2). See also Treas. Reg. §25.2518(e)(5), Examples (4), (5) and (6).

60§2652(a)(3).
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the spouse retains the entire income interest. The disadvantage, of course, is that the income
cannot be accumulated in the non-elective portion (although that is probably not desirable unless
the spouse is in the highest marginal tax rate) and the non-elective portion does not get a new
basis at the second death. Reverse QTIP election for GSTT may also be used to the extent
desired. Additionally, the administration of this kind ofbifurcation contains many of the issues
in administering fractional marital formula bequests.
3. If Non-Elective Share Passes to Trust With Different Terms.
It is possible, under the authority of Clayton and its progeny to cause the non-elective
portion to pass to a trust with "traditional" bypass terms; e.g., income to spouse (and possibly
descendants) on a HEMS standard or a purely discretionary standard with an independent tmstee.
GSTT exemption can be allocated, but there will not be a basis adjustment for the non-elective
share at the second death without special planning. Additionally, the planner must reconsider the
use of a HEMS standard if it is determined that it would be more advantageous to increase the
spouse's estate by the income than to pay income tax at the trust level. One might use a HEMS
standard which allows the tmstee to consider or not consider the spouse's other income, even if
the surviving spouse were the trustee. And, usually, descendants, who may be in a lower tax
bracket, will be permissible beneficiaries.
4. Asset Protection Issues.

If the surviving spouse is the tmstee of any trust in which the surviving spouse is also the
sole tmstee, creditor protection may not be available in certain jurisdictions. Under Restatement
of the Law ofTmsts (Third), where the trustee and the beneficiary are identical, the trust is not
exempt from claims of creditors, even though distributions are limited by an ascertainable
standard. This represents a change to existing law in most jurisdictions, and only time will tell
whether a state will follow the Restatement (Third) position. Some states, such as Texas, have
passed a statute negating the Restatement (Third) position.64
5. Gift Taxlssueswith a Clavton Approach if Survivine Spouse Is
Executor

61Estate ofClayton v. Commissioner, 976 F.2d 1486 (5th Cir. 1992)
62Treas. Regs. §20.2041-l(c)(2). The Regulation speaks in terms of "exhausting" income. This leaves
open the question as to whether one can have an ascertaiaable standard if the spouse's resources (not limited to
income) are not considered. Logic (if it has any place) would dictate that if one did not have to consider other
income, one should not have to consider the asset base either. Many practitioners use a clause which allows other
resources to be ignored.
§60, Comment g.

64Texas Trust Code §112.035(f)(l)(A)(ii)
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Is there a gift tax issue if the person making the Clayton-like election is the surviving
spouse? By making the election, the surviving spouse has given up his or her mandatory income
interest in exchange for something less (even though in certain circumstances the result may be
the same) and has usually included beneficiaries who would not otherwise be permissible in a
QTIP trust. In most cases, the Clayton-type trust will have a special testamentary power of
appointment in the surviving spouse. Several major firms and some smaller firms have
determined that there is a sufficient risk in having the spouse make the election that they will not
use this approach if the spouse is the executor. Valuation of the "gift" is certainly an issue
because the surviving spouse (who is often the trustee) may make distributions for his or her own
benefit, especially if other resources may be ignored. And there is always the argument that this
is just a tax election and not transfer of any kind.
a. §2702 Issues
§2702(a)(2) deals with transfers among family members and values at zero any retained

interest which is not a "qualified interest" as defined in §2702(b), which does not include a
HEMS standard distribution. However, the statute provides an exception for an incomplete
gift.67 Treas. Regs. §25.2702-2(d)(l), Ex. 4 states that a gift with a retained special power over

principal is an incomplete gift, thus apparently taking this type of trust out of the ambit of §2702.
In a somewhat dubiously reasoned pronouncement dealing with retained testamentary special
powers of appointment, the IRS opined that a retained testamentary power was an interest in
property, but was not a qualified interest. Therefore, the value of the retained interest was zero
thereby making the entire gift taxable under the valuation mles of §2702.68 Arguably, then, in the
view of the IRS, by retaining a special power over the non-elective portion, the surviving spouse
has nonetheless made a completed transfer.

b. §2036 and S2038 Issues
If the surviving spouse, as executor, makes the Clayton-type, election, and if such election
is deemed to be a gift, then the spouse has retained an interest which would cause the non-marital
share to be included in the surviving spouse's estate.

These observations were made to the author upon direct mquiry, and the author does not feel comfortable
attributing these very clear statements to specific firms.
''As pointed out above, disparity in rates between trusts and individuals may make forcing out income
desirable.
67 (

.2702(3)(a)(i).

"CCA 201208026. The Service stated, "Section 25.2702-2(a)(4) provides that an interest in trust includes
a power with respect to a trust if the existence of the power would cause any portion of a transfer to be treated as an
incomplete gift. Accordingly, under § 25.2702-2(a)(4), the Donors' retained testamentary powers are interests, and
the value of their retained interests is zero. Therefore, the value of the Donors' gift is the full value of the transferred
property."
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6. Arguments For and Against Election Cj-eatms a Gift
It would seem that the argument concerning whether the spouse/executor has made a gift
revolves around the issue as to whether a tax election resulting in the spouse receiving less than a
mandatory income interest for life is properly treated as being identical in substance, if not in
form, to a grant of a special power of appointment to the surviving spouse.

a. Election Not Taxable Gift
The executor's power to make such election is held in a fiduciary capacity, while a
special power of appointment is held in a non-fiduciary capacity. In form and in substance, the
power in a fiduciary to make such election is not a transfer of any property right from the
decedent, so that it is not properly analogous to a special power of appointment, which would be
a property right.69 Even if the analogy is correct, the U.S. Court of Claims has held that the
exercise of an inter-vivos power of appointment as to the principal of the trust was not a gift of
the mandatory income interest of the donee of the power, but rather simply extinguished that
income interest.70 Moreover, it is worth noting that in Clayton itself, the surviving spouse was
the executor of the deceased spouse's estate, although Clayton was not a gift tax case.

b. Election Is Taxable Gift
The fact that the power is held in a fiduciary capacity should be ignored, as this power to
elect is in substance a special power of appointment by which the spouse is transferring away the
mandatory income interest for life in exchange for a lesser interest - distributions under a HEMS
standard. Or, phrased another way, one should look only to the effect such election would have
on the rights of the spouse. The Tax Court rejected the Court of Claims approach in >S'e//"and
held that the exercise of a special power of appointment over principal of the tmst in which the
power holder had a mandatory income interest for life was a gift of the income interest. The
Service again rejected the reasoning in Self by opining that the exercise of a special power of
appointment was a completed gift, even when the holder of the power only had a right to receive
income in the very broad discretion of an independent trustee, including the ability in the
independent trustee to spray such income to descendants of the power holder.

'See discussion under §2702, above.

70Selfv. United States, 135 Ct. Cl.37, 1142 F.Supp. 939 (1956). The IRS declined to follow Self m Rev.
Rul. 79-327, 1979-2 C.B. 342.
71Est. OfRegester v. C.I.R., 83 TC No. 1 (1984)

Priv. Ltr. Rul 200243026 (10/25/2002). The Service acknowledges the difficulty in valumg the gift, but
cites Rev. Rul. 75-550, 1975-2 C.B. 357, which deal with valuation for purposes of the tax on prior transfers credit
under §2013, and is really not very helpful m the situation outlined in the Private Letter Ruling.
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7. Another Alternative - The "Waterfall" Disclaimer.
Assume that the best solution for a client may be the ability to create an old fashioned
bypass trust (discretionary income and principal to spouse and descendants), but the client would
like to postpone that decision until the first death. However, the client is concerned about the
possibility of the imposition of a gift tax. One possible approach would be the creation of a nonexempt trust through the failure to elect QTIP treatment, but with no change in the terms of the
QTIP trust. The document could further provide that if the surviving spouse disclaims, the
disclaimed portion would pass into a trust with traditional bypass terms. Other than the

complexity of this kind of approach (and explaining it to the client both at the planning stage and
at the death of the first spouse) is that the spouse must relinquish the ability to have a special
power of appointment over the disclaimed property.
8. Fiduciary Issues.
As pointed out several times in this article, what may seem to be essentially tax driven
elections have real effects on beneficial interests. Care must be taken in drafting the "one lung"
provisions to assure that the executor may make such elections with adequate protection for so
doing. The draftsperson may either grant the executor total discretion or give the executor a
group of factors to consider, such as estate tax savings including the likelihood that there will be
any, the costs of administering multiple trusts, and the income tax effects of accumulations
versus distributions. So long as the executor can show that the executor considered those factors,
there should be no breach of fiduciary duty. If the spouse is the executor, the factors to be
considered are almost a necessity. While it might not avoid a claim of self dealing, unfettered
discretion in itself offers no protection at all. Exculpation would also certainly be in order and
perhaps even an in terror em clause if the executor's decision is challenged. (The latter may well
be overkill, or may not work.)
D. Traditional Formula Clause.
Many (if not most) lawyers are sticking with their standard formula clause. In that case, if
a pecuniary bypass provision is used, some thought should be given to capping the amount which
can pass to the bypass. Of course, that cap must be periodically reviewed in light of changing
family finances or changing laws. This may still be the best approach in very large estates, but
HEMS standard, unless carejEully drafted, could prevent a wealthy spouse from receiving any b
benefits from the bypass trust.
E. Possible Draftine Solutions.
Even with a standard formula clause, it is likely that most, if not all of the estate will pass
under the bypass trust, thereby losing the new basis at the second death.
1. Formula General Power of Appointment Clause.
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Robert N. Grant from Palo Alto, California, has suggested a clause that much resembles
the formula clause used in GSTT planning, with a general power of appointment over assets that
will not cause an increase in the estate tax of the surviving spouse, with the balance of the tmst
subject only to a special power of appointment. Mr. Grant's clause is as follows:
Testamentary Powers Of Appointment

Upon the death of the Surviving Tmstor the Trustee shall distribute the
balance then remaining of The By-Pass Trust or any part thereof as follows:
1. General Power of Appointment
a. The Trustee shall distribute a portion of The By-Pass Trust as
hereinafter defined to such one or more persons or entities, including the Surviving
Tmstor's own estate, and on such terms and conditions, either outright or in tmst, as
the Surviving Trustor shall appoint by a will specifically referring to and exercising
this general power of appointment.
b. The portion of The By-Pass Tmst subject to this general power of
appointment shall be the lesser of the following:
I. Those assets of The By-Pass Trust which would receive an increase in basis
pursuant to Section 1014 of the Internal Revenue Code by reason of inclusion in the
estate of the Surviving Trustor, and
ii. The largest portion of the assets of The By-Pass Trust which would not
increase any federal estate tax payable by the estate of the Surviving Tmstor without

taking into consideration any charitable or marital gift by the Surviving Tmstor that
would be deductible by the estate of the Surviving Trustor pursuant to Section 2055
or Section 2056 of the Internal Revenue Code.
c. If the limitation of paragraph _. 1 .b.ii of this Article would
preclude some, but not all, of the assets of The By-Pass Trust described in paragraph
.l.b.i from being subject to this general power of appointment, then the asset
which would have the largest increase in basis will be first subject to this general
power of appointment and the asset with the next largest increase will then be subject
to this general power of appointment and continuing similarly until the limitation of

'Used with permission, with one slight modification suggested by Howard Zaritsky. This is the second
version of this clause. It was modified at the suggestion ofCarlyn McCaffrey from New York, who felt the first
attempt might run afoul ofKurz v. Commissioner, 68 F.3d 1027 (7 Cir. 1995), a case dealing with powers of
appointment which could be modified by the surviving spouse's documents.
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paragraph _1 .b.ii is reached.

2. Special Power Of Appointment

The Trustee shall distribute the portion of The By-Pass Trust not subject to the
general power of appointment provided for in paragraph _.1 of this Article

[ALTERNATP/E A: BROAD POWER]
to such one or more persons or entities, other than the Surviving Tmstor, the
Surviving Trustor's estate, the Surviving Trustor's creditors, or the creditors of the
Surviving Tmstor's estate, and on such terms and conditions, either outright or in
trust, as the Surviving Trustor shall appoint by a will specifically referring to and
exercising this special power of appointment.

[ALTERNATIVE B: DESCENDANTS ONLY]
to such one or more of the group consisting of the descendants of the Predeceased
Trustor and on such terms and conditions, either outright or in trust, as the Surviving

Tmstor shall appoint by a will specifically referring to and exercising this special
power of appointment.
Some issues arise with respect to this approach. The suggested provision specifically
identifies the property subject to the general power as those with the lowest basis. This kind of
identification may be necessary to avoid the contention that, if the power holder can pick and choose
the property subject to the general power, such choice could create a situation in which the exercise
of the power would be treated as a sale. It also provides a means to determine which assets get a new
basis, avoiding an allocation among all assets of the trust. And, because the power must be exercised
by Will, it would be impractical to exercise it on an asset by asset basis. However, this automatic
provision may cause an exercise over an asset that is not really one that would be desirable at the
second death. Additionally, if the power holder has made large annual exclusion gifts in trusts, the
GSTT exemption may be less than the estate tax exemption including the DSUE amount.
In e-mails to the author and a select group of other attorneys, Terence S. Nunan, a Los
Angeles attorney, has posited the possibility of a "constrained" general power - a general power of
appointment that could only be exercised with the consent of a non -adverse party. Likewise, Edwin
P. Morrow of Key Bank has suggested "Optimal Basis Increase and Income Tax Efficiency Trust",
which he calls an "OBIT", wherein the surviving spouse has a general power of appointment over
assets with a fair market value exceeding basis and a special power over assets where basis equals
or exceeds fair market value.

'Realistically, it is not contemplated the power will be exercised, but, of course, that will not always be the
case.
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Of course, all of these techniques assume that the general power will be exercised in favor
of those beneficiaries to which the first spouse would have left the property.
75

2. Delaware Tax Trap.'

The "Delaware Tax Trap" comes into being when a beneficiary possesses a power of

appointment over property if the exercise is (a) by will, or (b) by a disposition which is of such
nature that if it were a transfer of property owned by the decedent, the property would be includible
in the decedent's gross estate under sections 203 5 through 203776. The trap is sprung when the power
of the donee is exercised to cause the creation of another power which may be exercised without
regard to the original date of the transfer or (if the Rule Against Perpetuities is stated in terms of
suspension of alienation or ownership) suspends absolute ownership or the power of alienation.77
Because the property is now in the spouse's estate, the property gets a new basis at date of death.
To be certain that the trap is spmng, it might be necessary to create a presently exercisable General
Power in the beneficiary of the succeeding tmst. This may, depending upon state law, erode the asset
protection feature of the existing trust. Additionally, some state laws which have abolished the Rule
Against Perpetuities or reform by statute any violation will make it impossible to spring the trap.
3. Appointment of Trust Protector with Power to Grant General Power of
Appointment.
Some have suggested the appointment of Trust Protector with the power to grant the
surviving spouse a general power over a limited amount of assets, which would not increase such
spouse' s estate. The problems with this technique are in finding someone who will hold this power
and assuring that such person remembers that she is appointed and that it is time to exercise the
power. To avoid these issues, some practitioners are providing that the grant of the power need only
be exercised at the request of the children. That avoids the image of the person who may grant the
general power following the surviving spouse around with a wheelbarrow to catch the survivor when
she is about to die.
4. Comparison of Techniaues.
All three of these techniques have their pitfalls and shortcomings. The Delaware Tax Trap
requires the spouse to spring the Delaware Tax Trap by exercising the power in such spouse's Will
and requires a somewhat sophisticated planner to recognize the availability of the trap and to spring
it. If the trap does not involve the creation of a presently exercisable general power of appointment,
care must be taken that the trap can even be used in the governing jurisdiction because the trap relies
on the existence of a Rule Against Perpetuities. On the other hand, insertion of the provision

75§2041(a)(3)
76Treas. Reg. §20.2041-3(e)(i)
77Treas. Reg. §20.2041-3(e)(ii)
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granting a general power in certain fact situations requires no action on the part of the surviving
spouse unless the spouse wants to exercise the power. However, it pushes the decision date as to
inclusion in the surviving spouse's estate backto the date ofthe execution ofthe first spouse's Will.
The trust protector technique relies on (i) the ability to find someone to exercise the power, (ii) the
survival of such person, and (iii) deciding when to grant it, which may involve knowing when the
surviving spouse is going to die. While this postpones the decision to a later date (always better
planning), it leaves open the possibility that it may not be exercised in time.

VIII. REMAINDER PURCHASE MARITAL TRUST78
Remainder Purchase Marital Trust ("RPM") is basically a split interest purchase.7 The
transaction involves a tmst established for the donor's spouse which has either an all income
distribution standard or, preferably, an annuity either for life or for a term of years. This is a
requirement in order to value spouse's income interest under IRS tables. There can be no
distributions of principal. The remainder interest is purchased at its actuarial value by a grantor
tmst (which might be GST exempt) for the spouses' descendants, so that such grantor trust
becomes the remainder beneficiary. The trust which purchases the remainder interest should be
"old and cold".

A. Transfer Tax Results

No QTIP election is made with respect to the RPM, but it still qualifies for the marital
deduction in that is not a non-deductible terminable interest. §2523 (b) provides that an interest is
a non-deductible terminable interest if the trust provides that the interest will pass to someone
else at some point in time "for less than an adequate and full consideration in money or money's
worth." In this transaction, the remainder interest was purchased for full consideration, so it is

NOT a non-deductible terminable interest and thus the life interest (which is the only gift)
qualifies for the gift tax marital deduction. There is no estate tax (or gift tax) at the termination
of the trust because the donor retained no interest and the spouse did not have a general power of
appointment and no QTIP election was made.
B. Advantages ofRPM Annuity Trust
The RPM annuity trust works much like an almost zeroed out Grantor Retained Annuity
Tmst ("GRAT")80 by valuing the income interest so that it is almost the full value of the transfer,

'This discussion is based on Akers, "Heckerling Musings 2012". The technique is expanded upon by
David Handler.

79See Wheeler v. U.S., 116 F.3d 749 (5th Cir. 1997) m which the court stated that the sale of a remainder
mterest for full and adequate consideration avoided the application of §2036. While the Remainder Purchase Trust
does not implicate a retained mterest issue, the reasoning is the same.

80§2702
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but one which is exempt for GSTT purposes. However, there is no mortality risk as there is
with a GRAT, so the trust may be structured for a longer term and does not necessarily need to be
structured for a fixed term. Additionally, the annuity payments could be back-loaded.
C. Disadvantases of RPM Trust
This can only be used in a stable marriage situation when divorce is not a realistic
possibility as the spouse will continue to enjoy the distributions. hi order to assure the correct
valuation, easy to value assets must be used. Perhaps the biggest disadvantage is that this is a
"non-standard" transaction. While the underlying principles seem sound enough, the RPM Trust
is not for the faint of heart.

IX. ALLOCATION OF ADMINISTRATION EXPENSES TO INCOME
Another somewhat vexing issue concerns whether administration expenses should be
deducted on the federal income tax return rather than on the federal estate tax return. Taxpayers
long ago noted that the administration expenses provided no immediate tax benefit when
deducted on the Form 706 in optimal marital deduction planning, whereas they would provide an
immediate income tax deduction if such expenses could be claimed on the estate's federal
income tax return. The Code permits the executor to deduct the reasonable expenses of

administration (§2053) and losses incurred during administration (§2054) from the gross estate.
Certain of those deductions, commonly known as "swing items," can be deducted on either the
income tax return for the estate or the estate tax return.8

A. If the Deductions Are Taken on the Federal Estate Tax Return.
Traditionally, even in optimal marital plans, administration expenses have been deducted
on the federal estate tax return. The results are certain and the calculations are easy:
(i) In an optimal marital plan, the deductions will reduce the marital share because the
exemption equivalent share will always equal the exemption equivalent amount, whether it is the
residuary or pecuniary bequest.

(ii) In other than optimal marital plans, the deductions will reduce the share to which
allocated, either by will, by statute or common law of the decedent's domicile.
B. If the Deductions Are Taken on the Income Tax Return.

This, of course, is less efficient in a low interest environment,

'To be deductible for income tax purposes, the deduction must be one allowable under either §165 or
§212. Treas. Reg. §1.212(g)-l. The executor is required by regulations to file an election under §642(g) to take the
deductions on the income tax return. That election is irrevocable and waives the right to claim such amounts on the
estate tax return. Treas. Reg. §1.642(g)-l.
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If the decision is made to seek a current income tax deduction for all or part of the
administration expenses on the income tax return, then the considerations become more complex.
The tax results differ markedly depending upon, among other things, whether the expenses,
although deducted for income tax purposes, are characterized as "management expenses" or
"transmission expenses."

C. The Confusion in the Lower Courts.
While the Tax Court was consistent, the appellate courts were all over the map with
different rationales.
The Tax Court consistently took the position that if either the instmment or state law
permits the charge of certain administrative expenses against income, then the election to take
those items on the 1041 and to charge them against income will not cause a diminution of the
charitable or marital deduction, particularly if the document contains a savings clause. Estate of
Street v. Commissioner.^

In Estate of Richardson v. Commissioner,^ the Tax Court held that interest on unpaid
taxes could be charged to income. In Estate of Street, the appellate court affirmed the Tax
Court's position in Richardson as to interest on estate or inheritance taxes, but held that other
administration expenses could not be charged to income, directions in the instrument or state law
notwithstanding. The Revenue Service determined that interest on transfer taxes may be deducted
for income tax purposes without diminution of the marital deduction even if state law requires
that such expense be paid from the marital share.85 What is bizarre, however, is the appellate
court's basis for that distinction when it "reasoned" that "[Administrative expenses accrue at
date of death, but interest expenses accrue after death." HUH? The Tax Court, in Estate of
Hubert v. Commissioner, dealt with this absurd argument in holding that estate expenses could
not accrue at date of death, and that state law governed the allocation subject to the valuation
requirement in the regulations.87

'56 T.C.M. 774 (1988), reversed in part and affirmed m part, 974 F.2d 723 (6th Cir. 1993). See also Estate
of Home 91 T.C. 100 (1998), in which the executor's commission were paid out of income and deducted on the
estate's income tax return in an attempt to increase the estate tax charitable deduction while decreasing the estate's

income tax liability. The Tax Court disallowed the allocation based on South Carolina law.
8489.T.C. 1193(1987).
"Rev. Rul. 93-48, 1993-25 I.R.B. 9 See also P.L.R. 93-26-002 (Mar. 18, 1993).

86101 T.C. 314 (1993).
'See also Estate of Alien, 101 T.C. 351 (1993) applying Oklahoma law, and maintainmg the Tax Court's
position that the issue is controlled by state law and the mstrument.
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In Burke v. United States ,ss the court enunciated its rationale for the disallowance of what
it termed a "double deduction." The residuary beneficiary in Burke was a charity. The estate
charged the bulk of the administration expenses to the post-mortem income of the estate. Burke
found that the source of payments is irrelevant, and all administrative expense deductions must
be charged to the gross estate and accounted for with respect to the gross estate. Additionally, the
court states that the same deduction is being allowed twice - the deduction for administration
expenses under §2053, which the estate elected to take on the income tax return, and the
charitable deduction under §2055. What this line of reasoning ignores is the fact that the income
tax and the estate tax do not stand inpari materia. The former is a tax levied on income and the
latter is an excise tax on the right to transfer property. The availability of deduction under one tax
does not affect the ability to deduct that item under the other unless the statute and the
regulations specifically so provide. In this area, the ability to deduct administration expenses for
income tax purposes should not affect the specific deductions allowed under §§2055 and 2056.
Burke also gives a clue as to why the Street court (which issued its opinion first) felt the need to
deal with the issues as to when administration expenses accrue. The legislative history of the

marital deduction in 1948 provides that the marital deduction cannot be increased by paying
claims from income. Claims, of course, accrue before death and some may be deductible for
both estate tax and income tax purposes depending upon the nature of the claim.
The Street court adopted a different rationale, saying, "Instead, Treasury Regulations
§20.2056(b)-4(a) controls the tax treatment of administrative expenses paid from income
regardless of state law or the dictates of decedent's will." Those regulations provide in pertinent

part:
The marital deduction may be taken only with respect to the net value of any
deductible interest as if the amount of a gift to the spouse were being determined.

(Emphasis added.)91

88994 F. 2nd 1576 (Fed. Cir. 1997) cert. den. 1 14 S. Ct. 546 (1997). The Burke court rejected the holding in
a Fifth Circuit case which is probably confmed to its facts. After contentious litigation in which literally millions of
dollars of legal fees were paid, the court permitted the parties, by settlement agreement which settled the entire
lawsuit, to allocate charges to income and principal without reducing the charitable bequest. Estate of Warren v.
Commissioner, 981 F.2d 776 (5th Cir. 1993).
89S. Rep. No. 1013 at 11-6 (1948).
90974 F.2d 723 at 729.
Treas. Regs. 20.2056(b)-4(a). Prior to the Supreme Court decision in Hubert, the Regulations went on to
provide: "In determming the value of the mterest in property passing to the spouse account must be taken of any
material limitations on her right to income from the property. An example is a bequest of property in trust for the
benefit of the decedent's spouse but the mcome from the property from the date of the decedent's death until
distribution of the property to the trustee is to be used to pay expenses incurred m the administration of the estate."
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The Street court then held that those regulations require that the marital bequest must be
reduced dollar for dollar.
In Estate of Hubert v. Commissioner, the 11 Circuit relied on the above regulation in
finding that there was no material limitation on the spouse's right to receive income and thus no
reduction of the marital deduction. The court's analysis was that the income reductions to the
spouse because of the administration expenses was not material in relation to the income which
would be generated over her life expectancy. Thus, the court found that the issue was one of fact,
and that an automatic dollar for dollar reduction was not contemplated.
D. The Supreme Court Adds to the Confusion
On March 18, 1997, the United States Supreme Court issued its opinion in Commissioner
v. Estate of Hubert, which unfortunately shed more heat than light on this issue. There were
four opinions in the case - a plurality opinion by Justice Kennedy, a concurring opinion by
Justice O'Coimor, and dissenting opinions by Justice Scalia and Justice Breyer. Only one thing is
truly clear from the opinions, and that is that the allocation of administration expenses is a
valuation not a qualification issue.
Justice 0'Connor noted in the concurring opinion:
"Logic and taxation are not always the best friends." Sonneborn Brothers v. Cureton,
262 U.S. 522 (1923) (McReynolds, J. concurring). In cases like the one before us
today, they can be complete strangers. That our tax laws can at times be in such
disarray is a discomforting thought.9
The plurality opinion states that the marital deduction is not reduced in this case because
the allocation of administration expenses to income does not constitute a material limitation on
the marital gift. However, the test proposed by the plurality is, to say the least, somewhat difficult

to apply. The plurality would require that the marital deduction be valued at date of death by
taking into account anticipated administration expenses and anticipated income. It states:
Where the will requires or allows the estate to pay administration expenses from
income that would otherwise go to the surviving spouse, our analysis requires that
the marital deduction reflect the date-of-death-value of the expected future
administration expenses chargeable to income if they are material as compared with
the date-of-death-value of the expected future income. Using this approach to

92

63F.3dl083 (11th Cir. 1995).

93520 U.S. 93 (1997); 1 17 S. Ct. 1124 (1997)
941997 U.S. Lexis 1920, at p. 13
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valuation, the estate will arrive at the "net economic interest received by the
surviving spouse." (Emphasis added.)
The reality would be that the enunciated test, which appears to require a gift of prophesy,

will result in the application of 20-20 hindsight. The observation of the plurality that this
foresight test is no more difficult to administer than the valuations of closely-held business
interests is simply not grounded in reality. What sort of evidence will need to be produced to
show the calculation of the marital deduction as of date of death? The plurality also found that
the allowance of an income tax deduction did not create a double deduction because the marital
deduction was valued after taking into account that future income and expenses needed to be
considered.

It is important to remember that five of the nine justices (the concurring and dissenting
justices) believe that the allocation of a $1.5 million deduction to income in this case constituted
a material limitation. However, the concurring justices felt compelled to uphold the Tax Court
because the Commissioner failed to introduce any evidence as to the materiality of the reduction
and relied solely on the argument that the reduction of the valuation of the marital deduction was
a dollar for dollar reduction. Further, the concurring justices felt that the Commissioner's own
regulations were unclear and did not sustain the Commissioner's position. The concurring
justices then went on to invite the Commissioner to resolve this problem in the future by
promulgating new regulations:
The question presented is simple and its answer should have been equally
straightforward. Yet we are confronted with a maze of regulations and rulings that
lead at times in opposite directions. There is no reason that this labyrinth should
exist, especially when the Commissioner is empowered to promulgate new
regulations and make the answer clear. Indeed, nothing prevents the
Commissioner from announcing by regulation the very position she advances in
this litigation.96
Justice Scalia basically felt that $1.5 million was material by any test, and would remand
to the Tax Court to deal with the valuation issue. Further, both dissenting Justices felt that the
test enunciated by the majority was unadministrable.
E. The Service's Response
1. The Hubert Regulations97

95M, at p. 11-12
96Id., at p. 18
97T.D. 8846, 1999-51 I.R.B. 679, as corrected by I.R.S. Announcement 2000-3, 2000-2 I.R.B. 296.
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In response to the Supreme Court decision, the Treasury published regulations dealing
with the effect of administration expenses on the marital deduction, by creating two distinct type
of administration expenses - "Transmission expenses" and "management expenses."98

"Transmission expenses" are defined as "expenses that would not have been incurred but for the
decedent's death and the consequent necessity of collecting the decedent's assets, paying the
decedent's debts and death taxes, and distributing the decedent's property to those who are
entitled to receive it." The tenn also includes any administration expense that is not a
management expense.9 Examples of transmission expenses are executor commissions and

attorneys fees (except those specifically related to investment, preservation or maintenance of the
estate assets), probate fees, appraisal fees and expenses incurred in will construction and will
contest defense proceedings. "Management expenses" are those "expenses that are incurred in

connection with the investment of estate assets or with their preservation or maintenance during a
reasonable period of administration." Examples cited are interest, custodial fees, investment
advisory fees and stock brokerage commissions.100
Characterization of administration expenses as transmission expenses or management
expenses is only the starting point. The Regulations require a determination as to which share the
expenses are attributable, where the tax burden falls under the instrument or state law and where
the deduction is taken. There are a series of complex but veiy helpful examples in the
Regulations101 As a fundamental proposition, in optimal marital deduction planning, management
expenses can be deducted on either the federal estate tax return or the estate's income tax return
without creating an immediate adverse tax effect, although either the marital share will be
increased or the share subject to the credit will be decreased. On the other hand, deduction of
transmission expenses will produce an estate tax in an optimal marital deduction plan if a
deduction is taken on the income tax return for transmission expenses.
2. The Current Situation.
With only a very few estates being subject to estate taxes, and with the 3.8% tax on Net
Investment Income and the 4.6% increase in income tax rates on high earning taxpayers, the
trend will be to report all administration expenses which can be deducted for federal income tax
purposes on the estate's income tax return, and the distinction between transmission expenses
and management expenses will be irrelevant except in the very largest estates. Of course, this

98Treas. Reg. §20.2055-3(b).

"Treas. Reg. §20.2055-3(b)(l)(ii).
lo°Treas. Reg. §20.2055-3(b)(l)(I).
lolTreas. Reg. §20.2056(b)-4(d)(5). Examples 1 through Example 7.
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approach is somewhat complicated by the application of §67(e) and its requirement for
unbundling expenses in determining the application of the 2% floor required by that section.

X. FORMATION OF LIMITED PARTNERSHIP OR SIMILAR ENTITY
Because of the discounts available in transferring limited partnership interests, the
creation of a limited partnership is often viewed as an inter-vivos planning device. However, this
technique is also being applied after death. The surviving spouse could form a limited

partnership with the trustee of the QTIP tmst as well as perhaps other family members which
could produce substantial savings at the death of the surviving spouse. The regulations make it
clear that the QTIP is included in the estate of the survivor at its fair market value at the date of
the survivor's death,103 but all of the arguments available to the Internal Revenue Service
concerning the creation of Family Limited Partnerships are available here, including the

argument that the creation of the partnership is in itself a gift, thereby potentially triggering
§2519. There is no trigger under §2519 for the sale or transfer of assets so long as it does not
result in a disposition of any portion of the qualifying income interest for life.
There is a wonderful line from one of the songs in The Fantasticks: "What at night seems
oh so scenic, may be cynic in the light." Likewise, this plan which seems so appropriate for
estate tax reduction at the surviving spouse's death, may not be so appropriate if it affects the
income stream of the QTIP or the value of the remainder interest at distribution. If the spouse is
not in control of distributions from the partnership, then the spouse's right to require the tmstee
to make property productive could come into play and disrupt the planning. However, if the
spouse has such control, it may adversely affect the desired discounting.
This technique also gets employed under the guise of tax savings when the real purpose is
to keep the beneficiary from gaining control of the underlying assets or to maintain control by the
trustees. For example, the surviving spouse's assets are in trust, and two of four

sibling^eneficiaries are trustees. These two trustees decide it would be in everyone's best
interest if they remained in control (both of investments and distributions). The trustees form a
limited partnership with assets of the trust(s), either by becoming non-economic general partners
or by paying for a small percentage interest. When the tmst terminates at the death of the current
beneficiary, the non-trustee sibling get pieces of paper rather than real assets. It is not difficult to
see how this situation could lead to litigation.
Thus, counsel must always be aware that tax planning techniques sometimes create
fiduciary liability problems which must also be solved. Some care must be exercised in the
drafting, and the tmstee may wish to seek instructions from a court for the trustee's own

§67(e) applies to certam expenses which the Regulations characterize as management expenses (e.g.,
investment advisory fees), resulting m only expenses which exceed 2% of adjusted gross income being deductible.,
See Knight v. Commissioner, 552 U.S. 181 (2008
103Treas. Reg. §20.2044-l(d).
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protection. After all, there may be a real question of prudence if the tmstee exchanges fee
interests in assets for a limited partnership interest.

XI. CONCLUSION
What seemed extremely simple a little over three decades ago has, not surprisingly,
proven a good deal more complex. Each passing day and each change in laws other than those
directly dealing with the marital deduction bring an increased realization to how multi-faceted
the unlimited marital deduction and the QTIP provisions are. Further, the administration of
marital deduction bequests and the elections required in such administration abound with
uncertainties, and traps for the unwary executor proliferate. In the administration of estates, we
have still only begun to scratch the surface of the problems, especially in light of the growing

instability of the family unit and the increased focus on fiduciary liability. Added to all of the
other problems is the fact that tax reform constantly impacts marital deduction planning either
directly or indirectly. All of the problems and all of the complexities proclaim the need for an
ever-increasing degree of proficiency and professionalism, inevitably demonstrating that in the
fast changing world of tax and probate law, nothing is certain but uncertainty.
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