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I. INTRODUCTION 
 
A. If you take a step back and honestly assess the portion of total estate planning 

time spent for a client on planning for the client’s retirement benefits, do you feel it is 
proportionately appropriate? 

 
B. Prior to 2010, one could argue that, due to the relative estate and gift tax rates 

and exemptions then applicable, and the number of clients to which the estate and gift tax 
applied, the majority of our planning time was necessarily focused on estate and gift tax 
planning techniques, to the potential detriment of appropriately considering the planning 
options with respect to retirement benefits. 

 
C. We wish to make the case that, in the current tax law environment, planners 

should spend a disproportionate amount of planning time with respect to clients’ retirement 
benefits. 

 
1. According to the Urban-Brookings Tax Policy Center, the current estate 

and gift tax rates and exemptions impact only .15% of the U.S. population in general 
 
2. To the contrary, almost every client we encounter in the planning context 

has a retirement plan interest of sufficient size to warrant a greater amount of our attention. 
 

D. Let us remind ourselves why retirement benefits are so unique so as to warrant a 
disproportionate amount of our planning time. 

 
1. During a participant’s life, retirement plan assets, while enjoying terrific 

income tax deferral options, remain “pregnant” with future income tax liability. 
 
2. Maximum funding of retirement plan assets are a very effective asset 

protection technique. 
 
3. The mere completion of a beneficiary designation form, which happens 

on many occasions with the assistance of someone who provides no tax or planning advice 
whatsoever, greatly impacts the amount and the timing of income taxation on the distribution 
of these benefits. 

 
4. Unlike any other asset, retirement benefit assets directed to a trust 

invoke a myriad of complicated rules and planning implications, as well as potential 
nonsensical income tax results. 

 
5. Unlike most items of inheritance, every dollar distributed from a 

qualified retirement plan to a non-charitable beneficiary is subject to income tax. 
 

6. Retirement plan benefits open the door for a variety of proactive 
charitable planning techniques. 
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7. Absent expert intervention, much “estate planning for retirement 
benefits” may be done by non-professionals who have no idea of the income tax, estate tax, 
and distributive results they have inadvertently set in motion. 

 
II. LIFETIME GIFTS OF QUALIFIED RETIREMENT BENEFITS TO CHARITY 

A. Lifetime Gifts From Retirement Plan Distributions 

1. For many of our clients, the most readily available funds with which to 
make lifetime charitable gifts are their retirement plan funds. 

2. Except for the charitable IRA rollover, which is discussed below, the 
only way for this client to make such a gift is to withdraw funds from the qualified plan or 
IRA and then gift such funds to the charity. 

a. Of course, the withdrawal results in the immediate taxation of 
the distributed assets from the plan on the donor’s income tax return. 

b. One would hope that the income tax charitable deduction would 
result in a “wash” of this income for income tax purposes.  However, there are some 
circumstances that will prevent a complete wash of the income. 

i. If the charitable donations exceed the applicable 
percentage of AGI limits, then a complete wash will not result. 

ii. For high income taxpayers, there is an automatic 
reduction of itemized deductions under Code § 68 which also could prevent a complete wash 
of the income. 

iii. Of course, if the taxpayer is under age 59½ at the time of 
the withdrawal, he or she will suffer a ten percent (10%) penalty on the distribution.  The 
charitable deduction will not in any way reduce this penalty. 

iv. If the taxpayer resides in a state that does not allow a 
charitable deduction in computing its state income tax, then a complete wash will not be 
possible. 

v. Of course, any individual who does not itemize 
deductions would not achieve a wash of the income since he or she would not be itemizing the 
charitable deduction. 

B. Gifts of RMD Amounts to Charity 

1. A taxpayer who is already receiving RMDs from his or her IRA or 
qualified plan may use the distributed amounts for charitable giving. 
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2. Although the above-described obstacles may prevent a complete wash 
of the income, since the taxpayer is required to receive the RMD in any event, he or she may 
as well attempt to receive some income tax relief through charitable giving. 

C. Potential Charitable Gifts of Unique Retirement Plan Benefits That Can Be 
Beneficial During Life 

1. An individual under age 59½ may avoid the ten percent (10%) 
premature withdrawal penalty through implementing a “series of substantially equal periodic 
payments” from a retirement plan, and such taxpayer could use those payments to make 
offsetting charitable gifts. 

2. In certain limited circumstances, wherein a distribution is made from a 
qualified plan of employer stock that includes “net unrealized appreciation”, the taxpayer is 
not immediately taxed on such net unrealized appreciation at the time of the plan distribution.  
Instead, taxation of this unrealized appreciation is deferred, and may be completely avoided 
through certain future charitable gifts. 

3. A lump sum distribution from a qualified plan to a participant who is 
born before January 2, 1936 (or to the beneficiaries of such a participant) may be excluded 
from the recipient’s gross income and is taxed under a different rate schedule.  In some 
circumstances, the recipient may give the distributed amount to charity and effectively deduct 
the gift from his or her other income, since the lump sum distribution is taxed at a much lower 
rate. 

4. “Qualified replacement property” received by a business owner who has 
sold his or her stock to an ESOP, wherein the owner did not have to pay income tax on the 
sale, may be gifted to charity to permanently avoid some or all of the tax on such sale. 

D. IRA Charitable Rollover 

1. Congress has had an on-again/off-again love affair with the IRA 
Charitable Rollover. 

a. The 2006 Pension Protection Act first established the “IRA 
Charitable Rollover” concept.  After being allowed to expire in 2008, this provision was renewed 
temporarily two more times and expired again on January 1, 2014. 

b. The “Public Good IRA Rollover Act” was introduced in the Senate 
on November 21, 2013 and sought to renew and make permanent the IRA Charitable Rollover.  
Comparable legislation was introduced in the House in early 2014 and passed on July 17, 2014.  
Finally, on December 16, 2014, the Senate signed off on several “extenders,” including this 
provision, which was signed into law by the President on December 19, 2014.  Unfortunately, 
the IRA Charitable Rollover provision expired again as of January 1, 2015!  

c. After months of watching two separate bills, which proposed to 
enact the IRA Charitable Rollover on a permanent basis, sit idle in the House of Representatives, 
action finally came in December, 2015.  President Obama signed the “Protecting Americans 
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from Tax Hikes Act” into law on December 18, 2015.  Among other things, this Act finally 
makes the IRA Charitable Rollover permanent.   

2. What constitutes an “IRA Charitable Rollover”? 

a. A “Qualified Charitable Distribution” is an otherwise taxable 
distribution from an IRA (not including an ongoing SEP or SIMPLE IRA) owned by an 
individual who is at least age 70½, and that is paid directly from the IRA to “eligible charitable 
organizations.” 

b. A taxpayer can exclude from gross income up to One Hundred 
Thousand Dollars ($100,000) of a Qualified Charitable Distribution made for a given year. 

i. The Qualified Charitable Distribution can be used to satisfy 
any required minimum distributions from the IRA for that year. 

ii. Likewise, the amount of the Qualified Charitable 
Distribution excluded from gross income is not shown as an itemized deduction for a charitable 
contribution. 

c. An “eligible charitable organization” for these purposes includes a 
public charity, other than a donor advised fund or supporting organization.  Individuals can make 
a Qualified Charitable Distribution to a private operating foundation or to a private foundation 
that elects to meet certain conduit rules in the year of the distribution. 

d. The donor must instruct his or her IRA administrator to make the 
contribution directly to the eligible charity. 

3. Who really benefits from the IRA Charitable Rollover technique? 

a. A high income donor who itemizes deductions and whose 
charitable contribution deductions are reduced by the percentage of income limitation (otherwise, 
such individuals who receive a distribution from their IRA and make a corresponding charitable 
contribution, must count the entire distribution as income and receive a charitable deduction for a 
lesser amount). 

b. Individuals who do not itemize their deductions. 

c. Individuals in certain states where the operation of the state income 
tax law would offer greater benefits as a result of a charitable rollover (i.e., Connecticut, Indiana, 
Massachusetts, Michigan, New Jersey, Ohio, and West Virginia). 

d. Those rare individuals who already exceed their percentage of 
income limitation in terms of charitable contribution limits (i.e., more than 50% of their adjusted 
gross income for gifts of cash to public charities). 
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e. If the Affordable Health Care Act surtax remains in the law, this 
technique may help the donor stay under the $200,000 AGI threshold ($250,000 for married 
couples). 

III. NAMING CHARITY AS BENEFICIARY OF THE IRA 
IV.  

A.       If a client indicates a desire to leave funds to charity upon his or her death, the first 
suggestion should be for the client to consider making such at-death gifts from qualified 
retirement plans or traditional IRAs. 

      1. If the client’s estate plan contemplates benefits both to charity and to 
children or other individual beneficiaries, the most efficient income tax planning is accomplished 
by satisfying the charitable gifts with retirement plan assets, and using other assets to leave to the 
individual beneficiaries.  While the charity will not pay income tax on any inheritance it 
receives, including retirement plan benefits, individual beneficiaries will pay income tax on the 
distribution of a retirement plan interest, and will not pay income tax on almost all other forms of 
inheritance. 

2.  In addition to satisfying the client’s charitable desires, a variety of 
charitable giving techniques involving retirement benefits will help realize additional estate 
planning objectives as well. 

3. With this planning, charitable intent should be more important than tax 
savings! 

4. In contrast, since Roth IRAs pass to the designated beneficiary without any 
income tax liability, naming charity as beneficiary of the Roth IRA is not tax efficient. 

B. The easiest way to leave retirement plan benefits to charity is to name the charity 
as a direct beneficiary of one hundred percent (100%) of the benefits payable upon the 
taxpayer’s death. 

1. A properly completed beneficiary designation form in this regard is easy 
to accomplish. 

2. Although all of the income associated with retirement benefits will be 
included in the income of the charitable organization named as beneficiary, such charity’s 
income tax exemption will make the retirement plan benefit distribution not taxable. 

3. In addition, the deceased taxpayer’s estate will receive a dollar for dollar 
estate tax charitable deduction for the estate tax value of the retirement plan interest. 

IV. RETIREMENT PLAN BENEFITS WITH CHARITABLE AND NON-CHARITABLE 
BENEFICIARIES 

A. A client may want to name charity and individuals as beneficiaries of a retirement 
plan or IRA. 

1. This usually requires an attachment to the beneficiary designation form. 
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2. Experience indicates that these attachments are accepted, but make sure 
that your specific attachment is accepted by the plan administrator.  

B.  Equally, if not more, important is careful planning to ensure the best income tax 
results for the beneficiaries. 

 1. Retirement plan benefits are “income in respect of a decedent” (IRD). This 
means that income tax has been deferred and beneficiaries generally must pay income tax on the 
distributions they receive.   

 2. Typically, the goal is to continue the income tax deferral by “stretching” 
out the distributions for as long as possible, the life expectancy of the beneficiary.   

 3. The period of time during which the distributions can be stretched out is 
determined by the identity of the “Designated Beneficiary.”   

C. Designated Beneficiary 

1. The ability to defer income tax over the life expectancy of a beneficiary is 
available only for retirement plan benefits payable to a “Designated Beneficiary.” 

2. Not every beneficiary is a “Designated Beneficiary” (DB). 

3. If there is no DB, the payout options will be less favorable. 

4. A DB is defined as “any individual designated as a beneficiary by the 
employee.”  § 401(a)(9)(E).  The regulations expand this definition: 

A designated beneficiary is an individual who is designated as a beneficiary under 
the plan. An individual may be designated as a beneficiary under the plan either 
by the terms of the plan or, if the plan so provides, by an affirmative election by 
the employee (or the employee's surviving spouse) specifying the beneficiary. A 
beneficiary designated as such under the plan is an individual who is entitled to a 
portion of an employee's benefit, contingent on the employee's death or another 
specified event. For example, if a distribution is in the form of a joint and survivor 
annuity over the life of the employee and another individual, the plan does not 
satisfy section 401(a)(9) unless such other individual is a designated beneficiary 
under the plan. A designated beneficiary need not be specified by name in the 
plan or by the employee to the plan in order to be a designated beneficiary so long 
as the individual who is to be the beneficiary is identifiable under the plan. The 
members of a class of beneficiaries capable of expansion or contraction will be 
treated as being identifiable if it is possible to identify the class member with the 
shortest life expectancy. The fact that an employee's interest under the plan passes 
to a certain individual under a will or otherwise under applicable state law does 
not make that individual a designated beneficiary unless the individual is 
designated as a beneficiary under the plan.  Reg. § 1.401(a)(9)-4, A-1. 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=3&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=4&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=4&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=5&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=6e02ab47b6e9584ede0a067339f05a6f&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=2&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=3&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=ad0c8071c723fd7d227a3f0336d2499d&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5710d2a5a819e2aa448f54c2bb27e4ba&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5710d2a5a819e2aa448f54c2bb27e4ba&term_occur=4&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=7&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=6&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=5&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5710d2a5a819e2aa448f54c2bb27e4ba&term_occur=5&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=d182633c42c881f75c8112278d830a5d&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5710d2a5a819e2aa448f54c2bb27e4ba&term_occur=6&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=7fbbc5e7cba0fa3a45979e5001d3ef7f&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5710d2a5a819e2aa448f54c2bb27e4ba&term_occur=2&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=6&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=8&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=8&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=9&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=9367dd48fec782ca959fb745034a940d&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=7&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5710d2a5a819e2aa448f54c2bb27e4ba&term_occur=3&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=9&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=10&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=11&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=10&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3becc648be6cae5831100a565e92232d&term_occur=2&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3becc648be6cae5831100a565e92232d&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=0d416c20a4d973ee297a75898665b200&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5710d2a5a819e2aa448f54c2bb27e4ba&term_occur=7&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8e83046407fe273f9396d8e57f9d27a9&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=11&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a45df8fbb13bedd84720232a0a0dfa39&term_occur=1&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=12&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=3ed0119947cfa6b0cca603e2e59b3ba7&term_occur=13&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a8a8e558c717e8772fe9909be3b1135e&term_occur=12&term_src=Title:26:Chapter:I:Subchapter:A:Part:1:Subjgrp:2:1.401%28a%29%289%29-4
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5. Accordingly, only an individual can be a DB.  An estate does not qualify.  
A trust generally also does not qualify, but certain properly drafted trusts will allow the 
individual trust beneficiary, rather than the trust itself, to be deemed to be the DB. 

 
D. Multiple Beneficiaries  
 

1. If there are multiple beneficiaries, all of them must be individuals.  
Otherwise, there is deemed to be no DB. 

 
2. If all of the beneficiaries are individuals, then the retirement plan is 

payable over the life expectancy of the oldest beneficiary, unless the “separate accounts rule” 
applies (so that each can be considered the sole beneficiary of his or her own account, and the 
account can be paid out over his or her own respective life expectancy). 

 
3. If not all of the beneficiaries are individuals or they are all individuals but 

one of them is quite a bit older and the separate accounts rule does not apply, a beneficiary can 
be removed prior to the “Beneficiary Finalization Date” (a Natalie Choate term).  In this 
manner, such a beneficiary is no longer considered a beneficiary for purposes of calculating the 
payout of the retirement plan. 

 
4. Removal of a beneficiary can be accomplished either by a beneficiary 

disclaiming his or her interest or by a distribution of such beneficiary’s entire interest. 
 
5. A beneficiary must be removed before September 30 of the calendar year 

following the calendar year of the plan owner’s death.  Reg. § 1.401(a)(9)-4, A-4(a).  Note that if 
the separate accounts rule is used, these accounts must be established by December 31 of the 
calendar year following the calendar year of the plan owner’s death, a date that is later.  But the 
establishment of separate accounts is retroactive to the beginning of the year, so the earlier 
deadline will be met. 

6. If a beneficiary is “cashed-out” prior to the Beneficiary Finalization Date, 
such beneficiary will lose the benefit of income tax deferral. 

E. Charity as One of Several Beneficiaries 

1. A charity, not being an individual, is not a DB. 

2. If charity is named as the sole beneficiary of a retirement plan, it will not 
have a DB, and tax deferral will not be available.  But because a charity is a tax-exempt entity, 
the charity gets no tax advantage from deferring plan distributions anyway.  The charity’s tax-
exempt status will make the distribution nontaxable.   

3. If a charity is named as one of a number of beneficiaries, some of whom 
are non-charitable beneficiaries, the retirement plan will not have a DB, which will greatly 
disadvantage the non-charitable beneficiaries. 
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4. The solutions are either to “cash-out” the charitable beneficiary prior to 
the Beneficiary Finalization Date or establish separate accounts, either of which allows the 
remaining individual beneficiaries to use the life expectancy payout method. 

5. Although the solutions seem simple, naming both charitable and non-
charitable beneficiaries of a retirement plan is not a good idea because it is necessary for the 
beneficiaries to take action after the plan participant dies.   

6. Instead, consider establishing separate accounts during the participant’s 
lifetime, one for the charitable beneficiaries and one for the non-charitable beneficiaries. 

7. Another potential solution is to name the charity as the beneficiary of a 
fixed amount from the account, with the balance passing to the individual beneficiaries. 

  a. The account administrator could create two shares as of the date of 
death, one funded with the fixed amount and the other with the rest of the account’s assets.  Then 
both shares would share pro rata in gains and losses occurring after the date of death.  This 
treatment could be required by the beneficiary designation form or this treatment might be 
required by the administrator’s standard procedures. 

  b. Alternatively, the beneficiary designation form or the 
administrator’s standard procedures might give the charity the fixed dollar amount, regardless of 
what appreciation or depreciation occurs after date of death.  N. Choate, Life and Death Planning 
for Retirement Benefits, 7.2.03 (7th ed. 2011). 

8. A client may want to leave to charity an amount determined by a formula 
based on the size of the client’s estate or adjusted for other amounts passing to the charity. 

  a. Practical problems arise because it may put duties on the plan 
administrator that the plan administrator cannot provide and for which the plan administrator 
receives only nominal fees. 

  b. If using a formula is necessary, don’t force the plan administrator 
to apply the formula.  Instead, provide that the client’s personal representative or trustee will 
certify the amount to the plan administrator and that the plan administrator can rely on such 
certification, and then require such certification in the client’s will or trust.  Id. at 7.2.04.   

9. One final approach would be to name an individual beneficiary as the 
primary beneficiary, and name a charity as the contingent beneficiary to the extent the individual 
disclaims the benefits.  Id. at 7.2.07; see PLR 200149015.   

  a. The charity cannot be a private foundation of which the 
disclaimant is a trustee, distribution committee member, or manager with power over distribution 
of such funds, unless the foundation is legally required to hold the disclaimed assets in a separate 
fund over which the disclaimant has no powers. 

b. Otherwise, the disclaimant will be seen as having the power to 
direct the beneficial enjoyment of the property under Code §2036.  See Revson Est. v. U.S., 5 Cl. 
Ct. 362 (1984); Rev. Rul. 72-552, 1972-2 C.B. 525; PLR 200328030. 
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c. See PLR 200138018 for an illustration of a proper segregation of a 
grantor of a CLT from his private foundation, which also was the charitable beneficiary of the 
grantor’s CLT. 

d. Another possible solution is a disclaimer to a donor-advised fund 
at a community foundation.  Although the disclaimant may be an advisor of the fund, she is not 
deemed to legally direct any distributions.  See PLR 200518012. 

e. It appears that the disclaimant may be an officer or director of a 
public charitable beneficiary.  See PLR 8130033.  It is recommended, however, that the charity’s 
governing documents include provisions preventing the disclaimant from having control over the 
disclaimed property. 

V. RETIREMENT PLAN BENEFITS PAYABLE TO TRUST WITH MULTIPLE 
BENEFICIARIES 

A. Trust Beneficiary 

1. As discussed above, only an individual beneficiary can be regarded as a 
DB.  Individual beneficiaries of a trust can be deemed to have been named directly if the trust is 
properly drafted as a “see-through” trust. 

2. This allows the payout of the plan over the life expectancy of the oldest 
beneficiary, thereby allowing the longest income tax deferral. 

3. Reg. § 1.401(a)(9)-4, A-5(b) contains the rules for the individuals of a 
trust to qualify as DBs. 

  a. The trust must be valid under state law. 

  b. The trust must be irrevocable or will, by its terms, become 
irrevocable upon the death of the plan participant. 

  c. The beneficiaries of the trust who are beneficiaries of the plan 
benefits via the trust must be identifiable from the trust instrument. 

  d.  Certain documentation must be provided to the plan administrator. 

4. But even if these requirements are met, and the individual beneficiaries of 
the trust are deemed to be the direct beneficiaries of the plan, each still must be an individual 
beneficiary to be a DB.  Thus, if a charity is also named as a beneficiary of the trust, there will be 
no DB. 

5. As discussed above, it may be possible to eliminate any non-individual 
beneficiary before the Beneficiary Finalization Date.  For the following part of this discussion, 
the author relied primarily on Natalie Choate’s excellent book, Life and Death Planning for 
Retirement Benefits, 6.3.03 (7th ed. 2011). 

a. Since a trust has been named as an “intermediary” in this case, if 
the trustee wishes to eliminate a beneficiary by making a full distribution of such beneficiary’s 
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full interest in the account to such beneficiary, the trust instrument must permit this.  See PLR 
200449041. 

b. Another way to eliminate a beneficiary is to distribute other assets 
in full payment of such beneficiary’s share of the trust so that such beneficiary is no longer a 
trust beneficiary.  See PLR 200610026.   

c. The trustee also could transfer the retirement benefit out of the 
trust, intact, to an individual beneficiary, so that the other beneficiaries of the trust no longer 
have an interest in the account. 

d. Note that merely allocating the benefits to one particular share of 
the trust would not be sufficient to disregard the other trust beneficiaries.  See PLR 200528031. 

e. Likewise, a beneficiary can be eliminated by such beneficiary 
disclaiming his, her or its benefits in the plan.  See PLR 200444033.  A beneficiary also could 
disclaim a power of appointment in order to eliminate potential appointees who otherwise would 
cause there to be no DB.  See PLR 200438044. 

f. Finally, post-death amendments to the trust (made before the 
Beneficiary Finalization Date) or the operation of trust terms that terminate a trust beneficiary’s 
rights to the trust (effective before the Beneficiary Finalization Date) also can eliminate a trust 
beneficiary. 

B. Charity as Sole Trust Beneficiary 

1.      Since a charity is tax-exempt, income tax deferral is irrelevant.   

2. Thus, if a charity is named as the sole beneficiary of a trust, not having a 
DB does not deprive individual beneficiaries of a life-expectancy payout. 

C. Charitable and Non-Charitable Beneficiaries of Trust 

1. Again, if a charity is one of the beneficiaries of a trust, there will be no DB 
for purposes of the payout rules.  Any charitable gift to be paid from the trust at the client’s death 
would cause the trust to have a non-individual beneficiary.  The best solution in such a case is to 
satisfy the charitable gift before the Beneficiary Finalization Date, thereby eliminating the 
charity as a beneficiary of the trust.  This assumes that the charitable gift occurs at the client’s 
death. 

2. If a charity is a remainder beneficiary of a trust or a potential appointee of 
a power of appointment, the trust will not be a DB unless the charity can be disregarded as a 
“mere potential successor” under Reg. § 1.401(a)(9)-5, A-7(c). 

3. But if the charity does not receive its charitable gift until later, such as 
after the death of an intervening life or only if a power of appointment is exercised in its favor, 
eliminating the charity to allow a payout over a life expectancy is much more difficult. 

4. A blanket provision stating that retirement benefits cannot be distributed 
to non-individual beneficiaries may not work under the rules.  Even if it could, the trustee would 
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have to segregate the retirement assets (and all distributions from the plan) from the other assets 
of the trust and keep them segregated.  If it is not clear that the trustee has the authority to create 
multiple trusts under local law or the trust instrument, the trustee may have to go to court.  Even 
assuming the trust segregates the assets into separate shares, the trust instrument must address 
from which share distributions to individual beneficiaries must be made (or the trustee must go 
to court for direction).  See Choate at 7.3.03. 

5. There are planning options for a trust primarily to benefit individual 
beneficiaries, but with charitable remainder interests.  For the following part of this discussion, 
the author relied primarily on Natalie Choate’s excellent book, Life and Death Planning for 
Retirement Benefits, 7.3.03 and 7.5.04 (7th ed. 2011). 

  a. Recognize that one goal will trump the other, and either eliminate 
the charity or give up the stretch payout. 

  b. Create separate trusts for each individual beneficiary, one holding 
the retirement assets and the other holding the other assets, and recognize the administrative 
inconvenience and cost of additional bookkeeping. 

c. Consider a tax-exempt charitable remainder trust under Code         
§ 664(c)(1) instead. 

   i. Benefits are paid to a CRT with no income tax, and the 
individual beneficiaries receive life income from the entire benefit.  The CRT beneficiaries 
should receive a larger annual income than if they invested after-tax dollars received directly 
from a direct distribution of benefits.  On the other hand, because the remainder interest is 
passing to charity, the individual beneficiaries will receive less total funds than if a CRT were 
not used. 

   ii. The client’s estate receives an estate tax charitable 
deduction for the present value of the remainder interest passing to charity after the trust term.   

   iii. In the case of an older individual, without a CRT, the 
benefits will come out quickly, and there will be little income tax deferral.  This could result in 
less money available in later years to an elderly person.  With a CRT, she may enjoy a steadier 
and higher income for the rest of her lifetime (and not only for her life expectancy, which may be 
shorter). 

iv. In the case of multiple beneficiaries, either separate trusts 
must be established or the payout will be over the life expectancy of the oldest beneficiary.  
Again, one CRT can pay a steady interest to all of the beneficiaries without worrying about the 
retirement distribution from the plan, and as each individual dies, the others’ income is 
increased, as a sort of inflation protection. 

v. Remember that in order for the CRT to meet the 
requirement that the value of the projected remainder interest must be at least 10% of the total 
value of the trust, the beneficiaries cannot be too young or too many, or this requirement cannot 
be met. 
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vi. Also, if the retirement benefits paid to a CRT are large, be 
sure that there are sufficient assets outside of the CRT to pay the estate tax due on the actuarial 
value of the non-charitable CRT interest. 

d. Use a conduit trust, rather than an accumulation trust, as the type 
of “see-through” trust.  A conduit trust requires any distribution from a retirement plan to 
immediately be paid out by the trustee to the lifetime beneficiary.  Because no retirement asset 
can be accumulated for the remainder beneficiary, the identity of the remainder beneficiary is 
irrelevant.  Thus, a charity can be a remainder beneficiary. 

VI. OVERVIEW OF INCOME TAX CONSIDERATIONS 

 A. Worst Case Scenarios 

1. There is an increasing amount of income in respect of a decedent (“IRD”) 
assets (principally in the form of IRAs and other retirement plan assets) in the estates of 
decedents.  These assets trigger taxable income to the beneficiaries when they receive a payment.   
If an individual with a sizeable amount of IRD assets intends to make a charitable bequest, estate 
planners recognize that the IRD assets can be the most attractive property to fund the charitable 
bequest.   If all goes well, the entire pre-tax amount of IRD can be transferred tax-free to a tax-
exempt charity, and the gift will make a larger impact than if it had been reduced by income 
taxes. 

2. But sometimes things don’t go well.  The worst-case scenario is that an 
estate or trust might have to recognize taxable IRD but will not be able to claim an offsetting 
charitable income tax deduction, despite the transfer to a charity.   This can happen when IRD is 
payable to an estate or a trust whose governing instrument doesn’t contain instructions that 
assure the offsetting charitable income tax deduction.  

a.  In Chief Counsel Memorandum 200848020 (July 28, 2008), a 
Trust was denied a charitable income tax deduction after it received taxable IRA distributions 
and then distributed some of those amounts to charities. 

b. CCM 200848020 involved a decedent who left his IRA payable on 
his death to his Trust, which benefited his six children and several charities.  The Trust received 
distributions from the IRA, and the Trustee immediately paid those amounts to the charities, 
leaving the six children as the only remaining beneficiaries of the Trust.   

 
c. The Chief Counsel’s Office concluded that the Trust had taxable 

income from the IRA distribution, but was not entitled to claim an offsetting charitable deduction 
(remember only an estate may claim an income tax charitable “set aside” deduction). 

 
d.  In order for a distribution of IRA proceeds to charity to be 

deductible by the Trust, the Trust must meet the legal requirement for a trust to claim a charitable 
income deduction.  In order to claim a charitable income tax deduction, the charitable payment 
must be traced to income and must generally be made pursuant to the terms of the governing 
instrument specifically requiring income to be paid to a charity.  Code § 642(c). 

 



 14 

e. In the Trust involved in CCM 200848020, there was no specific 
instruction to distribute income to a charity, just a general provision for a percentage of the 
residuary to be paid to several charities.  Therefore, the Trust could not claim the charitable 
income tax reduction. 

 
3. And, according to Private Letter Ruling 201438014 (May 5, 2014), it can 

also occur when IRA assets are used to satisfy a testamentary trust’s pecuniary charitable 
bequest, even when payments are made from the IRA directly to the charity rather than to the 
trust.  

a.  In PLR 201438014, the decedent’s Trust was named as beneficiary 
of his IRA, and the Trust provided for payment of pecuniary bequests to two charities and the 
residue to be distributed to individuals. 

b. A state court ordered a reformation of the Trust, providing that 
either the Trust’s transfers to the charities were to be treated as direct bequests of the IRA 
amounts to the charities, or such transfers were to be considered to be made out of the Trust’s 
gross income pursuant to the terms of the governing instrument. 

c. The IRS ruled that the Trust must treat the payments to the 
charities as sales or exchanges (since the IRA is being used to satisfy a pecuniary legacy), and 
the Trust must include in its gross income the amount of the IRA used to satisfy the charitable 
legacies.  Further, the Trust was not entitled to a charitable income tax deduction for these 
distributions.  The bottom line was, because the purpose of the reformation was not to resolve a 
conflict but merely to obtain tax benefits, then the IRS will not respect the reformation and treat 
it as part of the governing instrument.  

4. Interestingly, in PLR 201444024, where the Trust was named as the 
beneficiary of decedent’s IRA and the Trust provided that, after two pecuniary bequests, the 
residue shall be immediately distributed to charity, the IRS held that the Trust may re-title the 
name of the IRA to reflect the name of the charity in a non-taxable transfer, and the charity, not 
the trust, will include the taxable amount of the IRA distributions in charity’s income for tax 
purposes, as if the charity were the direct beneficiary. 

 B. Best Way to Structure: Pay IRD to Charity, With Charitable Deduction as Backup  

  1. What is the best way to structure a charitable bequest of IRD assets?  And 
what mechanisms are available after a decedent’s death either (a) to prevent an estate or trust 
from recognizing IRD or (b) to obtain an offsetting charitable income tax deduction when it has 
IRD? 

  2. Two steps should take place in the planning stage.  First, the best results 
usually occur when IRD can be transferred to a charity or to a tax-exempt charitable remainder 
trust (“CRT”) in such a way that the income is never recognized by the estate or trust.  IRD is 
taxed to the person who is legally entitled to receive it.  If a charity or CRT is entitled to receive 
the IRD, then it, rather than an estate or trust, should report the income.   Estate planners should 
take steps to accomplish this.  With retirement plan accounts, this is usually best achieved by 
naming the charity or the CRT as the beneficiary on the retirement plan beneficiary designation 
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form.  With IRD assets owned by an estate or trust, such as savings bonds or installment sale 
notes, the estate or trust can avoid recognizing income (a) if the governing instrument contains 
instructions to distribute these assets in-kind to a charity or to a CRT or (b) if the governing 
instrument, or state law, grants the trustee or the personal representative the power to distribute 
assets in a non-pro rata fashion among the multiple beneficiaries.   

  3. Second, every will and trust instrument should contain instructions that if 
the estate or trust will make a charitable bequest, then the estate or trust will make that payment 
first with IRD so that the estate or trust is entitled to a charitable income tax deduction.  An 
example of such an instruction appears in Part XI of this outline.  This language usually will be a 
fallback strategy.  It could prove helpful if a forgotten retirement account is payable to the estate, 
or if the individuals who were named as beneficiaries of a retirement account have died and the 
estate became the default beneficiary.   

  4. To facilitate tracing the IRD to the charitable distribution, cautious 
administrators might consider establishing a separate checking account to receive IRD payments, 
such as distributions from retirement accounts.  Charitable distributions made from such an 
account were clearly made with IRD. 

  5. The instructions should also be drafted to generate a charitable income tax 
deduction in case appreciated property is used to satisfy a pecuniary bequest (that is, appreciated 
property is used to satisfy a fixed dollar payment to a charity).  The sample provision in Part XI 
of this outline contains such an instruction. 

  6. As illustrated above, every case or ruling that denied a charitable income 
tax deduction involved an estate or trust that was missing such instructions.  Since IRD can be 
taxed twice to an estate (once on the estate’s federal estate tax return and again on the estate’s 
income tax return), an estate or trust should be entitled to claim two charitable tax deductions 
(both estate tax and income tax) when IRD is transferred to a charity.  This concept is discussed 
in Part VII of this outline. 

 C. The Economic Effect Regulation 

  1. A 2012 tax regulation provides that when a governing instrument 
identifies a specific source of income to be used for a charitable distribution, the provision will 
control only if it has an “economic effect independent of income tax consequences.” Treasury 
Regulations Section 1.642(c)(3)(b)(2) (2012). 
 

2. This regulation has raised questions about using a clause that provides, 
oversimplified, “if there are any charitable bequests, pay them first out of IRD, if any.”  That 
clause does not have an economic effect since the charity will receive the full bequest amount 
regardless of how much or how little IRD is in an estate.   

  3. As will be explained below, the “economic effect” regulation merely 
regulates the tax characteristics of the income transferred to a charity (interest income, dividend 
income, etc.).  It does not prevent an estate or trust from claiming a charitable income tax 
deduction.  But it can cause the amount of the charitable income tax deduction to be less than the 
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amount of the IRD that was transferred to the charity, if the estate or trust had tax-exempt 
income, such as interest from municipal bonds. 

 D. Strategies When the Governing Instrument Has No Provision for IRD 

  1. What options are available if a retirement account is payable to an estate 
or trust whose governing instrument doesn’t contain provisions that would produce an offsetting 
charitable income tax deduction?  There are ways to avoid an income tax burden, particularly 
when charities are the beneficiaries of the residue of the estate.   

2. First, if the governing instrument permits non-pro rata distributions of 
assets, there are several private letter rulings that permit an estate or trust to “distribute” the 
retirement account to a charity and thereby avoid recognizing income.  However, PLR 
201438014, discussed above, suggests that this arrangement might not work if a charity will 
receive a fixed dollar amount.    

3. Second, it may be possible for an estate to obtain an offsetting charitable 
income tax deduction by delaying receipt of retirement distributions until the charitable 
beneficiaries are the sole remaining beneficiaries of the estate. 

VII. CHARITABLE INCOME TAX DEDUCTION MORE CHALLENGING FOR TRUSTS 
& ESTATES 

 A. Can the Trust or Estate Claim a Charitable Income Tax Deduction?  

  1. Whereas an individual can easily claim an income tax deduction for 
virtually any charitable contribution of cash or property, the rules are more restrictive for an 
estate or trust.  In order for an estate or trust to claim a charitable income tax deduction, Code  
§642(c) requires that the  payment of income to the charity should be made pursuant to the terms 
of the governing instrument.  IRC Section 642(c)(1); Treas. Regs. Section 1.642(c)(1)(a)(1);  
Rev. Rul. 83-75, 1983-1 C.B. 114 (a charitable lead trust); and Private Letter Ruling 9044047 
(Aug. 4, 1990). 
 

2. The payment to the charity must be traced to income.    

a. The tax court explained the reasons for the tracing requirement in 
Van Buren v. Commissioner, 89 T.C. 1101, at 1108-09 (1987). An estate or trust is normally not 
entitled to claim a charitable income tax deduction for the payment of a charitable bequest.   

b. See Rev. Rul. 2003-123, 2003-2 C.B. 1200 for the general 
proposition that a trust cannot claim a charitable income tax deduction for a charitable donation 
of trust principal as opposed to trust income.  A typical charitable bequest is a charitable 
disposition of property that the decedent owned on the date of death.  By comparison, an estate's 
income is usually earned after the decedent's death.  Thus a charitable bequest is usually 
deducted only on an estate's federal estate tax return and not on the estate's federal income tax 
return.   

c. On the other hand, IRD (which is income earned before the 
decedent’s death) can be reported on both the estate tax return and the estate’s income tax return.  
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Consequently, a charitable bequest of IRD is the unique charitable bequest that could produce a 
charitable tax deduction on both the estate tax return and the estate’s income tax return.  

  3. Only a charitable income tax deduction can generate the income tax 
deduction that can offset the IRD that might be reported on an estate’s or trust’s income tax 
return.  Whereas an estate or trust can usually claim an income tax deduction for a distribution of 
income (“distributable net income, or “DNI”) to a beneficiary, there is no DNI deduction when 
that beneficiary is a charity.  IRC Sections 651(a) and 663(a); Rev. Rul. 2003-123, 2003-2 C.B. 
1200.   It has to be a charitable deduction. 
 
  4. The possibility of a harsh outcome is illustrated in a 2008 IRS Chief 
Counsel Memorandum, ILM 200848020 (July 28, 2008). A trust was denied a charitable income 
tax deduction after it received taxable IRA distributions and then distributed the amounts to 
charities.  The IRS Chief Counsel's office concluded that the trust had taxable income from the 
IRA distribution but was not entitled to claim an offsetting charitable income tax deduction since 
the trust instrument contained no instructions to distribute income to a charity.  
 
  5. On the other hand, when a governing instrument contains instructions to 
distribute income to a charity, then it is possible for an estate or trust to claim a charitable 
income tax deduction on both the estate tax and the income tax return when income attributable 
to the IRD is distributed to a charity. Treas. Regs. Section 1.642(c)(3)(a).  Estate planners should 
consider including a provision in every will and trust instrument that if an estate or trust will 
make a charitable bequest, then that payment will be made first with IRD. 
 
 B. Does There Have to be an Economic Effect ?   

  1. Overview 

   a. A 2012 regulation provides that when a governing instrument 
identifies a specific source of income to be used for a charitable distribution, the provision will 
control only if it has an “economic effect independent of income tax consequences.”1 Treas. 
Regs. Section 1.642(c)(3)(b)(2) (2012).   

b. That regulation governs the character of the income distributed to 
a charity from a trust’s or estate’s charitable income tax deduction, not whether an estate or trust 
is eligible to claim a deduction at all.   But the regulation can cause the amount of the deduction 
to be less than the amount of IRD transferred to the charity. 

  2. Example with tax-exempt interest 

    a.  For example, assume that a trust instrument provides for a bequest 
to a charity of $100,000.  The trust’s governing instrument states, oversimplified, “pay my 
charitable bequests first from IRD, if any.” Assume that the trust collected $20,000 from an IRA 
distribution (which is IRD) and that the trustee even went the extra step of depositing the amount 
into a separate checking account.  The trustee distributes the $20,000 to a charity and pays the 
remaining $80,000 to the charity from the main checking account.  The only other income that 
the trust received was $20,000 of qualified dividend income (eligible for a low 15%/20% tax 
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rate) and $10,000 of tax-exempt interest.  The trust then distributes $30,000 to the only non-
charitable beneficiary of the trust, the decedent’s daughter. 

b. The language “pay my charitable bequests first from IRD, if any” 
does not have an economic effect since the charity was entitled to receive $100,000 regardless of 
the amount of IRD that the trust collected.  This does not prevent an estate or trust from claiming 
a charitable income tax deduction.  Instead, the consequence of an absence of an economic effect 
is that the character of the income distributed to the charity and to the beneficiary “is deemed to 
consist of the same proportion of each class of the items of income of the estate or trust as the 
total of each class bears to the total of all classes.”  Treas. Regs. Section 1.642( c)(3)(b)(2) 
(2012).  Thus, the charity’s $20,000 and the daughter’s $30,000 are each deemed to be 40% IRA 
income (taxed at ordinary rates, but exempt from the 3.8% net investment income surtax 
imposed by IRC Section 1411(c)(5); Treas. Regs. Section 1.1411-80, 40% dividends and 20% 
tax-exempt interest.   The trust can claim a $16,000 charitable income tax deduction (the 
instructions in the governing instrument, coupled with the physical separation of the IRD assets 
from other assets, should satisfy the Tax Court’s standards for tracing the transfer to the charity 
as coming from the trust’s income.  See Van Buren v. Commissioner, 89 T.C. 1101, at 1108-09 
(1987)) (there is no deduction for the tax-exempt interest, Treas. Regs. Section 1.642( c)(3)(b)(1) 
(2012)), and a $24,000 DNI deduction to offset the $40,000 of taxable income.  Thus, even 
though the $20,000 of IRD was physically delivered to the charity, the offsetting charitable 
income tax deduction is only $16,000. 

 
  3. Example with taxable interest 

   a. Assume that in the preceding example the $10,000 of interest had 
been taxable interest rather than tax-exempt interest.  The trust would have received $50,000 of 
taxable income rather than just $40,000.   In that case, the trust could claim a $20,000 charitable 
income tax deduction and a $30,000 DNI deduction to offset the $50,000 of taxable income.    

   b. The $20,000 of IRD that was physically delivered to the charity 
generates a $20,000 offsetting charitable income tax deduction.  But because the instructions did 
not have an economic effect, the character of the $20,000 of income paid to the charity will not 
consist solely of IRD.  Instead, the charity’s $20,000 and the beneficiary’s $30,000 are each 
deemed to be 40% IRA income, 40% dividends and 20% taxable interest.   

  4. Example with an economic effect 

   a. If there had been an economic effect to the instructions, then the 
IRD payment to the charity would retain its character as IRD.  For example, assume that there is 
no charitable bequest except that the trust instrument states “pay all of the IRD that is ever 
collected to Charity XYZ.”  The clause has an economic effect because the amount that the 
charity will receive from the trust will vary depending on how much IRD the trust collects.   

b. In that case, the character of the charity’s income is 100% IRD and 
none of the other income of the trust will be deemed to be distributed to the charity.  See Treas. 
Regs. Section 1.642(c)(3)(b)(2), Example 2.  
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   c. This arrangement can affect the amount and the character of the 
income that is paid to the non-charitable beneficiary or is retained by the trust.  In the example in 
the text, the beneficiary who received the $30,000 distribution would only report $20,000 of 
taxable dividend income if all of the IRD had been attributed to the charity.  By comparison, in 
the example where there was no economic effect, the beneficiary had $24,000 of taxable income: 
$12,000 of IRA income and only $12,000 of dividend income.  In the above example, if 100% of 
the IRD is paid to the charity, then the beneficiary’s $30,000 of income would consist of $20,000 
of dividends and $10,000 of interest. 
 
   d. And, of course, if the charity had simply been named as the 
beneficiary of the IRA, then the trust would have had no IRA income.  All of the IRA income 
would instead be reported by the charity, since it had the legal right to receive the income from 
the IRA.  In that case, if the trust only received $20,000 of dividend income and $10,000 of tax-
exempt interest that it distributed to the daughter, she would have only been taxed on the $20,000 
of dividend income instead of $24,000 of both dividend and IRA income.  If there had been 
$10,000 of taxable interest instead of tax-exempt interest, the beneficiary would report $20,000 
of dividend income and $10,000 of taxable interest. 

VIII. PECUNIARY AMOUNTS TO CHARITIES CAN TRIGGER INCOME TAX PROBLEMS  

A. The tax problems can be compounded if a trust instrument or a will contains a 
fixed-dollar (“pecuniary”) charitable bequest.  This was the case in PLR 201438014, discussed 
above, when the trust instrument provided that two charities would each receive a pecuniary 
amount.   

 
B. The tax regulations state that when an estate or trust distributes appreciated 

property to satisfy a pecuniary obligation, the estate or trust has a taxable gain as if it had sold 
the property.    Treas. Regs. Section 1.661(a)-2(f)(1); Kenan v. Commissioner, 114 F.2d 217 (2d 
Cir. 1940).    

          1. See also Gen. Couns. Mem. 39,388 (May 25, 1984) concluding that a trust 
must recognize gain when distributing appreciated stock in satisfaction of a direction in the trust 
instrument to pay net income to the beneficiary.    

2.         For example, if a nephew is entitled to a $100,000 inheritance and the 
estate satisfies this obligation by distributing to the nephew publicly-traded stock worth 
$100,000 but with a tax basis of just $80,000, then the estate has a taxable gain of $20,000.   
Somebody will have to pay the tax on that income.  Either the estate or, if the capital gain is 
distributed to the nephew, the nephew. 

C. The same taxable gain can be triggered if appreciated property is used to satisfy a 
pecuniary obligation to a charity.  For example, if a charity is entitled to a $100,000 charitable 
bequest and the estate satisfies this obligation by distributing to the charity publicly-traded stock 
worth $100,000 but with a tax basis of just $80,000, the estate has a taxable gain of $20,000.   

 
D. But there is a difference when the beneficiary is a charity instead of a nephew.  

When the beneficiary is a charity, the estate might be able to claim a $20,000 charitable income 
tax deduction under Code § 642(c) that could fully offset the taxable gain.   
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1. The IRS approved such an offsetting charitable income tax deduction in 
Revenue Ruling 83-75, 1983-1 C.B. 114 (a charitable lead trust's distribution of appreciated 
securities to a charity triggered income, but the trust was entitled to claim a fully offsetting 
charitable income tax deduction since the governing instrument required the distribution of 
income to charity).  

 
2. See also Private Letter Ruling 9044047 (Aug. 4, 1990), where the IRS 

reached the same conclusion in a situation that involved two identical charitable lead trusts.  In 
that ruling, a charitable lead trust recognized taxable gain after it distributed appreciated stock to 
a charity to satisfy its charitable payment obligation for the year.  The IRS concluded that the 
trust was entitled to claim an offsetting charitable income tax deduction under Code §642(c).   

 
E. In order to claim such an offsetting charitable income tax deduction, the 

governing instrument should contain instructions to distribute income to charity.   
 

1. Charitable lead trusts always contain such instructions.   
 
2. The outcome when there are no such instructions is illustrated in PLR 

201438014.  The IRS concluded that if IRA assets were used to satisfy pecuniary obligations to 
two charities, the trust would be required to treat the payments as sales or exchanges, thereby 
triggering taxable income.  And since the trust instrument did not “direct or require the trustee 
pay the pecuniary legacies from [the] Trust's gross income,” the trust would not be entitled to 
claim a charitable income tax deduction to offset the taxable income.   

 
3. The IRS had reached a similar conclusion in a 2006 Chief Counsel 

Memorandum, ILM 200644020 (Dec. 15, 2005) (a trust's use of an IRA to satisfy a fixed dollar 
charitable bequest was deemed to trigger taxable income to the trust but the trust could not claim 
an offsetting charitable income tax deduction since there were no instructions in the governing 
instrument to leave income to charity).    

 
4. The ruling illustrates how useful it can be to insert a provision in the 

governing instrument to pay charitable bequests with income from IRD and also with income 
generated by satisfying pecuniary obligations.  The sample provisions contained in Part XI of 
this outline contain such instructions. 

 
F. Can a trust instrument or a will without such language be reformed?   In PLR 

201438014, the IRS rejected a probate court’s reformation of the trust instrument to try to obtain 
the charitable tax deduction since the purpose of the reformation was to obtain favorable tax 
benefits rather than to resolve a conflict.  Consequently, the impact of good planning and 
drafting at the outset is very important. 

IX. PLANNING 

 A. Two Ways To Structure Bequests of IRD 

  1. How should testamentary transfers of IRD to charities be structured?  
There are basically two ways to structure a charitable bequest of IRD.  The first is to have the 
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IRD paid directly to a charity so that the charity, rather than an estate, trust or a beneficiary, 
recognizes all of the IRD.   If the estate or trust never recognizes any IRD, there is no need for it 
to claim an offsetting charitable income tax deduction.    

  2. The second way is to have an estate or trust receive the taxable IRD and 
then claim an offsetting charitable income tax deduction when the IRD is distributed from the 
estate or trust to the charity.  Estate planners should include a provision in every will and trust 
instrument that if the estate or trust will make a charitable bequest, then that payment will be 
made with IRD. 

  3. The first method is usually superior.  The administration of the trust or 
estate is simpler if the income from the IRD is never recognized on the trust’s or estate’s income 
tax return.  As PLR 201438014 illustrates, this second strategy should only be undertaken if the 
estate planner is confident that such an offsetting deduction will be assured.  

 B. Avoid Recognition of IRD 

  1. How can IRD not be reported on an estate’s or trust’s income tax return?  
The answer depends on the nature and source of the IRD.  For IRD assets that would normally 
go through probate, the governing instrument can instruct or permit the assets to be donated to 
charity.  For retirement accounts, the beneficiary designation form used by the retirement plan is 
more important than a will or trust. 

  2. Probate Assets -- In-Kind Distributions and Non-Pro Rata Distributions 

If the IRD is generated by the type of asset that normally goes through probate -- such as savings 
bonds, an employee stock option, or an installment sale note, then the solution can be an in-kind 
distribution of those assets to a charity.  The governing instrument can specify that those assets 
should be donated to a charity.   The same favorable outcome can occur when the governing 
instrument, or state law, grants the trustee or the personal representative the power to distribute 
assets in a non-pro rata fashion among the multiple beneficiaries.  This permits the transfer of 
pre-tax IRD assets to tax-exempt charities, and the transfer of step-up basis stock and other 
property to tax-paying beneficiaries.  When the charity or CRT collects the savings bond interest 
or receives taxable payments on the installment sale note, then it, rather than the estate or trust, 
has the taxable income. 

  3. Retirement Accounts 

   a. The largest amounts of IRD are held in retirement accounts, which 
are trusts or custodial accounts that usually have their own beneficiary designations.  
Distributions from retirement accounts to beneficiaries pass outside of probate.  Usually the 
estate recognizes no income from such distributions, unless the estate was designated as the 
beneficiary of the account and actually received the distributions.   

b. Consequently, the best way to transfer the IRD in a retirement plan 
account to a charity is for the plan participant or the IRA owner to have named the charity as the 
beneficiary of some or all of the retirement account on the beneficiary designation form provided 
by the plan administrator. If the retirement plan is a Code § 401(a) qualified retirement plan, 
married participants will need a waiver from the spouse for the payments to be made to any 
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beneficiary other than a surviving spouse.  IRC Sections 401(a)(11)(B)(iii) and 417(a)(2)(A).   
IRAs usually do not require such a waiver. 

c. In this case, the retirement account will make a payment directly to 
the charity and will inform the charity that it has received taxable income.  The tax-exempt 
charity, of course, does not pay income tax upon the receipt of the distribution.  This is the case 
even for a private foundation that must normally pay a 1% or 2% excise tax on its investment 
income.  

   d. Under this arrangement, the estate or trust will not report any 
income when the retirement account makes a payment to the charity.  Neither the donor's estate 
nor heirs will recognize taxable income if retirement plan / IRA proceeds are paid directly to a 
charity or to a charitable remainder trust.  Private Letter Rulings 200826028 (Mar. 27, 2008), 
200652028 (Sep 13, 2006), 200633009 (May 16, 2006), 200618023 (Jan 18, 2006), 9723038 
(March 11, 1997) (public charity);  Private Letter Rulings 9838028 and 9818009  (private 
foundation);  Private Letter Rulings 9901023 (Oct. 8, 1998) and  9634019 (May 24, 1996) 
(charitable remainder trust).  Since the estate or trust never recognizes any income, there is no 
need for an offsetting charitable income tax deduction.   
 
   e. This strategy also works with other forms of IRD where a person 
has the ability to designate a beneficiary, such as a bequest of an interest in a nonqualified 
deferred compensation plan or of a taxable death benefit under an annuity contract.  Private 
Letter Rulings 200002011 (Sept. 30, 1999) and 200012076 (Dec. 29, 1999). 
 
 C. Draft Governing Instrument to Require IRD to be Used for Charitable Bequests 

  1. As was demonstrated above, every case or ruling that denied a charitable 
income tax deduction to an estate or trust when IRD was in fact distributed to a charity involved 
an estate or trust whose governing instrument made no mention of distributing income to a 
charity.  Unless there are post-mortem strategies that can salvage income tax savings (a few are 
described below), an estate or trust can pay income tax on charitable bequests that were funded 
with IRD. 

   2. Consequently, there is no harm inserting instructions in every will and 
trust instrument that if the estate or trust will make a charitable bequest, then that bequest will be 
made by the estate or trust with IRD in a manner that entitles the estate or trust to a charitable 
income tax deduction.  Even wills and trusts that make no charitable bequests can contain such 
instructions, since a charitable bequest might later be added by a codicil.  An example of such 
instructions is in the addendum to this article. 

3. If the governing instrument provides that income (including IRD) will be 
distributed to charity, then the estate or trust is entitled to a charitable income tax deduction for 
the income that it distributes to the charity.  IRC Section 642(c); Treas. Regs. Section 
1.642(c)(1). 

  4. Even in PLR 201438014, the IRS concluded that if the governing 
instrument had instructed the pecuniary bequests to be paid with IRD, it could have been eligible 
for a charitable income tax deduction.   This was the conclusion in PLR 201438014: “the terms of 
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Trust do not direct or require that the trustee pay the pecuniary legacies from Trust's gross 
income.  Accordingly, the transfer of a portion of the IRA in satisfaction of the pecuniary 
legacies does not entitle Trust to a deduction under section 642(c)(1).” 
 
  5. But the IRS also concluded that it would not respect a probate court’s 
reformation of a trust instrument where the sole purpose was to obtain favorable income tax 
benefits.  It is best to get things right while the individual is still alive.  But when it is too late, 
there may still be some tax-saving options. 

X. WHEN IT IS TOO LATE TO PLAN 

 A. After an individual dies, it is too late to prepare a new governing instrument.  If an 
estate or trust will receive IRD, what techniques are available for the estate or trust to avoid 
paying income tax when the IRD will be paid to a charity and there are no instructions in the 
governing instrument to distribute income to a charity?  There are private letter rulings that offer 
relief, particularly when charities are the residual beneficiaries of an estate.     

 B. Distribute IRD Assets From the Estate to Charities 

  1. Under some circumstances, there is a way for the taxable income from a 
retirement account to be diverted from an estate to a charity, even when the estate was named as 
the beneficiary of the account.   

2. There are many IRS rulings that permit an estate or a trust to “distribute” 
such a retirement account to a charity, just as it might make a distribution of a particular stock or 
a parcel of land to a beneficiary.  In most of the rulings, the charity was the residual beneficiary 
of the estate or trust and the governing instrument (or the law of the state) permitted non-pro rata 
distributions of assets among multiple beneficiaries.  Neither the estate nor any other beneficiary 
would have to report any taxable income when the distributions were made to the charities.  

 C. Pay Charities Last – Get Income Tax Deduction 

  1. Another strategy is to pay the charities last.  This works best when the 
residue of the estate will be paid to charities following specific bequests to individuals.   

2. Assume, for example, that an individual named his estate as the 
beneficiary of his IRA.  In Year 1, the executor could pay most administrative expenses and all 
of the specific bequests to the individuals, leaving the charity as the only remaining beneficiary 
at the end of Year 1.  Then in Year 2 the estate could receive the entire IRA and distribute those 
proceeds and all of the estate’s remaining assets to the charities.  Under these facts, the IRS 
concluded that an estate was entitled to a charitable set-aside income tax deduction that would 
offset the taxable income from the IRA. 

D. Conclusion 

1. The best way to structure charitable bequests of IRD is to shift the income 
to the tax-exempt charity and away from the taxable estate or trust.  That way there is no need for 
an estate or trust to claim a charitable income tax deduction.  Shifting the income is best 
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accomplished by naming charities as beneficiaries of retirement plan accounts and by authorizing 
a trustee or personal representative to make non-pro rata distributions among the beneficiaries.   

  2. As a back-up plan in case an estate or trust will have IRD, a trust 
instrument or a will should contain directions that any charitable bequests will be paid, to the 
extent possible, with IRD.  The harsh outcomes that occurred when estates and trusts received 
taxable IRD payments that they distributed to charities, but were denied an offsetting charitable 
income tax deduction, all took place in situations where the governing instruments did not 
contain such directions. 

XI.  SAMPLE PROVISION TO INSERT IN A GOVERNING INSTRUMENT 

A.  Immediately below is boilerplate language that can serve as a model for adding a 
provision to a will or trust instrument so that an estate or trust can claim a charitable income tax 
deduction when satisfying a charitable bequest with IRD or with appreciated property.   Caution 
and disclaimer: to date such a provision has not appeared in any reported court case or IRS 
ruling.  

Pay Charitable Bequests with IRD and Other Taxable Gross Income.  Except as 
otherwise provided in [Sections][Articles][Paragraphs] ________________, I 
instruct my fiduciary that all of my charitable bequests (if any) shall be paid first 
with taxable income in respect of a decedent (if any), and second with any income 
generated by making the charitable bequest (if any), so that this trust [or estate] 
shall be entitled to claim a charitable income tax deduction for such transfer under 
Section 642( c) of The Internal Revenue Code of 1986, as amended, or under 

any corresponding section of future income tax laws. 

B. Drafter's comment: This provision is intended to take precedence over any 
general provision in the governing instrument or under state law (including the Uniform 
Principal and Income Act), such as the traditional policy that capital gains are to be retained by a 
trust or an estate rather than distributed to a beneficiary.  If, however, there is a specific 
conflicting provision in the governing instrument, then such conflicting provision will control 
over this provision.  Common examples of conflicting provisions include instructions that: 

* retirement plan distributions that are received by a trust may only be paid to 
"designated beneficiaries" after a specified date (such as September 30 following the year of 
death), 

* all of the trust's [or estate's] income in respect of a decedent should be paid to a single 
charity,  and 

* income shall be allocated to a surviving spouse in such a manner that a trust or estate 
may claim a marital estate tax deduction on a federal estate tax return.  

C. When administering a trust or estate, rather than commingle IRD receipts 
with other cash receipts, it may be advisable to establish a separate checking account whose sole 
function is to receive deposits of IRD and to make the charitable distributions.  This can 
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strengthen the argument that the fiduciary is carrying out the instructions in the governing 
instrument and that IRD was in fact distributed to a charity.    

XII.   CHARITABLE REMAINDER TRUSTS 

A. Income Tax Consequences 

1. Since a charitable remainder trust is exempt from income tax, the 
distribution of all the retirement benefits to a charitable remainder trust results in no current 
income tax liability. 

 
2. The individual beneficiaries of the charitable remainder trust will receive 

their lifetime interest earned from the entire amount, as opposed to an after-tax amount, of the 
distributed retirement benefit interest. 

 
3. However, the tax-deferred income received by the CRT must be “booked” 

from day one by the CRT, and will gradually “leak out” to the individual beneficiaries with the 
distribution of each lifetime payment.  Under the “tiered” approach to income taxation of CRT 
distributions, the distribution to the individual lifetime beneficiary is deemed first to be derived 
from ordinary income earned in all prior years and the current year, to the extent such amount 
has not already been allocated to a prior distribution. 

 
4. Although an individual IRA beneficiary is entitled to a Code § 691(c) 

income tax deduction for the portion of federal estate taxes attributable to retirement plan 
benefits, this deduction is rarely if ever available to an individual beneficiary of a CRT, as all of 
the tiers of ordinary income, capital gain income and tax exempt income would need to be 
exhausted before any CRT distribution would carry out the use of the IRD deduction. 

 
B. Estate Tax Consequences 
 
 1. The decedent’s estate is entitled to a federal estate tax charitable deduction 

for the actuarial value of the charitable remainder interest at the time of the decedent’s death. 
 

2. The actuarial value of the charitable remainder interest must be at least ten 
percent (10%) of the date of death value of the trust in order for the CRT to be qualified. 

 
3. Because the non-charitable actuarial interest in the CRT is taxable in the 

decedent’s estate, the decedent’s tax clause in his or her will or revocable trust will need to 
provide for payment of any estate tax attributable to the non-charitable CRT interest from other 
sources of the decedent’s estate. 

 
4. Leaving a retirement plan interest to a CRT is not a good idea in all 

situations. 
 

a. If the individual beneficiary or beneficiaries are young enough, the 
actuarial value of the charitable interest may not exceed ten percent (10%) of the total value of 
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the trust, and the trust will not qualify as a CRT.  However, a term of years could be used to 
make the CRT work in this situation. 

 
b. If the CRT will receive a large amount of retirement benefits, it is 

possible that there will not be enough non-retirement assets to pay any estate tax due because of 
the actuarial value of the non-charitable interest in the CRT. 

 
5. If the “stretch IRA” technique is eliminated, then a designation of a 

charitable remainder trust will allow some “stretching” to still occur. 
 

C. Charitable Lead Trusts 
 

1. Since a charitable lead trust (“CLT”) is the theoretical opposite of a 
charitable remainder trust (i.e., the initial stream of payments is paid to a charity for a term of 
years, with the remainder passing to one or more individuals at the end of the term), this seems 
on its face to be a viable technique. 

2. However, the charitable lead trust has one important characteristic which 
is different from a CRT; the CLT is not exempt from income tax.  Therefore, when all of the 
retirement benefits are distributed to the CLT, the trust must pay income tax on the entire amount 
of benefits distributed. 

3. Because of the drastic income tax consequences, one should not advise 
leaving retirement benefits to a CLT. 

XIII. IS THE BAND ABOUT TO BREAK ON THE STRETCH IRA? 
 

A. Introduction 
 

1. In January or early February of 2012, Senate Bill 1813, the “Highway 
Investment, Job Creation and Economic Growth Act,” which was primarily a highway 
enhancement bill, included a provision that would no longer permit “stretching” of an IRA for 
beneficiaries other than a spouse, minor children or a disabled beneficiary.  All other 
beneficiaries would be left with the five (5) year distribution period. 

 
2. After many Republican Senators cried foul, Senator Harry Reed withdrew 

the provision from the Bill doing away with stretch IRAs in late February 2012. 
 
3. In July 2013, the Senate proposed eliminating the stretch IRA in a similar 

fashion as described above in order to increase revenue and keep a 3.4% interest rate in place on 
federally subsidized Stafford loans for low and moderate income students.  Again, the proposal 
failed to gain any traction amongst a majority of Senators. 

 
4. A similar proposal was revived in conjunction with a 2014 bill aimed at 

extending funding for the Highway Trust Fund.  This proposal echoed part of President Obama’s 
2014 fiscal year budget proposal.  Again, this proposal was abandoned after failure to reach 
much consensus in the Senate. 
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5. Once again, the Obama administration included elimination of the stretch 
IRA in its 2015 fiscal year budget proposal, and most recently in its 2016 fiscal year budget 
proposal. 

 
6. In September of 2016, The Senate Finance Committee unanimously voted 

in support of a bill which would eliminate the stretch for the majority of non-spouse 
beneficiaries.  This is the first evidence of bi-partisan approach for this concept, but it WAS prior 
to the 2016 election!   

 
a. This proposal is embodied in Senate Bill 3471, and is currently 

pending in the Senate.    
 
b. ACTEC’s Estate Planning with Employee Benefits Committee 

appointed a subcommittee to study this pending proposal and submit written comments to 
ACTEC’s Washington Affairs Committee for potential submission to the appropriate 
Congressional bodies.    

 
7. The obvious question is whether this a precursor of things to come in 2017 

or thereafter? 
 

B. The Policy Arguments in Favor of and Against the Stretch IRA Concept 
 

1. Those who would argue in favor of limiting the ability of tax-deferred 
stretching of IRAs by most beneficiaries claim that: 

 
a. Such a change in the tax law is a relatively easy method of raising 

significant revenue (the Senate Finance Committee estimated in 2012 that such a provision 
would raise over $4.6 billion over the next ten (10) years). 

 
b. The primary purpose of IRAs is for the retirement of the creator of 

the IRA, and not the provision of tax-free benefits to later generations. 
 
c. This change would encourage consumption spending, as opposed 

to savings. 
 
d. How many children actually “stretch” the distributions anyway? 
 
e. This provision could put a sizeable dent in the current 

governmental deficit. 
 
f. Such a provision appropriately taxes the “rich.” 
 
g. As planners, we will no longer agonize over the structure of trusts 

who will be beneficiaries of an IRA. 
 



 28 

2. Those who would argue in favor of maintaining the ability to stretch the 
tax deferral of IRAs by beneficiaries say the following: 

 
a. The ability of a taxpayer’s beneficiary to continue tax deferral of 

IRA funds is an important component of the creator’s decision to implement IRA planning. 
 
b. Such a policy encourages savings. 
 
c. Doing away with the stretch IRA option forces the timing of an 

inheritance and eliminates the beneficiary’s ability to implement his or her own estate planning. 
 
d. A quick payout of an inherited IRA provides a windfall to 

creditors. 
 
e. Any additional revenue created by such a proposal will only fuel 

more governmental spending. 
 
f. Such a proposal in fact hurts the middle class. 
 

C. Planning Opportunities in the Event the Stretch IRA is Ultimately Curtailed 
 

1. Charitable Planning 
 

a. Such a change will provide even more incentive for benefitting 
charity with IRAs upon death. 

 
b. Funding a CRT with an IRA will achieve some of the deferral lost 

if the IRA stretch technique is eliminated. 
 

2. Such a change will add more fuel to the fire in Roth IRA conversion 
planning. 

 
3. Such a change will arguably provide more need for ILIT’s. 
 
4. If generation skipping planning is a major objective of a client, utilizing 

IRAs to push taxable inheritance down to lower bracket beneficiaries should be strongly 
considered. 

 
5. The advisor should anticipate to the extent feasible the possible use of 

disclaimers by designated beneficiaries of the IRA, in the structuring of the IRA owner’s 
beneficiary designation. 
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XIV. Retirement Plans and Their Role in a Charity’s Marketing 

 A. General Marketing Considerations 

1. Americans held $25 trillion in retirement assets as of September 30, 2016. 
See Investment Company Institute website. 

  2. For many individuals, retirement plan assets represent the single largest 
asset in their portfolios. 

  3. Retirement assets also often represent the best assets for charitable gifts  
since their value is subject to state and federal estate tax, and distributions from retirement plans 
are subject to federal and state income tax.  Because charities are tax-exempt, they do not pay 
income tax, and bequests to charities can create both an estate tax charitable deduction and 
income tax charitable deduction for the donor’s estate. 

 B. Planning Giving Tool 

1. For those who want to give, but feel that they cannot afford to give, a great 
opportunity exists to talk with a donor about leaving retirement assets to charity at death. 

  2. Again, retirement benefits are subject to both income and estate tax.  
Because charity will not pay income tax or estate tax, the charity will receive all of the retirement 
benefit, as opposed to an individual beneficiary receiving only, say, 25 to 30 cents on the dollar. 

  3. A gift of retirement assets at death is easy for the donor because it requires 
the donor only to name the charity as the beneficiary (or successor beneficiary at the surviving 
spouse’s death) on a beneficiary designation form.  Such a gift is easy to understand, easy to 
implement, and inexpensive to implement.  The donor does not need to amend her will or trust 
agreement to change the beneficiary of her IRA. 

  4. Naming a charity as a beneficiary will not affect the amount of the donor’s 
required annual distribution during life. 

a. One exception is if the donor names a spouse as beneficiary, and 
the spouse is more than 10 years younger, in which case, a favorable joint life table can be used 
to calculate the donor’s required minimum distribution.  If a charity is also a beneficiary, the 
donor cannot use this table. 

b. In this case, the donor could split the IRA into separate accounts. 

5. If family members need the retirement benefit, a life insurance policy, the 
proceeds of which can pass income and estate tax free, is a much more tax efficient vehicle. 

6. Alternatively, a donor could name a charity as the beneficiary of only a 
fraction or percentage of an IRA.  Remember that if the charity is “cashed-out” before September 
30 of the year following the year of the donor’s death, the individual beneficiaries may stretch 
distributions over their life expectancies. 
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7.  Yet another option is to name a CRT as the beneficiary of a retirement 
plan, which would provide lifetime payments to family members with an eventual benefit to 
charity. 

 C. Major Gift Tool 

1. For those donors with large IRAs who do not need their minimum 
distributions, the IRA charitable rollover allows such donors to make their charitable gifts and 
receive the optimal income tax advantage. 

a. IRA owners who are 70 ½ or older must take a minimum 
distribution from their IRA every year, and these distributions are recognized as taxable income. 

b. Many IRA owners do not need these distributions. 

c. By using a charitable rollover, because these distributions are not 
taken into the donor’s income, the donor receives a dollar for dollar offset, a better result than if 
the donor had recognized the taxable income and then deducted a charitable gift. 

i. The charitable deduction for cash contributions is generally 
limited to 50% of the taxpayer's adjusted gross income (AGI).  A gift of an IRA distribution to a 
charity that exceeds this limit may result in the loss or deferral of this deduction. 

ii. If a donor is a high-income earner, some itemized 
deductions are phased out due to what is referred to as the "Pease" limitation, which may reduce 
the value of the donor’s charitable contributions.  This limitation comes into play if the donor’s 
adjusted gross income is $313,800 or more for married couples filing jointly or $261,500 or 
more for those filing as single (2017).  The deduction will be reduced by the lesser of 3% of the 
amount by which the donor’s AGI exceeds these limits, or by 80% of the itemized deductions 
that are affected by this limit. 

 
iii. In states that do not allow an income tax deduction for 

charitable contributions, IRA distributions will be subject to state income tax without any 
offsetting charitable deduction. 

 
iv. Large IRA distributions must be recognized as taxable 

income, which could increase the donor’s AGI.  Higher AGI may result in the loss of several 
valuable income tax deductions, including the medical deduction, the casualty-loss deduction, 
and miscellaneous itemized deductions.  A higher AGI may also limit the donor’s ability to use 
the personal exemption, and also could mean an additional 3.8% surtax on net investment 
income, which applies if the donor’s AGI is more than $250,000 (for married couples filing 
jointly) or more than $200,000 (for those filing as single) (2017). 

 
v. Many older donors no longer claim itemized deductions on 

their federal tax returns because they have paid off their mortgage or downsized to an apartment, 
so they receive no income tax benefit f rom a charitable gift. 
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2. This type of gift is easy, as the donor merely need to instruct his plan 
administrator to direct his distribution to charity. 

3. If a donor has a retirement plan, rather than an IRA, she may be able to 
make a tax-free rollover from her account to an IRA and then make an IRA charitable rollover.   

D. Marketing Strategies 

1. The charity should talk with a potential donor about her passions. 

a. If the charity’s purposes align with these passions, the charity 
should ask if the donor has considered using retirement assets (remember, the donor has to be at 
least 70 ½ to use the IRA charitable rollover) to benefit charity. 

b.  The charity, and we as advisors, should tell the donor that she can 
make a gift that meets her passions and also provides income and estate tax benefits. 

  2. The charity should update its website with information about these 
opportunities, and send an email to its donor lists. 

  3. If the charity can sort its donor lists by age, it could specifically target 
individuals with information about the IRA charitable rollover.  If not, the charity should make it 
clear that younger persons should spread the word to older family members and friends. 

  4. The charity should add these gift options to their annual giving and 
planning giving marketing materials. 

  5. The charity should track anyone who makes a gift through an IRA 
charitable rollover.  These donors have communicated to the charity that they have an IRA but 
they don’t really need all of the spendable income from it in retirement. That is the primary 
reason for having an IRA and they don’t need it.  Also, out of the universe of charitable 
organizations, these donors have chosen the particular charity to receive this gift.  These donors 
are excellent candidates for additional, greater gifts. 

  6. And as advisors, we have an opportunity to bring real value to our clients.  
For the clients who needs a more complicated structure to make charitable bequests of retirement 
assets, they need our expertise, and this complicated planning should be charged for 
appropriately.   Only by planning correctly will a client’s goals be met and the et income tax 
results achieved.   

  7.   For our clients, we have saved estate taxes, eliminated income tax or made 
income tax more efficient, and most importantly, helped our clients leave a legacy through their 
charitable gifts.   
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