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Most estate planners’ initial reaction (including
ours) is that portability is too fraught with risks to be
incorporated into the estate plans of second marriages
and blended families. However, after carefully consid-
ering the alternatives and applications, portability may
ultimately have a place within these plans. This article
drills down on that idea, provides more texture to this
landscape and provides planning ideas to consider.

Second Marriage Example: Husband and
wife marry. It is each spouse’s second mar-
riage. Each spouse has descendants from
his/her prior marriage, and there are no com-
mon descendants. Each spouse has $3 mil-
lion of assets. Each agrees that the first
spouse to die (‘‘DS’’) will leave his or her
estate to a trust benefiting the surviving
spouse (‘‘SS’’) for life and, upon SS’s death,
the remainder of the trust will pass to DS’s
descendants (the ‘‘Resulting Trust’’). Under
a scenario where the aggregate value of the
combined estates is not anticipated to exceed

the couple’s combined applicable exclusion
amounts (each an ‘‘AEA’’), should the Re-
sulting Trust for the benefit of SS be a by-
pass trust (‘‘BPT’’) and utilize DS’s AEA, or
should the Resulting Trust be qualified for
the federal estate tax marital deduction as a
QTIP trust (the ‘‘QTIP Trust’’), thereby al-
lowing DS’s unused AEA to be ‘‘ported’’ to
SS as ‘‘deceased spousal unused exclusion’’
(‘‘DSUE’’)?

THE BYPASS TRUST PARADIGM
When an individual dies, the general rule under

§1014 for property passing as a result of the individu-
al’s death is that the income tax basis of such prop-
erty becomes the property’s fair market value as of the
date of the individual’s death, or, if the individual’s
executor so elects, as of the alternate valuation date
(referred to as the ‘‘general basis adjustment rule’’).1

This only applies generally to assets that are includ-
ible in the individual’s gross estate for federal estate
tax purposes (the ‘‘gross estate’’); since a BPT is not
includible in SS’s gross estate, the assets in the BPT
are not eligible for the general basis adjustment rule.
In the current portability era of estate planning, estate
planners have emphasized that the principal concern
with the use of a BPT is that if the value of the
spouses’ combined estates is less than the total of their
combined AEAs, the use of a BPT could create unnec-

1 §1014(a); Reg. §1.1014-1(a). Unless otherwise specified, all
‘‘Section’’ or ‘‘§’’ references refer to the Internal Revenue Code
of 1986, as amended, and the regulations thereunder.
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essary income taxes as a result of the non-
applicability of the general basis adjustment rule.

Example 1:2 DS dies with assets of $2.5 mil-
lion, all of which are devised to a BPT; DS’s
unused AEA of $2.5 million is ported to SS
as DSUE. SS subsequently dies with a gross
estate of $5 million and AEA of $7.5 million
(his/her own BEA of $5 million and DS’s
DSUE of $2.5 million). The value of the
BPT upon SS’s death is $5 million. Although
no federal estate taxes are owed upon SS’s
death, the BPT has an unrealized capital gain
of $2.5 million (the value at SS’s death of $5
million reduced by the §1014 basis from
DS’s death of $2.5 million).

Gross Estate Inclusion via BAMs
Many practitioners still advocate that overall, the

BPT is superior to portability planning as a result of:
(i) creditor protection, (ii) the ability to allocate DS’s
exemption from the generation-skipping transfer tax
(‘‘GST tax’’), and (iii) the ability to fix the class of re-
mainder beneficiaries. In an effort to ‘‘try to have it
all,’’ there has been much writing and discussion re-
garding the need to add a ‘‘basis adjustment mecha-
nism’’ (‘‘BAM’’) to all BPTs. Think of Chef Emeril
Lagasse tossing hot spices onto the dish while saying
‘‘BAM!’’ The concept is to establish a mechanism
that, if needed, would subject a portion (or all) of the
BPT, or particular assets held in the BPT, to federal
estate taxes upon SS’s death in order to allow such
portion or assets to become subject to the general ba-
sis adjustment rule. The benefit of this strategy is to
take advantage of the benefits of the BPT yet still ap-
plying the general basis adjustment rule.

So go ahead and BAM those BPTs! This should
help with the BPT basis concern. One point to con-
sider, however, is that, in many circumstances, when
all of the factors are considered, the ‘‘BPT/BAM Ap-
proach’’ is not as efficient as portability in reaching
the optimal combined income and estate tax result.
For example, under the BPT/BAM Approach, SS’s
AEA will be applied against assets in the BPT against
which DS’s AEA was already applied, which, in ef-
fect, wastes the use of DS’s AEA. Also wasted would
be DS’s GST exemption, because the inclusion in
SS’s gross estate generally causes SS to become the
‘‘transferor’’ for GST tax purposes.3 In addition, the
BPT is ordinarily exempt from the claims of SS’s
creditors, but, in some jurisdictions and under certain

circumstances, utilizing a BPT/BAM Approach could
allow SS’s creditors to access the BPT assets. Finally,
in many cases, causing inclusion of the BPT (or as-
sets contained in the BPT) in SS’s gross estate cannot
achieve a full increase in basis for the BPT assets
without increasing federal estate taxes.

Consider these simple examples:
Example 2: The sole asset in DS’s gross es-
tate is a house, valued as of DS’s date of
death at $1 million, which is used to fund
the BPT. The house doubles in value by the
time of SS’s death to $2 million. SS’s AEA
is $9 million (i.e., SS’s $5 million BEA plus
$4 million ported from DS as DSUE). The
BPT/BAM Approach is used to cause the
house to be included in SS’s gross estate. Of
the combined $10 million of available AEA,
$3 million ($1 million at DS’s death and $2
million at SS’s death) is ultimately used to
shelter an asset worth $2 million. Had porta-
bility been applied at DS’s death instead of
utilizing the BPT, only $2 million of the $10
million total AEA would have been used.
Therefore, the BPT/BAM Approach required
using 50% more AEA than portability to
achieve the same income and estate tax re-
sult.

Example 3: Same facts as Example 2 except
that the house has a value of $3 million
upon funding the BPT. It also doubles in
value by the time of SS’s death to $6 mil-
lion. Now, $9 million of the total $10 mil-
lion of the total AEA must be used to elimi-
nate income and estate taxes on the house
(i.e., $3 million upon funding the BPT at
DS’s death and $6 million upon inclusion in
SS’s gross estate with the BAM).

It could be argued that in Examples 2 and 3, if the
total assets included in SS’s gross estate are less than
his/her AEA, the ‘‘double’’ use of AEA is irrelevant
because no federal estate taxes would be imposed
upon SS’s death. While this is a valid point, what hap-
pens when SS’s gross estate exceeds his/her AEA?

Example 4: Same facts as Example 2 except
that the house has a value of $5 million
upon funding the BPT. It also doubles in
value by the time of SS’s death to $10 mil-
lion. In order to achieve maximum sheltering
of estate and income taxes, SS would be
required to have $10 million of AEA, but,
because the house utilized all of DS’s AEA
in the BPT, no DSUE was ported to SS, and
SS only has $5 million of available AEA
upon his or her death. Thus, only one-half of
the value of the house can be sheltered by

2 In this example and throughout this article, for simplicity pur-
poses, the basic exclusion amount (‘‘BEA’’) is presumed to be $5
million without any inflationary adjustments.

3 §2652(a)(1).
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the BPT/BAM Approach, which results in an
unrealized capital gain in the house of $2.5
million ($5 million value not included in
SS’s gross estate, less the §1014 basis at
DS’s death for this portion of $2.5 million).
Had portability been applied against the full
value of the house at DS’s death, then, upon
SS’s death, there would have been a $10
million asset included in SS’s gross estate,
against which SS’s AEA of $10 million ($5
million of SS’s BEA plus $5 million that
would have been ported to SS through porta-
bility) could have been applied, thereby
eliminating all federal estate taxes and ap-
plying the general basis adjustment rule
against the full value of the house.

These overly simple examples illustrate that the
greater the dollar amount of assets used to fund the
BPT, the less likely the BPT/BAM Approach will
achieve the same income and transfer tax result that
portability could have accomplished. Therefore, estate
planners may find that BAMs are less useful than they
first appear. Of course, different considerations apply
if the couple’s aggregate estates exceed the aggregate
AEAs.

BAM Mechanisms in Detail
Practitioners have settled upon four potential BAM

mechanisms (referred to herein as ‘‘BAM Mecha-
nisms’’): (1) providing an independent trustee the
power (not limited to an ascertainable standard) to
distribute appreciated assets to SS; (2) creating a con-
tingent general power of appointment (‘‘GPOA’’) in
SS; (3) naming a trust protector and giving the trust
protector the ability to create a GPOA in SS; and (4)
creating a scenario whereby the ‘‘Delaware Tax Trap’’
is violated, which essentially creates a power of ap-
pointment in SS.4 Each BAM Mechanism must then
be weighed against DS’s desire to ensure that the BPT
passes upon SS’s death to DS’s descendants and not
SS’s descendants (the ‘‘DS Objective’’).

Under BAM Mechanism #1, an independent trustee
is authorized, for any reason, to distribute appreciated
BPT property to SS. The distributed assets subse-
quently become part of SS’s gross estate. Pursuant to
§1014(b)(1), because SS owns the distributed assets,

they are subject to the general basis adjustment rule.5

However, this device is not palatable as it violates the
DS Objective by causing assets to be distributed out-
right to SS, who can easily direct that such assets pass
to SS’s descendants instead of DS’s descendants.

BAM Mechanism #2 grants a contingent GPOA to
SS. If the contingency ripens, SS’s GPOA over all, or
a portion, of the BPT causes inclusion in SS’s gross
estate under §2041.6 If SS exercises the GPOA, then,
pursuant to §1014(b)(4), the property passing, without
full and adequate consideration, as a result of the ex-
ercise is considered to have been acquired from, or to
have passed from, the now deceased SS, which causes
the general basis adjustment rule to apply.7 If SS does
not exercise the GPOA, then, pursuant to §1014(b)(9),
because the property subject to the GPOA is includ-
ible in SS’s gross estate, the property is considered to
have been acquired, or to have passed, from the now
deceased SS, which also causes the general basis ad-
justment rule to apply.8

This strategy has some gaps in the legal analysis,
however, and is not without its risks. Consider
whether it is possible to create a formula GPOA that
is (i) contingent on SS having any unused AEA, (ii)
takes into account a variety of circumstances, such as
potential disclaimers, and (iii) structured to be appli-
cable to particular assets in the BPT that, without a
general basis adjustment pursuant to §1014, upon
SS’s death would have the potential of triggering an
income tax liability upon disposition as a result of ap-
preciation in value or for other reasons, such as hav-
ing been depreciated for income tax purposes. Fur-
thermore, consider whether it is possible to structure
the GPOA over the assets or classes of assets that (i)
have the most significant appreciation, (ii) will be
taxed at the highest rates (e.g., collectables at higher
capital gains rates or depreciated assets subject to re-
capture at ordinary rates), or (iii) will be subject to
disposition at the earliest point in time.

Assuming that all of the above hurdles can be over-
come, then, for purposes of our Second Marriage Ex-
ample, consider whether DS can retain disposition
control over the BPT when providing a BAM that is
structured as a formula contingent GPOA. The prem-
ise of a GPOA is that the holder can exercise the
power in favor of any one or more of the holder, the
holder’s estate, the holder’s creditors or the creditors

4 For an in-depth review of these techniques, see Franklin &
Law, Clinical Trials with Portability, 48 U. Miami Heckerling
Inst. on Est. Plan. (Jan. 15, 2014, breakout session materials); Ak-
ers, ‘‘Heckerling Musings 2014 and Other Current Develop-
ments’’ (Apr. 2014), available at Bessemer Trust advisor’s web-
site, http://www.bessemertrust.com/portal/site/Advisor.

5 §1014(b); Reg. §1.1014-2(a)(1).
6 §2041(a)(2).
7 Reg. §1.1014-2(a)(4).
8 Reg. §1.1014-2(b)(1). ‘‘Also, this paragraph includes property

acquired through the exercise or nonexercise of a power of ap-
pointment where such property is includible in the decedent’s
gross estate.’’ Reg. §1.1014-2(b)(2); Rev. Rul. 69-239, 1969-1
C.B. 198.
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of the holder’s estate. That fact alone would seem-
ingly violate the DS Objective because SS could ex-
ercise the power away from DS’s descendants.

Consider further that in some jurisdictions, even if
the powerholder does not exercise the GPOA, the
mere presence of the GPOA can cause the property
subject to the power to be attached by the powerhold-
er’s creditors. The traditional rule is that the power-
holder’s creditors cannot reach the underlying assets
if the powerholder did not create the GPOA. This rule
is based on the concept that, until the powerholder ex-
ercises the GPOA, the powerholder has not accepted
sufficient control over the property to be equivalent to
ownership. Beginning with the Restatement (Third) of
Trusts, however, the newer rule is that property sub-
ject to an unexercised GPOA is reachable by creditors
to the extent that the powerholder’s property or estate
upon death is insufficient to satisfy the powerholder’s
creditors or the creditors of the powerholder’s estate.
Further, the person granting the power cannot over-
come the new rule by stating an intent otherwise.9 By
way of example, California, Michigan and New York
all have specific statutory provisions adopting the new
approach established under the Restatement (Third).10

In order to minimize the risk of appointment out-
side of DS’s descendants, in the case of our Second
Marriage Example, DS may wish to narrow the class
of potential recipients under the GPOA. Practitioners
will often look to the arguably most restrictive and
narrow class of potential recipients while still classi-
fying the power as a GPOA. This involves naming the
‘‘creditors of the powerholder’s estate’’ as the only
permissible appointees under the GPOA.

Even under this ‘‘narrow’’ GPOA, perhaps an unin-
tended consequence is that SS’s financial circum-
stances may change from the time when DS and SS
adopted the BPT/BAM Approach, to which SS can
exercise the GPOA to indirectly benefit his/her de-
scendants to the exclusion of DS’s descendants. For
example, suppose that, at his/her death, SS has signifi-
cant liabilities, which include a large margin balance
on his/her individual investments. SS could exercise
the GPOA to satisfy any and all of such liabilities
upon death. The effect of such payment is that the
BPT assets would be used to pay these liabilities,
which both reduces the amount ultimately payable to

DS’s descendants and preserves SS’s individual as-
sets. Such preservation benefits SS’s descendants by
passing more property to them.

Suppose that at death, SS has a taxable estate and
federal estate taxes are due. Can SS exercise the
GPOA to pay such estate taxes?

Example 5: DS and SS adopt a BPT/BAM
Approach under which the BPT grants to SS,
at SS’s death, a testamentary GPOA in favor
of the creditors of SS’s estate. After DS’s
death, SS marries a wealthy individual who
also predeceases SS and leaves him/her a
sizeable QTIP Trust. Upon SS’s subsequent
death, a significant estate tax liability is due.
SS, who never liked DS’s descendants, exer-
cises the GPOA in favor of the payment of
estate taxes due upon his/her death, effec-
tively wiping out the BPT and disinheriting
DS’s descendants.

Under this example, the question becomes whether
the Service is a ‘‘creditor’’ of SS’s estate. Usually a
creditor would have a valid ‘‘claim’’ against the dece-
dent’s estate. Under the Uniform Probate Code
(‘‘UPC’’), a ‘‘claim’’ is defined as:11

liabilities of the decedent or protected per-
son, whether arising in contract, in tort, or
otherwise, and liabilities of the estate which
arise at or after the death of the decedent or
after the appointment of a conservator, in-
cluding funeral expenses and expenses of
administration. The term does not include
estate or inheritance taxes, or demands or
disputes regarding title of a decedent or pro-
tected person to specific assets alleged to be
included in the estate.

As the definition of a claim seemingly excludes
‘‘estate or inheritance taxes,’’ it would appear that, in
states that have adopted the UPC definition or a varia-
tion thereof, SS would be precluded from exercising
the GPOA to pay federal estate taxes. However, a
more focused analysis results in the opposite conclu-
sion. When used in a Probate Code context, ‘‘claim’’
refers to the process by which a creditor would seek
payment for an amount owed to him/her/it. However,
certain creditors already have a perfected or secured
interest/lien against an estate and therefore do not
have to utilize the customary claim procedures. One

9 See Franklin & Law, ‘‘Clinical Trials with Portability,’’ 48 U.
Miami Heckerling Inst. on Est. Plan. 37 (Jan. 15, 2014, breakout
session materials), citing Restatement Second of Property (Dona-
tive Transfers), §13.2, §13.4, §13.5 (1986) and Restatement Third
of Property (Donative Transfers), §22.3.

10 Cal. Prob. Code §682, §680; Mich. Comp. Laws §556.116;
N.Y. Est. Powers & Trusts Law §10-7.2; see also Franklin & Law,
‘‘Clinical Trials with Portability,’’ 48 U. Miami Heckerling Inst.
on Est. Plan. (Jan. 15, 2014, breakout session materials).

11 UPC §1-201(6) (emphasis added); see also Fla. Stat.
§731.201(4); Cal. Prob. Code §9000(a) (in discussing taxes, Cali-
fornia’s definition includes ‘‘taxes incurred before the decedent’s
death, whether assessed before or after the decedent’s death, other
than property taxes and assessments secured by real property
liens,’’ thus, by negative inference, death taxes are excluded from
the definition of ‘‘claim’’).
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of these creditors is the United States of America,12

and, as to federal estate taxes, §6324(a)(1) imposes a
10-year lien against the assets of a decedent’s gross
estate for the payment of such taxes. The granting of
the lien, combined with the exclusion from the statu-
tory creditor process, explains why ‘‘death taxes’’
would be excluded from a definition of ‘‘claim.’’
Based on this analysis, since there is a lien on SS’s
estate for estate taxes payable, the Service is techni-
cally a ‘‘creditor’’ of SS’s estate and therefore the
GPOA is exercisable to pay any and all such taxes.
Clearly this is not a result that DS intended by grant-
ing SS the GPOA.

Aware of these potential pitfalls, the next BAM
Mechanism involves a ‘‘controlled’’ GPOA intended
to avoid these issues. In BAM Mechanism #3, instead
of automatically granting SS a GPOA, DS provides in
the BPT for the appointment of a trust protector, who
can unilaterally grant SS a GPOA over all or a part of
the BPT. Naming a trust protector eliminates the
seemingly impossible variables in creating the for-
mula contingent GPOA in BAM Mechanism #2. Even
with that hurdle overcome, as with BAM Mechanism
#2, the mere presence of a GPOA in SS defeats the
DS Objective because control over the assets subject
to the GPOA rests with SS and not DS. Further, even
though the grantor of the GPOA is the trust protector,
the power is still a GPOA in the hands of SS, and all
of the potential issues described above under BAM
Mechanism #2 as to GPOAs apply to BAM Mecha-
nism #3.

In analyzing the GPOAs in BAM Mechanisms #2
and #3, one way to possibly avoid the unintended
creditor issues might be to require that the GPOA be
exercised by SS only with the consent of a nonadverse
person. The idea is that DS would appoint someone to
this consent position who would not permit an ap-
pointment by SS to someone other than DS’s descen-
dants. Caution is warranted, however, because under
§2041(b)(1)(C)(ii), a person is not treated as holding
a GPOA if the power is not exercisable except in con-
junction with a person having a substantial interest, in
the property subject to the power, which interest is ad-
verse to the exercise of the power in favor of the per-
son who holds the power. A taker in default of the
power’s exercise is adverse. Further, if the structure of
the power is so narrow that it is really illusory, i.e., it
can be proven that DS and the nonadverse person had
an implicit agreement under which the nonadverse
person would never consent to an exercise other than
in favor of DS’s descendants, the Service might at-

tempt to disregard the GPOA, in which case the gen-
eral basis adjustment rule would not apply.

BAM Mechanism #4 involves the intentional viola-
tion of the ‘‘Delaware Tax Trap’’ (the ‘‘Trap’’). Sec-
tion 2041(a)(3) provides that a special power of ap-
pointment (‘‘SPOA’’) will be taxed as if it were a
GPOA if the SPOA is exercised to create another
SPOA that can be exercised to postpone the vesting of
the property subject to the power beyond the rule
against perpetuities (‘‘RAP’’) applicable to the origi-
nal SPOA. The concept is that SS, as a beneficiary of
the BPT, is granted a SPOA that can be exercised to
create another SPOA in a potential appointee that
could maintain property in trust for a term beyond the
RAP applicable to the BPT. Granting the power is not
enough; in order to ‘‘spring’’ the Trap, SS would ac-
tually have to exercise the SPOA in the required man-
ner. Once exercised, the Trap is sprung and the assets
subject to the power would be includible in SS’s gross
estate as if SS possessed a GPOA, thereby causing the
assets to be subject to the general basis adjustment
rule.

This option is closer to achieving the DS Objective
because DS can structure the power so as to limit the
class of permissible appointees to his/her descendants.
However, while the property may be able to be re-
tained within DS’s bloodline, control of the actual dis-
position would nevertheless rest with SS. For ex-
ample, suppose that DS had three children and pro-
vided in the BPT that upon SS’s death, in the absence
of the exercise of SS’s SPOA, the BPT would pass 2⁄3
to C1, with the remaining 1⁄3 divided equally between
C2 and C3. C1, however, was against DS’s marriage
to SS and never had a relationship with SS. Through
the exercise of the SPOA, SS can effectively disin-
herit C1 from the BPT by providing that the BPT
property is to be held in further trust for the benefit of
only C2 and C3.

Also, the design of BAM Mechanism #4 must con-
sider the applicable state law, particularly its perpetu-
ities laws. Many states have prophylactic statutes that
are designed to prevent a non-GPOA from operating
in a manner that could postpone vesting beyond the
originally applicable RAP.13 Additionally, many states

12 See, e.g., Pilotte, ‘‘Creditors’ Claims and Family Allow-
ance,’’ Practice Under the Florida Probate Code ¶8.39 (7th ed.,
Florida Bar), citing Ruza v. Estate of Ruza, 132 So. 2d 308 (Fla.
Dist. Ct. App. 1961).

13 See, e.g., Fla. Stat. §689.225(3)(e):
For purposes of this section, if a nongeneral or testa-
mentary power of appointment is exercised to create
another nongeneral or testamentary power of appoint-
ment, every nonvested property interest or power of
appointment created through the exercise of such other
nongeneral or testamentary power is considered to
have been created at the time of the creation of the
first nongeneral or testamentary power of appointment.

However, it may be possible to circumvent this rule through de-
canting if the particular state allows for decanting.
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have also abolished the RAP and the precise operation
of the Trap in these jurisdictions is in doubt.14

In summary, utilizing a BPT/BAM Approach in the
context of a second marriage is not a perfect solution.
Structuring the BAM is complicated when attempting
to retain disposition control in DS. Even when that
can be satisfactorily accomplished, there will be many
situations in which the BPT/BAM Approach will re-
sult in the assessment of unfavorable income and es-
tate taxes given the inefficiency of the BPT/BAM Ap-
proach’s use of both spouses’ AEA to exempt the
same asset value.

PORTABILITY AND QTIP TRUSTS —
THE ‘‘QTIP PORTABILITY PLAN’’

In our Second Marriage Example, each spouse de-
vises his/her estate to the Resulting Trust that pro-
vides a life interest to SS and, upon SS’s death, the
trust remainder is distributed to DS’s family from his/
her prior marriage. Upon DS’s death, rather than ap-
plying DS’s AEA against the Resulting Trust, DS’s
personal representatives could instead make the QTIP
election (thus causing the trust to be a QTIP Trust),
the ‘‘reverse QTIP election’’15 and portability elec-
tion. In addition to the desired disposition control, the
QTIP Trust can provide for asset management and be
a spendthrift trust that provides creditor protection
from the claims of creditors both as to SS and subse-
quent beneficiaries (although income distributed to
the surviving spouse is likely exposed to the surviv-
ing spouse’s creditors). With the reverse QTIP elec-
tion, the QTIP Trust can virtually port the deceased
spouse’s GST exemption. For obvious reasons, this
plan is referred to as the ‘‘QTIP Portability Plan.’’16

One of the benefits of the QTIP Portability Plan is
that it allows the application of the general basis ad-
justment rule at the time of SS’s death.17 Upon SS’s
death, the value of any QTIP for which a federal es-
tate or gift tax QTIP election was made will be in-
cluded in SS’s gross estate.18 Pursuant to
§1014(b)(10), the QTIP will be considered to have
been acquired from the decedent (i.e., SS) so that it is
subject to the general basis adjustment rule.19

In weighing the benefits and risks of the BPT/BAM
Approach versus the QTIP Portability Plan, consider
that the application of the general basis adjustment
rule for the QTIP Trust is assured. Of course, the ba-
sis adjustment will be of no actual benefit unless there
is appreciated property in the QTIP Trust upon SS’s
death.

In our Second Marriage Example, assuming that
there are no bequests or property passing at DS’s
death to persons other than SS, and if the QTIP elec-
tion and portability election are made upon DS’s
death, all of DS’s available AEA at his/her death will
be transferred to SS as DSUE. The goal is that all of
the couple’s aggregate property will be included in
SS’s gross estate, including the QTIP Trust, and all
such property will be subject to the general basis ad-
justment rule upon SS’s death. If SS’s gross estate is
not in excess of SS’s AEA, which, by definition, in-
cludes DSUE from DS, then there is no federal estate
tax liability.

Risks Associated with the QTIP
Portability Plan

The QTIP Portability Plan is not without its risks.
One risk is that SS may divert the tax benefit

gained through portability to someone other than the

14 It appears that, to accomplish the basis adjustment mecha-
nism goal, the design of the BAM Mechanism #4 could be struc-
tured to grant the surviving spouse a SPOA that could be exer-
cised to create in a possible appointee a presently exercisable
GPOA. Horn, ‘‘Memorandum, Perpetuities and Power-of-
Appointment Issues: The Delaware Tax Trap,’’ Address at ACTEC
2013 Fall Meeting, Estate & Gift Committee, Fort Worth, Texas
(Oct. 2013). Under this structure, the second power is a GPOA
and as such it would trigger the Trap by creating a taxable power
in the object of power, and this structure should not be caught by
the prophylactic statutes or the repeal of the RAP.

15 §2652(a)(3).
16 As of the date of this article, the Department of Treasury had

yet to issue guidance as to 2013–2014 Priority Guidance Plan,
Gifts, Estates and Trusts Item #5, i.e., as to whether a portability
election is permissible notwithstanding the position adopted by
the Service in Rev. Proc. 2001-38, 2001-24 I.R.B. 1335 (the ‘‘Rev.
Proc.’’). In summary, the Rev. Proc. announced that the Service
would disregard a QTIP election where one was not necessary to
lower the tax liability in the particular estate, i.e., where the dece-
dent’s applicable exclusion amount exceeded the amount of his/

her taxable estate. At the time of issuance of the Rev. Proc., the
prevailing belief was that a decedent’s estate would always wish
to utilize the decedent’s applicable exclusion amount. However,
since the adoption of portability, this may no longer be true. Guid-
ance has been requested from the Service authorizing portability
as an exception to the Rev. Proc.; it is anticipated that such guid-
ance will eventually be granted. For further reading, see ‘‘Com-
ments on Rev. Proc. 2001-38 in Context of Portability Planning,’’
as submitted on June 11, 2013 to the Service by the American Bar
Association Section of Real Property, Trust & Estate Law, the
principal draftspersons and contacts of which were Richard S.
Franklin and Lester B. Law. See http://apps.americanbar.org/
webupload/commupload/RP509000/newsletterpubs/
2013_09_27_portability_section_301_9100_2_3.pdf.

17 A basis adjustment results because the assets are included in
the surviving spouse’s estate. If the asset values are greater than
their basis before death, there is a step-up and, if the asset values
are less than their basis, there is a step-down. We generally think
of a ‘‘basis step-up’’ at death, but a step-down is possible too.

18 §2044.
19 §1014(b); Reg. §1.1014-2(a)(1).
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remainder beneficiaries of the QTIP Trust (i.e., other
than DS’s descendants). Remember, in terms of a tax
credit, DSUE is worth over $2 million, so it is worth
protecting. To understand this risk, an understanding
of how estate taxes are apportioned is required.

Pursuant to §2207A, SS’s estate is entitled to re-
cover the additional estate tax caused by inclusion of
QTIP in his/her gross estate.20 The recovery under
§2207A is based on the marginal tax rate, meaning
that the calculation is based on the difference in estate
taxes between the surviving spouse’s estate with and
without the inclusion of the QTIP.

Example 6: Upon DS’s death, the QTIP Por-
tability Plan is implemented, with the Result-
ing Trust qualified as a QTIP Trust and SS
receives DS’s DSUE of $5 million. Two
years after DS’s death, SS marries new
spouse (NS) who has a net worth of $100
million. Over the next three years, NS par-
takes in a gifting program in which SS
agrees to split the gifts, so that ultimately,
SS’s deemed gifts consume all of his/her
DSUE as part of NS’s gifting program. Upon
SS’s death, SS’s individual assets are valued
at $5 million and the QTIP Trust is valued at
$5 million. SS provides in his/her will that
federal estate taxes are apportioned under
§2207A.

Had SS not split gifts with NS, no federal estate
taxes would have been owed upon SS’s death because
SS’s total gross estate of $10 million would have
equaled his/her AEA of $10 million. However, be-
cause $5 million of DSUE was used as part of NS’s
gifting program through gift-splitting, SS’s available
AEA is only $5 million. Under the §2207A calcula-
tion, SS’s federal estate tax with the inclusion of the
QTIP Trust is $2 million, but the federal estate tax
without the inclusion of the QTIP Trust is $0. This
means that all $2 million of estate taxes assessed upon
SS’s death are charged and recovered from the QTIP
Trust, and ultimately, DS’s descendants suffer the det-
riment of the includibility in SS’s gross estate without
receiving any of the tax benefit of the DSUE.

As illustrated above, in a worst case scenario, if the
spouses are residents of a state with no state death tax,
the federal estate tax charged against the QTIP Trust
can equal 40% of the value of the QTIP Trust, result-
ing in receipt by DS’s descendants of only 60% of the
value of the QTIP Trust. Any untaxed appreciation
would be depleted by the excess of the 40% estate tax
rate over the capital gains rate since the QTIP Trust
would be subject to the general basis adjustment rule
and income taxes on the appreciation would be

avoided. If a state death tax were applicable, the rate
of taxation may be as high as 49.6% and the remain-
der may be reduced to 50.4%.21

A second risk is that, upon marrying NS, NS will
die before SS and not leave SS any DSUE. Pursuant
to the so-called ‘‘last deceased spouse rule,’’22 all un-
used DSUE from DS would disappear upon NS’s
death. With the Second Marriage Example, if SS mar-
ries NS, NS predeceases SS and NS’s estate does not
port any DSUE to SS, SS’s AEA is reduced from $10
million to $5 million. As a result, if, upon SS’s death,
SS’s individual assets are valued at $5 million and the
QTIP Trust is valued at $5 million, the result is the
same as in Example 6, above, i.e., the QTIP Trust
bears the full burden of the $2 million estate tax li-
ability assessed upon SS’s death. One point to high-
light in this scenario is that we emphasize ‘‘unused
DSUE,’’ for if SS uses any or all of DS’s DSUE prior
to NS’s death, such used DSUE becomes a permanent
part of SS’s AEA.

Avoiding Loss Through a Post-Nuptial
Agreement

In implementing the QTIP Portability Plan, the
couple should consider how likely it will be that the
survivor of them could, intentionally or unintention-
ally, divert DSUE away from the QTIP Trust. As il-
lustrated above, SS could marry a wealthy individual
and then opt to gift-split, he/she could win the lottery
or he/she could receive a large inheritance from some
long-lost relative — all of these possibilities could be
considered by the couple. The likelihood of these fac-
tors, plus the respective ages of the spouses, will ulti-
mately guide them to determine whether protective
measures are necessary to preserve the objectives of
the QTIP Portability Plan. If they are both 80 years
old, for example, they may be willing to run the risk.

To address both such risks, consider whether a
simple post-nuptial agreement could be implemented

20 §2207A(a)(1).

21 With respect to QTIP, absent a specific provision contained
in the governing instrument, many states apportion taxes in a
manner similar to §2207A, i.e., the marginal calculation. See, e.g.,
N.Y. Est. Powers & Trusts Law §2-1.8(d-1)(1)(A); Md. Code
Ann., Tax-Gen. §7-308(b)(2)(i); Mass. Gen. Laws ch. 190B, §3-
916(j).

22 The term ‘‘last deceased spouse’’ means ‘‘the most recently
deceased individual who, at that individual’s death after Dec. 31,
2010, was married to the surviving spouse.’’ Reg. §20.2010-
1T(d)(5). Remarriage alone does not change the last deceased
spouse. Moreover, if a surviving spouse remarries and then di-
vorces the new spouse, the status of the prior deceased spouse is
not changed. Reg. §20.2010-3T(a)(3). To lose DSUE, it takes a
remarriage and the subsequent death of the new spouse, which
changes the ‘‘last deceased spouse’’ to the new spouse. If this hap-
pens, DSUE of the new spouse (now deceased) replaces DSUE of
the first deceased spouse.
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where each spouse agrees that if he or she is the sur-
viving spouse, his/her individual assets will pay the
estate taxes assessed against the QTIP Trust to the ex-
tent of the lesser of (i) DSUE transferred to him/her,
or (ii) the value of the QTIP Trust for federal estate
tax purposes on his/her death (the ‘‘DSUE Recovery
Provision’’). This type of agreement would ensure
that DS’s family receives the economic benefit of
DSUE to the extent of the value of the QTIP Trust.

Example 7: Same facts as Example 6, under
which the use of DS’s DSUE by SS in gift-
splitting with NS causes $2 million in fed-
eral estate taxes to be assessed upon SS’s
death. Prior to DS’s death, DS and SS had
entered into a Post-Nuptial Agreement that
contained a DSUE Recovery Provision.

Without the DSUE Recovery Provision, the entire
$2 million in federal estate taxes would be assessed
and recovered from the QTIP Trust, while SS’s indi-
vidual assets would not be liable for the payment of
any federal estate taxes. As a result of DSUE Recov-
ery Provision, the $2 million in federal estate taxes
would instead be assessed against SS’s individual as-
sets. Thus, SS’s descendants would bear the burden of
SS’s use of the DSUE for the benefit of NS, which is
the fair result since SS chose to gift-split with NS,
which effectively deprived his/her descendants — and
not DS’s descendants — of property through the use
of his/her AEA.

Example 8: Same facts as Example 7, except
that the value of the QTIP Trust upon SS’s
death is $3 million. The inclusion amount in
SS’s gross estate is less than DS’s DSUE
amount; therefore, the shifting of federal
estate taxes away from the QTIP Trust is
limited to the transfer tax on its value of $3
million. Again, based on these facts, SS’s
estate would have a federal estate tax liabil-
ity of $1.2 million (the federal estate tax on
$8 million after applying an AEA of $5 mil-
lion), all of which would be paid by SS’s
individual assets.

Example 9: Same facts as Example 7, except
that the value of the QTIP Trust upon SS’s
death is $12 million. Under this variation, a
substantial increase in value of the QTIP
Trust generates a significant federal estate
tax liability. To shift all of this to SS’s de-
scendants is seemingly unfair, so, for this
reason, the basis for the recovery is limited
to DS’s DSUE amount of $5 million. As a
result, on a gross estate of $17 million with
$5 million of AEA, SS’s federal estate tax
liability is $4.8 million. Because the federal
estate tax on DSUE amount would be $2

million, this amount is to be paid from SS’s
individual assets. The remaining $2.8 million
is recoverable by SS’s estate from the QTIP
Trust.

In agreeing to utilize a DSUE Recovery Provision,
each spouse would be making the same promise, so
perhaps this type of post-nuptial agreement would be
implemented quickly and painlessly. However, sepa-
rate counsel for each spouse is suggested so that each
spouse is apprised of any and all potentially sacrificed
rights and property.23

REMARRIAGE AND THE §2519
TECHNICAL TERMINATION
APPROACH

Suppose that after DS’s death, SS meets someone
and desires to remarry, whereupon the application of
the last deceased spouse rule becomes a possibility.
DS and SS did not enter into a post-nuptial agree-
ment, but SS wishes to respect the QTIP Portability
Plan and all of its benefits. SS could take action to
protect against the new spouse predeceasing him/her
and losing DS’s DSUE — i.e., protect against the ap-
plication of the last deceased spouse rule — by imple-
menting a strategy referred to as the ‘‘§2519 Techni-
cal Termination Approach.’’

The Approach and Its Effects
The focus of the §2519 Technical Termination Ap-

proach is §2519, which provides that upon the trans-
fer or release of any part of QTIP, transfer taxes are
assessed as if the entire QTIP, other than the income
interest, had been transferred. The idea is that prior to
the new marriage,24 SS could release a 1% interest in
the QTIP Trust (the ‘‘Release’’) to intentionally trig-
ger the application of §2519. The Release would have
the following consequences:

23 While the promises may be reciprocal, that does not mean
they are equal in value. For example, the relative ages would re-
sult in different economic values to obligations. The promise of
the younger spouse is more likely to be applicable than the prom-
ise of the older spouse. For a further study of nuptial agreements
in the context of estate planning, see Karibjanian, ‘‘A Prenuptial
Agreement Primer for the Estate Planning Attorney,’’ 2013 Mid-
year Meeting of the American Bar Association Section of Taxa-
tion, Fiduciary Income Tax Committee, Orlando, Florida (Jan. 26,
2013). See http://www.americanbar.org/content/dam/aba/events/
taxation/taxiq_13mid_fit_whatestate_karibjanian_paper.
authcheckdam.pdf.

24 The idea will achieve the intended result if the release or gift
occurs any time prior to the time of the new spouse’s death. Since
it may not be possible to predict death, the release or gift should
occur prior to the remarriage to be cautious.
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1. Pursuant to §2511,25 the Release triggers a tax-
able gift of 1% of the life interest in the QTIP
Trust.

2. Pursuant to §2519, the Release also triggers a
transfer of the entire discounted value of the re-
mainder interest in the QTIP Trust. Further, if
§2702 is applicable to the transfer, 100% of the
QTIP Trust is treated as a deemed gift.26 Even if
§2702 does not apply, the value of the life inter-
est will be reduced as SS ages, so the §2519
deemed gift of the remainder interest will still be
a deemed transfer of the majority of the value of
the QTIP Trust. By design, these gifts will use the
DSUE received from DS.27

3. Even with the deemed transfer under §2519, SS
still has retained 99% of his/her actual life inter-
est in the QTIP Trust (the ‘‘Retained Interest’’),
so, despite the transfer tax consequences, there is
only a nominal change in SS’s economic position.

4. The Retained Interest will then be included in
SS’s gross estate under §2036 and not §2044. This
is because, having made a deemed disposition as
to this part of the QTIP Trust under §2519, SS has
still retained an income interest for life, for which
gross estate inclusion falls within §2036.28 The
important takeaway is that, even after the taxable
gift that uses DSUE, the QTIP Trust will still be

included in SS’s gross estate.29 That means the
general basis adjustment rule will be applicable
for the assets held in the QTIP Trust, which is
consistent with the portability planning approach
that is desired.

5. Pursuant to Reg. §20.2010-3T(b), SS’s estate will
add DSUE used in the gift transfers to SS’s AEA
even if SS remarries and the new spouse prede-
ceases! Once DSUE is used in a gift transfer, it
becomes part of SS’s AEA and cannot thereafter
be lost (i.e., it is not subject to recapture). All that
is required under this special rule is that DSUE be
applied to one or more taxable gifts.30 This is the
goal of the §2519 Technical Termination Ap-
proach.

6. What about the GST tax? The transferor for GST
tax purposes does not change as to the Retained
Interest and the reverse QTIP election made upon
DS’s death is preserved. Reg. §26.2652-1(a)(3)
provides: ‘‘Solely for purposes of chapter 13, if a
transferor of qualified terminable interest property
(QTIP) elects under §26.2652-2(a) to treat the
property as if the QTIP election had not been
made (reverse QTIP election), the identity of the
transferor of the property is determined without
regard to the application of sections 2044, 2207A,
and 2519.’’31 As for the 1% interest subject to the
Release, SS becomes the transferor, but this has

25 See Reg. §25.2519-1(a) (‘‘A transfer of all or a portion of the
income interest of the spouse is a transfer by the spouse under sec-
tion 2511.’’).

26 See Reg. §25.2519-1(g) Exs. 3, 4 (examples explain the ap-
plication of §2702 in the context of a §2519 disposition).

27 Reg. §25.2505-2T(b) provides that when a surviving spouse
makes a taxable gift such spouse first uses DSUE of the person
who was the ‘‘last deceased spouse’’ at the time of the gift, before
the surviving spouse has to use his or her own BEA.

28 Reg. §20.2044-1(e) Ex. 5, explains this result:
Under D’s will, assets valued at $800,000 in D’s gross
estate (net of debts, expenses and other charges, in-
cluding death taxes, payable from the property) passed
in trust with all the income payable to S, for S’s life.
The will provides that the trust principal is to be dis-
tributed to D’s children upon S’s death. D’s executor
elected under section 2056(b)(7) to treat the entire trust
property as qualified terminable interest property and
claimed a marital deduction of $800,000. During the
term of the trust, S transfers to C the right to 40 per-
cent of the income from the trust for S’s life. Because
S is treated as transferring the entire remainder interest
in the trust corpus under section 2519 (as well as 40
percent of the income interest under section 2511), no
part of the trust is includible in S’s gross estate under
section 2044. However, if S retains until death an in-
come interest in 60 percent of the trust corpus (which
corpus is treated pursuant to section 2519 as having
been transferred by S for both gift and estate tax pur-
poses), 60 percent of the property will be includible in
S’s gross estate under section 2036(a) and a corre-

sponding adjustment is made in S’s adjusted taxable
gifts.

29 Since the inclusion upon SS’s death will be under §2036, not
§2044 after the release, consider the language of the QTIP Trust’s
tax clause — i.e., you might want the rate of contribution to be
proportionate as applicable under §2207 applicable to a §2036 in-
clusion rather than off the top as applicable under §2207A to a
§2044 inclusion.

30 Importantly, the rule of Reg. §20.2010-3T(b) only requires
DSUE be used on a gift tax return in accordance with Reg.
§25.2505-2T(b) and §25.2505-2T(c) . It does not require that the
gift representing DSUE use be included in the adjusted taxable
gifts upon SS’s death. This is key, because with the §2036 inclu-
sion, the last sentence of §2001(b) removes the §2519 deemed
transfer from adjusted taxable gifts. The last sentence of §2001(b)
provides: ‘‘For purposes of paragraph (1)(B), the term ‘adjusted
taxable gifts’ means the total amount of the taxable gifts (within
the meaning of section 2503) made by the decedent after Decem-
ber 31, 1976, other than gifts which are includible in the gross es-
tate of the decedent.’’ (Emphasis added.) See also Reg. §25.2519-
1(g) Exs. 3, 4 (examples explain the adjustment to adjusted tax-
able gifts in the context of a §2519 disposition that results in
§2036 inclusion).

31 A careful analysis of the regulations concludes that, for GST
tax purposes, Reg. §25.2519-1(a) must be applied together with
Reg. §26.2652-1(a)(3). Reg. §25.2519-1(a) provides that ‘‘the do-
nee spouse . . . is treated for purposes of section 2036 as having
transferred the entire trust corpus, including that portion of the
trust corpus from which the retained income interest is payable.’’
Ordinarily, the application of §2036 would shift the transferor for
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no effect on the status of the transferor of the Re-
tained Interest.

Caution — Results May Vary; Use as
Directed

The §2519 Technical Termination Approach does
not always ensure that all of DS’s DSUE is used be-
cause (a) the QTIP Trust might be worth less than the
remaining DSUE, such as in our Second Marriage Ex-
ample, and (b) if §2702 does not apply, the possibil-
ity that DSUE used would just relate to the discounted
value of the remainder interest and the 1% life inter-
est that is released. In these situations, the goal is to
at least reduce the risk of losing DSUE, even if all of
it is not used.

In addition, there is no guarantee that the QTIP
Trust will pass upon SS’s death without the assess-
ment of federal estate taxes. After all, the underlying
assets might have appreciated by the time of SS’s
death over their value upon the §2519 release.

Moreover, while DSUE used on SS’s federal gift
tax return is thereafter always part of SS’s AEA, it
does not mean that the tax benefit of the DSUE will
be used on the QTIP Trust upon inclusion in SS’s
gross estate under §2036. That is a separate tax appor-
tionment matter. The fact that DSUE is available and
not lost, however, will help provide the foundation to-
ward that result. The type of post-nuptial agreement
mentioned above would perhaps ensure the desired re-
sult. If the post-nuptial agreement is implemented, the
§2519 Technical Termination Approach also protects
SS’s family by ensuring that DSUE is not lost to a re-
marriage. This is an obvious concern for SS’s family
if SS’s estate is contractually responsible for the trans-
fer tax liability on the QTIP Trust.

Do Spendthrift Provisions Negate the
Approach? No

While the §2519 Technical Termination Approach
finds support through an analysis of the transfer tax
laws, state law — and, more particularly, the actual
trust provisions — must also be reviewed for poten-
tial pitfalls. For example, most QTIP Trusts include a
spendthrift clause, designed to prevent ill-advised
transfers or creditor attachments of trust interests. A

release (as distinguished from an assignment or trans-
fer) of a spouse’s interests in a QTIP Trust (or severed
QTIP Trust) should not be in violation of a typical
spendthrift clause. The commentary under §58 of the
Restatement (Third) of Trusts indicates this result:

Comment c. What acts are precluded ‘‘trans-
fers’’? A spendthrift restraint prevents the
transfer of a trust beneficiary’s interest to
another, whether the attempted assignment is
by gift, sale, or exchange, or as security for
a new or existing debt. On other effects of
an attempted transfer, however, see Com-
ment d.

A designated beneficiary of a spend-
thrift trust is not required to accept or retain
an interest prescribed by the terms of the
trust. Thus, an intended beneficiary may re-
ject a beneficial interest or power of appoint-
ment by a proper disclaimer. Even the re-
lease of an interest in a spendthrift trust,
including by purported disclaimer following
expressed or implied acceptance, is permis-
sible and serves to terminate the beneficia-
ry’s interest even though the release is
treated for other purposes as a transfer. On
the other hand, a purported disclaimer by
which the beneficiary attempts to direct who
is to receive the interest is a precluded trans-
fer and will not be given effect because of
the spendthrift restraint.32

The commentary to §502, Spendthrift Provision, of
the Uniform Trust Code also refers to this Restate-
ment provision relating to releases not being affected
by a spendthrift clause.33 This seems reasonable as
one should be able to simply walk away from an in-
terest (as opposed to assigning it to someone else or
selling it).

In order to remove any doubt as to the permissibil-
ity of a release with respect to a QTIP Trust, drafts-
persons should consider adding a specific provision to
the spendthrift clause permitting a release as distinct
from an assignment. For example: ‘‘For purposes of

GST tax purposes to the individual in whose gross estate inclu-
sion under §2036 occurred. However, Reg. §26.2652-1(a)(3) pro-
vides that transferor status is determined without regard to the ef-
fects of §2519. Thus, because gross estate inclusion under §2036
is dictated by §2519, such inclusion is disregarded for GST tax
purposes because Reg. §26.2652-1(a)(3) states to disregard the ef-
fects of §2519. See also Harrington, Plaine & Zaritsky,
Generation-Skipping Transfer Tax ¶2.02[3] (2d ed. 2001, with up-
dates through May 2014).

32 Restatement (Third) of Trusts §58 (2003) (emphasis added).
33 See Uniform Trust Code §502, comment (2010 amend-

ments):
A disclaimer, because it is a refusal to accept owner-
ship of an interest and not a transfer of an interest al-
ready owned, is not affected by the presence or ab-
sence of a spendthrift provision. Most disclaimer stat-
utes expressly provide that the validity of a disclaimer
is not affected by a spendthrift protection. See, e.g.,
Uniform Probate Code §2-801(a). Releases and exer-
cises of powers of appointment are also not affected
because they are not transfers of property. See Restate-
ment (Third) of Trusts §58 cmt. c (Tentative Draft No.
2, approved 1999).
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this Section, a release of an interest in a trust hereun-
der, without any attempt to direct who is to receive the
interest, shall not be considered a form of prohibited
alienation pursuant to the above.’’

Timing
The timing of the implementation of the §2519

Technical Termination Approach does not have to oc-
cur upon a pending remarriage. The approach can be
implemented at any time after DS’s death. SS could
even implement the approach upon the funding of the
QTIP Trust, which would alleviate any future concern
regarding the release or even SS’s capacity to effect
the release. What cannot occur, though, is a previous
agreement or acknowledgment that requires SS to un-
dertake the approach.

CONCLUSION
Like many new ‘‘flavors of the month,’’ once time

has passed and more objectivity enters into the equa-

tion, what made the ‘‘flavor of the month’’ so special
turns out not to be so ‘‘special.’’ Once portability be-
came part of the permanent law,34 many quickly dis-
missed it as an effective planning tool, especially in a
second spouse scenario where the combined value of
the estates is not anticipated to exceed both spouses’
combined AEAs. Instead, the ‘‘buzz’’ moved toward
trendier BPT/BAM techniques, as a way to ‘‘have
your cake and eat it, too.’’ However, when carefully
dissected, and by applying a critical analysis of vari-
ous transfer tax provisions, perhaps the original con-
cept — portability — is ultimately the most effective
tool.

34 Shocking as it may be, there are many new trusts and estates
attorneys who have never practiced in an estate planning world
without portability.
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