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Consistent Basis Rules for Estate and
Persons Acquiring Property From Decedent

Howard M. Zaritsky, Esquire
Rapidan, Virginia

I. Background

A. Generally

The Surface Transportation and Veterans Health Care Choice Improvement Act 
of 2015, Public Law 114-41, 129 Stat. 443 (the “Surface Transportation Act”) 
adopted new rules to improve the consistency between the adjusted basis of a 
recipient of property acquired from a decedent and the estate tax values of that 
property.  

B. History

The Administration has included in its budget proposals for fiscal years 2009 –
2016 a suggestion that taxpayers who receive property from a decedent must use 
the relevant estate tax value as their basis, even if they disagree with the estate tax 
value selected by the estate.  Under the Administration’s proposals, a taxpayer 
who received property from a decedent under conditions in which the basis is 
determined under Section 1014, would be required to use as his or her basis the 
value as reported for estate tax purposes (subject to later adjustments).  A 
taxpayer who receives property by gift would be required to use as his or her basis 
the donor=s basis determined under Section 1015, and as reported for gift tax 
purposes (subject to later adjustments).  A reporting requirement would be 
imposed on the executor of the decedent=s estate and on the donor of a lifetime 
gift to provide the necessary information to both the recipient and the IRS.  

C. Enactment

The Surface Transportation Act added new Sections 1014(f), 6035, 6662(b)(8), 
6662(k), 6724(d)(1)(D), and 6724(d)(2)(II), create and provide for enforcement of 
two distinct sets of rules.

1. Section 6035 

a) Generally

New Section 6035 requires the executor of a decedent’s estate that 
is required to file a Federal estate tax return must also file a 
valuation statement (Form 8971) with the IRS and with each 
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person acquiring any interest in property included in the decedent’s 
gross estate (Schedule A).

b) Statutory Requirements for Form 8971 and Schedule A

(1) Contents

The Code states that the statement must identify the value 
reported on the decedent’s estate tax return for each 
property interest and whatever other information the 
Secretary prescribes.  IRC § 6035(a)(1).  A similar 
valuation statement must be filed by a person other than an 
executor who holds a legal or beneficial interest in property 
that is included in a decedent’s gross estate, as to which the 
executor lacks sufficient information to prepare a complete 
return, and who is notified by the IRS that he or she is 
obligated to file an additional estate tax return.  See IRC
§§ 6018(b), 6035(a)(2).

(2) Filing Date

These valuation statements must be filed at such time as the 
Secretary prescribes, but not later than the earlier of : (a) 
the date 30 days after the date on which the estate tax return 
was required to be filed (including extensions, if any); and 
(b) the date 30 days after the estate tax return was actually 
filed.  IRC § 6035(a)(3)(A).  Thus, an executor who files an 
estate tax return early must also file the valuation 
statements early; an executor who files an estate tax return 
late must still file the valuation statements within 30 days 
of the date the estate tax return should have been filed.

(3) Supplemental Statements

A supplemental statement reporting any later adjustment in 
the value of the property or any other information on these 
statements, must be filed not later to the date 30 days after 
the adjustment.  IRC § 6035(a)(3)(B).

(4) Regulatory Authority

The Secretary is given broad authority to prescribe such 
regulations as necessary to carry out these valuation 
reporting requirements, including adopting rules relating to 
the application of the valuation reporting requirements to 
property with regard to which no estate tax return is 
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required to be filed, and situations in which the surviving 
joint tenant or other recipient may have better information 
than the executor regarding the basis or fair market value of 
the property. IRC § 6035(b).

c) Penalties

The valuation statement that must be filed with the IRS is an 
“information return” for penalty purposes, and the valuation 
statement that must be filed with the beneficiaries or other persons 
receiving property from a decedent is a “payee statement” for 
penalty purposes.  IRC §§ 6724(d)(1)(D) and 6724(d)(2)(II).  The 
penalty for failing to file a complete and timely valuation statement 
with either the IRS or a beneficiary is $250 ($100 for returns or 
statements required before 2016), with a $3 million maximum 
penalty for all failures during the same calendar year ($1,500,000 
for statements required before 2016).  If the failure to furnish the 
required statement is due to intentional disregard, the penalty is 
$500 ($250 for statements required before 2016) or if greater, 10 
percent of the aggregate amount of the items required to be 
reported correctly.  IRC §§ 6721(e) and 6722(e).

d) Effective Date

The reporting requirements apply with respect to property with 
respect to which an estate tax return is filed after July 31, 2015 (the 
date of the enactment).

2. Section 1014(f)

a) Generally

The Surface Transportation Act adds Section 1014(f), which states 
that the income tax basis of any property received from a decedent 
to which the basis adjustment rules of Section 1014(a) apply, 
cannot exceed the value of the property for estate tax purposes or, 
if an estate provides a statement to beneficiaries under new Section 
6035(a), the value reflected in that statement.  IRC § 1014(f)(1).

b) Background  

(1) Basis Under Section 1014(a)

The income tax basis of property received from a decedent 
is most often determined under Section 1014(a), which 
creates a basis equal to the fair market value of the property 
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at the date of the decedent's death or, if properly elected, 
the alternate valuation date.  

(2) Presumptive Value

The value reported on a Federal estate tax return is 
presumed to be correct for purposes of determining the 
recipient’s basis, but the beneficiary has always been able 
to establish a different date-of-death (or alternate valuation 
date) value for the property by his or her own analysis and 
evidence.  See Reg. § 1.1014-3(a) (for purposes of Section 
1014, “the value of property as of the date of the decedent's 
death as appraised for the purpose of the Federal estate tax 
or the alternate value as appraised for such purpose, 
whichever is applicable, shall be deemed to be its fair 
market value”); Rev. Rul. 54-97, 1954-1 C.B. 113 (“the 
value of the property as determined for the purpose of the 
Federal estate tax shall be deemed to be its fair market 
value at the time of acquisition.  Except where the taxpayer 
is estopped by his previous actions or statements, such 
value is not conclusive but is a presumptive value which 
may be rebutted by clear and convincing evidence”); TAM 
199933001. See also Hawkinson v. Comm’r, T.C. Memo. 
1972-32 (upholding the validity of Reg. § 1.1014-3(a), but 
characterizing it as establishing only an evidentiary 
presumption).  

(3) Duty of Consistency

Courts have imposed a duty of consistency where the 
executor and the beneficiary are the same person or in 
privity.  See Estate of Letts v. Comm’r, 109 T.C. 290 
(1997) (wife's estate estopped from asserting that trust did 
not qualify for QTIP treatment); LeFever v. Comm’r, 100 
F.3d 778 (10th Cir. 1996) (taxpayer was the executor of the 
decedent's estate); Cluck v. Comm’r, 105 T.C. 324 (1995) 
(estoppel applied because the taxpayer's spouse was 
executor and the spouses had filed joint tax returns for the 
years at issue); Beltzer v. United States, 495 F.2d 211 (8th 
Cir. 1974) (taxpayer was co-executor of the decedent's 
estate); Hess v. United States, 537 F.2d 457 (Ct. Cl. 1976), 
cert. denied, 430 U.S. 931 (1977) (testamentary trust whose 
trustees were executors of the estate).  Courts have not 
estopped beneficiaries from arguing a different value than 
that reported on the estate tax return where such a close 
relationship did not exist.  Ford v. United States, 270 F.2d 
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17 (Ct. Cl. 1960) (decedent's minor beneficiaries residing 
outside of the United States were not estopped from 
arguing a different value because they were not fiduciaries 
of the decedent's estate and had no knowledge of the 
decedent's estate tax return); Shook v. United States, 713 
F.2d 662 (11th Cir. 1983) (estoppel not extended to an 
estate beneficiary for merely indicating approval of the 
executor's handling of the estate over which the executor 
had total control and the beneficiary none).

c) Scope of New Statutory Rule

Section 1014(f) applies only to property whose inclusion in the 
decedent’s estate “increased the liability for the “[estate tax] 
(reduced by credits allowable against such tax) on such estate.”  
IRC § 1014(f)(2).  The consistent basis rule will not, therefore, 
apply to estates that are not themselves taxable (after application of 
the available credits), or to property the transfer of which qualifies 
for the estate tax marital or charitable deduction.  This appears to 
be reflect the fact that the IRS is placed in an especially difficult 
position when an estate reduces its estate taxes by using a lower 
value for an asset, and the recipient of that asset then reduces 
income taxes by using a higher value.  The consistent basis rules 
will apply only where such a whipsaw could occur. 

d) Basis Determination under New Rule

For purposes of determining the basis of property for this purpose, 
the basis of property is determined for estate tax purposes if: (i) the 
value of the property is shown on an estate tax return and not 
contested by the Secretary before the expiration of the time for 
assessing a deficiency; (ii) the value of property is not shown on an 
estate tax return, but is specified by the Secretary and not timely 
contested by the executor of the estate; or (iii) the value is 
determined by a court or pursuant to a settlement agreement with 
the Secretary.  IRC § 1014(f)(3).  

e) Broad Regulatory Authority

The Treasury Secretary is given broad authority to issue 
regulations providing exceptions to the application of the 
consistent basis rule.  IRC § 1014(f)(4).  This broad authority will 
make it difficult for taxpayers to challenge any reasonable 
approach taken by the Treasury in forthcoming regulations.
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f) Penalties

Section 6662(b)(7) imposes a penalty on a taxpayer who reports a 
basis that exceeds the basis determined under Section 1014(f).  The 
penalty under Section 6662 is equal to 20 percent of the portion of 
the underpayment attributable to the inconsistent basis reporting.  
See IRC § 6662(a).

g) Effective Date

The consistent reporting requirement applies with respect to 
property with respect to which an estate tax return is filed after 
July 31, 2015.

3. Revenue Estimate

The Joint Committee on Taxation estimated that this change in the law 
will raise $1.542 billion between 2015 and 2025.  This is not an 
insignificant amount of money, but it will be raised at the expense of all 
estates that are above the applicable exclusion amount, and the reporting 
requirements, in particular, are likely to prove relatively time-consuming 
and, therefore, expensive for many executors and the estates they serve.

II. Delayed Filing Date

The Treasury has twice delayed the filing date of the first Form 8971.

A. Notice 2015-57, 2015-36  I.R.B. 294 (Sept. 8, 2015)

Not long after enactment of the Surface Transportation Act, the IRS provided that, 
despite the legislative requirement that executors and certain other persons to file 
a notice of the valuation of certain assets with beneficiaries and the IRS within 
30-day after the estate tax return due date, effective July 31, 2015, the first such 
returns need not be filed until February 29, 2016.  

1. Authority

The IRS noted that Section 6081(a) allows it to grant a reasonable 
extension of time for filing any return, declaration, statement, or other 
document, though except in the case of taxpayers who are abroad, no such 
extension shall be for more than 6 months.  This IRS stated that this delay 
was needed to allow the Treasury Department and IRS to issue guidance 
implementing the reporting requirements of Section 6035.  
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2. Cautionary Suggestion

The IRS also stated that executors and other persons required to file or 
furnish a statement under Section 6035(a)(1) or (a)(2) should not do so 
until the issuance of forms or further guidance by the Treasury 
Department and the IRS addressing the requirements of Section 6035, 
which the IRS and the Treasury expect to issue.

B. Notice 2016-19, 2016-9 I.R.B. 362 (Feb. 29, 2016)

When guidance was not forthcoming promptly, the IRS again extended the filing 
date until March 31, 2016, for the first returns under Section 6035.  The IRS again 
repeated its cautionary suggestion that persons should not attempt to file these 
forms until after the IRS has issued guidance. 

C. Notice 2016-27, 2016-15 I.R.B. 576 (April 11, 2016)

The IRS again extended the filing date until June 30, 2016, for the first returns 
under Section 6035.  The IRS noted that it had received numerous comments that
executors and other persons “have not had sufficient time to adopt the systemic 
changes that would enable the filing of an accurate and complete Form 8971 and
Schedule A.”  Sources at the Treasury have stated that the final regulations will 
not be issued by June 30, 2016, however, so practitioners must comply with the 
rules based on their reading of the proposed regulations.

D. Temp. Regs. § 1.6035-2T (March 4, 2016)

Temporary regulations issued on March 4, 2015, reiterate that executors or other 
persons required to file or furnish a Form 8971 or Schedule A before March 31, 
2016, need not do so until March 31, 2016.  

III. Section 6035 – IRS Guidance (Proposed Regulations)

A. Generally

The proposed regulations confirm that Form 8971, “Information Regarding 
Beneficiaries Acquiring Property from a Decedent,” including a Schedule A 
(Statement) for each person who has received or will receive property from the 
estate or by reason of the decedent's death, is the information return to which 
Section 6035 refers.
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B. Who Must File

1. Generally

The proposed regulations confirm what the instructions state, that an 
executor who is required to file a Federal estate tax return also must file 
Form 8971 to report the final estate tax value of certain property, the 
recipient of that property, and other information prescribed by that form 
and instructions. The executor also is required to furnish a Statement to 
each beneficiary who has acquired (or will acquire) property from the 
decedent or by reason of the death of the decedent to report the property 
the beneficiary has acquired (or will acquire) and the final value of that 
property. Prop. Reg. § 1.6035-1(a)(1).

2. Surviving Joint Tenants or Other Recipients

The preamble to the proposed regulations states that Section 6018(b) 
already requires that an executor who cannot make a complete return as to 
any part of the gross estate, must include on the return a description of that 
part of the gross estate and the name of every person holding a legal or 
beneficial interest in it.  See Reg. § 20.6018-2.  Upon notice from the IRS, 
any such person, such as a surviving joint tenant or other recipient who 
has better information than the executor regarding the basis or fair market 
value of the property received from a decedent, must make an estate tax 
return.  Likewise, Section 6035 requires that a Form 8971 and Schedule A 
be filed by any person required to file an estate tax return under Section 
6018(b), so these rules extend to joint tenants and other recipients in such 
cases.

3. “Executor” Defined

a) Generally

The proposed regulations adopt the estate tax definition of 
“executor” contained in Section 2203, and expand it to include a 
person required to file a return under Section 6018(b).  This rule 
applies for both reporting requirements under Section 6035 and the 
consistent basis requirement under Section 1014(f), discussed 
below.  See Prop. Reg. § 1.1014-10(d).

b) Section 2203 Examined

(1) Code

Section 2203 states that a decedent's “executor” means 
(i) the executor or administrator of the decedent's estate as 



Zaritsky on Consistent Basis Rules, page 9

properly appointed by the local court or (ii) if there is no 
executor or administrator appointed, qualified, and acting 
within the United States, then any person in actual or 
constructive possession of any property of the decedent.

(2) Regulations

Reg. § 20.2203-1 states that:

The term “person in actual or constructive 
possession of any property of the decedent” 
includes, among others, the decedent's agents and 
representatives; safe-deposit companies, warehouse 
companies, and other custodians of property in this 
country; brokers holding, as collateral, securities 
belonging to the decedent; and debtors of the 
decedent in this country.

(3) Application

It is not uncommon for some or all of a decedent's assets to 
be held in forms of title that do not require the probate of a 
will or the appointment of an executor. Where there is no 
executor or administrator appointed by a state court to 
oversee the estate administration (because there is no 
probate estate), a trustee of the decedent's revocable trust, a 
beneficiary under the decedent's life insurance policy, or a 
beneficiary under a decedent's retirement plan will all be 
deemed “executors” of the decedent's estate for purposes of 
the modified carryover basis regime election. In such 
cases, all of these people will be required to file Form 8971 
and Schedule A for the assets under their control.  

C. Estates For Which No Form 8971 Required

No Form 8971 is required for an estate that does is not required to file an estate 
tax return because it is below the filing threshold of Section 6018.  Furthermore, 
no Form 8971 is required for an estate that files a return solely to make the 
portability election or a GST tax election or GST exemption allocation, because 
these returns are not required by Section 6018.  The proposed regulations do not 
explain how this should be reconciled with the statement in the portability 
regulations that A[a]n estate that elects portability will be considered, for purposes 
of subtitle B and subtitle F of the Internal Revenue Code (Code), to be required to 
file a return under section 6018(a).@  Reg. § 20.2010-2(a)(1).  Subtitle F of the 
Code is procedure, and includes Section 6035, prompting some to speculate that 



Zaritsky on Consistent Basis Rules, page 10

the IRS could have extended Section 6035 to returns filed solely to elect 
portability.

D. Property to be Reported on Form 8971 and Schedule A

1. Generally

The property that must be reported on Form 8971 and the Schedule 
includes all property included in the decedent’s gross estate for Federal 
estate tax purposes, except for four specific classes of assets. Prop. Reg.
§ 1.6035-1(b).

2. Excepted Assets

The Form 8971 does not include any of the following:

● Cash (other than a coin collection or other coins or bills with 
numismatic value).  Prop. Reg. § 1.6035-1(b)(1)(i).

● Items of income in respect of a decedent (as defined in Section 
691).  Prop. Reg. § 1.6035-1(b)(1)(ii).  This will include, for 
example, retirement benefits.

● Tangible personal property for which an appraisal is not required 
under Reg. § 20.2031-6(b).  This includes household and personal 
effects articles that do not have a marked artistic or intrinsic value 
of a total of more than $3,000.  Prop. Reg. § 1.6035-1(b)(1)(iii).

● Assets that are sold, exchanged, or otherwise disposed of (and 
therefore not distributed to a beneficiary) by the estate in a 
transaction in which capital gain or loss is recognized.  Prop. Reg.
§ 1.6035-1(b)(1)(iv).

Example 1.  D’s gross estate includes the contents of D’s residence.  The 
executor attaches to the required estate tax return a room-by-room 
itemization of household and personal effects, as required by the 
regulations under Section 2031.  All articles are named specifically.  Each 
room contains a number of articles, none of which has a value in excess of 
$100.  A value is provided for each named article.  Included in the 
household and personal effects are a painting, a rug, and a clock, each of 
which has a value in excess of $3,000.  The executor obtains an appraisal 
from a disinterested, competent appraiser of recognized standing and 
ability, or a disinterested dealer in the class of personalty involved for the 
painting, rug, and clock, and attaches these appraisals to the estate tax 
return.  The reporting requirements of Section 6035 apply only to the 
painting, rug, and clock. Prop. Reg. § 1.6035-1(b)(2), Ex. 1.
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Example 2.  D’s estate includes shares in C, a publicly traded company. 
After D's death but before the estate tax return is filed, C is acquired by T, 
another publicly traded company, for cash and stock of T, in a fully-
taxable exchange. The reporting requirements of Section 6035 do not 
apply to the new shares in T or the cash.  Prop. Reg. § 1.6035-1(b)(2), Ex. 
2.

Comment.  These exceptions are fine, but limited and somewhat 
uncertain.

The exception for “cash” should include a distribution of life 
insurance proceeds, though this is not entirely certain.

The exception for items of income in respect of a decedent leaves 
unclear the treatment of items of IRD that have a basis, such as promissory 
notes or retirement benefits to which the decedent had contributed.  One 
could reasonably either view those items as IRD exempt from the 
reporting requirement, or as a combination of exempt IRD and an asset 
that requires reporting.  Either approach is arguably correct, though the 
safer approach is for a practitioner to err in favor of reporting, rather than 
not reporting.  There are penalties for not reporting the estate tax value of 
an asset that should have been reported; there are no penalties for 
reporting the estate tax value of an asset that did not need to be reported.

One could also argue that an executor who has a “pick and choose” 
power and can satisfy a bequest with any asset, should report to each 
beneficiary the value of all assets other than these excluded assets, that 
could be used to satisfy the bequest. This clearly would not be true if the 
cash legacy included a statement that “This gift shall, in all events, be 
satisfied only in cash and may not be satisfied by distributions of property 
other than cash.”

This analysis is more complicated than it at first appears.  An 
estate or trust must recognize all realized gain or loss on the distribution of 
property in satisfaction of a cash legacy.  Regs. § 1.661(a)–2(f)(1); 
Kenan v. Comm’r, 114 F.2d 217 (2d Cir.1940), aff’g 40 B.T.A. 824 
(1939); and Suisman v. Eaton, 15 F.Supp. 113 (D.Conn. 1935), aff’d per 
curiam, 83 F.2d 1019 (2d Cir.1936). The distribution of property in 
satisfaction of a pecuniary bequest should be a disposition “in a 
transaction in which capital gain or loss is recognized.”  The proposed 
regulations do not state when the distribution must occur.  Therefore, the 
best analysis is that the executor can reasonably determine that a cash 
legacy will either be satisfied in cash or satisfied by a disposition in a 
transaction in which capital gain or loss is recognized.

One should also recognize that the reference in the proposed 
regulations to a transaction in which capital gain or loss is recognized 
includes a transaction in which no gain or loss is recognized because the 
value of the asset is the same as its basis.  The phrase “transaction in 
which gain or loss is recognized” is used throughout the Code and 
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regulations, and it defines a class of transactions in which a carryover 
basis is not allowed and gain or loss is not deferred.

An executor who really does not want to file Form 8971 and 
Schedule A could consider selling the estate assets (other than cash, IRD, 
and limited amounts of tangible personal property), before the estate tax 
return is filed.  This would leave only assets exempt from reporting on the 
Form 8971.  That seems a bit of an extreme solution, but it is available and 
the executor who anticipates selling some assets may choose to do so 
earlier, rather than later, in order to avoid listing them on Form 8971.

3. Property Where Exact Distributions are Unknown

Few estates can be distributed completely within 30 days after filing a 
federal estate tax return, and often the executor will not know the exact 
distribution of the estate's property by the filing date of the Form 8971.  
(This occurs when, for example, there are multiple residuary 
beneficiaries.)  The proposed regulations, like the Instructions, state that 
such an executor must report on the Schedule A for each beneficiary all of 
the property that could be used to satisfy that beneficiary's interest.  Prop. 
Reg. § 1.6035-1(c)(3).  This means that there will usually be duplicate 
reporting of assets on multiple Schedules.

Comment.  Note, however, that no supplemental Form 8971 is 
required when the assets are finally chosen for distribution, as long as the 
selected assets were already reported on Form 8971 and Schedule or, 
presumably, are excludible assets (such as assets acquired after the date of 
death).  The executor can, but is not required to, file such a supplemental 
Form 8971 and Schedule A.

E. What Beneficiaries are Entitled to Receive Schedule A

1. Generally

The proposed regulations state that each beneficiary (including a 
beneficiary who is also an executor) who receives property that is required 
to be reported on the Form 8971 must receive a copy of the Schedule A 
reporting the property distributable to him or her. Prop. Reg. § 1.6035-
1(c)(1).  
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2. Entities as Beneficiaries

As indicated  in the instructions to Form 8971, where a trust, estate, or 
business entity is a beneficiary, rather than an individual, the executor 
must send Schedule A to the trustee, executor, or to the business entity 
itself, and not to the beneficiaries of the trust or estate or to the owners of 
the business entity.  Prop. Reg. § 1.6035-1(c)(2).

Comment.  If a decedent has a fully funded revocable trust, no 
executor would usually be appointed and the trustee would be the 
"executor" for this purpose. The trustee would then file the Form 8971 
and Schedule A with respect to all distributions from the trust to its 
beneficiaries.

If a revocable trust holds some, but not all, of the decedent’s assets 
and an executor is appointed, the executor must file Form 8971 and 
Schedule A with respect distributions from the trust of those assets already 
held by the trust on the date of death.  The trust is not a beneficiary of the 
estate, because it receives no distribution from the estate, so it seems 
inappropriate to view the trustee as the beneficiary. 

The executor should, however, report assets poured-over to the 
trustee as a distribution to the trustee, without regard to the ultimate 
distributees of the trust.  Neither the executor nor the trustee appears to 
have an obligation to file another Form 8971 or Schedule A with respect 
to re-distribution of the assets received by the trust from the estate.  Note 
that a different rule is adopted, as discussed below, with respect to the 
supplemental Form 8971 and Schedule A that is required to be filed in 
certain situations, but the express adoption of a separate rule only in this 
limited situation supports the notion that no similar rule applies for filing 
the initial Form 8971 and Schedule A.  See Prop. Reg. 1.6035-1(e)(4)(ii).  
Perhaps the final regulations will address this odd result, but at present, 
this appears to be the applicable rule.

The executor must also file a Form 8971 and Schedule A with 
respect to assets held in trusts created by others, but included in the 
decedent’s gross estate, such as a QTIP or power of appointment trust 
created for the decedent’s benefit.  The executor is treated, for this 
purpose, as possessing the trust assets, and so must report to the trust’s 
beneficiaries as if they were beneficiaries of the decedent’s estate.  An 
executor cannot obtain information from the trustee with which to do the 
report must notify the IRS of this fact.  The IRS will then require that the 
trustee file both an estate tax return, reporting those assets, and Form 
8971.   

It is unclear whether an election under Section 645 to treat the 
revocable trust and the estate as a single entity for income tax purposes 
would alter this result.
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3. Life Tenants, Remainder Owners, Contingent Beneficiaries

The beneficiary of a life estate for purposes of Section 6035 is the life 
tenant; the beneficiary of a remainder interest is the remainder beneficiary 
(identified as if the life tenant were to die immediately after the decedent);
and the beneficiary of a contingent interest is a beneficiary, unless the 
contingency has occurred prior to the filing of Form 8971. The executor 
must file a supplemental Form 8971 and Schedule A if the contingency 
subsequently negates the beneficiary’s inheritance. Prop. Reg. § 1.6035-
1(c)(1). 

Comment.  The rule on contingent interests is problematic for 
several reasons.  First, it means that the executor should give Schedule A 
to every person who could be a beneficiary under the contingency, which 
could be a substantial number of persons.  Second, a contingency can 
negate a beneficiary’s inheritance at any point during the lifetime of the 
measuring lives (and subject to any applicable rule against perpetuities).  
This seems to impose on the executor a continuing obligation to file 
another Form 8971 and Schedule A years or decades after the estate is 
otherwise closed, if a contingency has caused the beneficiary’s interest to 
terminate.  One can only hope that this will be clarified in the final 
regulations.

4. Missing Beneficiaries

a) Duty of Due Diligence

An executor must use reasonable due diligence to identify and 
locate all beneficiaries, but an executor who is unable to locate a 
beneficiary by the due date of Form 8971 is required to report this 
fact on that form and explain the efforts the executor has taken to 
locate the beneficiary and to satisfy the obligation of reasonable 
due diligence.  Prop. Reg. § 1.6035-1(c)(4).

b) The Late-Discovered Beneficiary

An executor who later locates the beneficiary must furnish the 
beneficiary with a Schedule A and file a supplemental Form 8971 
with the IRS within 30 days of locating the beneficiary. Id.

c) The Undiscovered Beneficiary

An executor who cannot locate a beneficiary and ultimately 
distributes the estate property to someone else who was not 
identified in the Form 8971 as the recipient of that property, must 
file a supplemental Form 8971 with the IRS and furnish the 
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successor beneficiary with a Schedule A within 30 days after 
distributing the property. Id.

F. Due Date 

1. Generally

An executor must file Form 8971 with the IRS, and furnish each 
beneficiary with that beneficiary's Schedule A, on or before the earlier of 
the date that is 30 days after the due date of the Federal estate tax return 
(including any extensions actually granted), or the date that is 30 days 
after the date on which that return is filed with the IRS.  Prop. Reg. 
§ 1.6035-1(d)(1).  

Comment. Thus, even if the estate tax return is not timely filed, 
the executor must still file the Form 8971 within 30 days after the date on 
which the estate tax return was due, or face additional penalties.  If the 
estate tax return is filed early, the due date for the Form 8971 is advanced 
to 30 days after the actual filing date.

2. Estate Tax Returns Due Before August 1, 2015

The due date for the Form 8971 and Schedule A with respect to a Federal 
estate tax return that was due on or before July 31, 2015, but that was 
actually filed after July 31, 2015, is 30 days after the date on which the 
return is filed. Prop. Reg. § 1.6035-1(d)(1).  Otherwise, the due date for 
the Form 8971 and Schedule A could be earlier than the actual effective 
date of Section 6035.

G. Supplemental Form 8971 and Schedule A

1. Mandatory Supplemental Form and Schedule

a) Generally

A supplemental Form 8971 and Schedule A is required whenever 
there is a change to the information required to be reported that 
causes the reported information to be incorrect or incomplete. 
Prop. Reg. §§ 1.6035-1(e)(1) and 1.6035-1(e)(2).  Such changes 
include, for example, the discovery of property that should have 
been, but was not, reported on the Federal estate tax return, a 
change in the value of property pursuant to an examination or 
litigation, or a change in the identity of the beneficiary to whom 
the property is to be distributed (for example, pursuant to a death
or disclaimer).  
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b) Due Date of Mandatory Supplemental Return

(1) Generally

A mandatory supplemental Form 8971 and Schedule A 
must be filed not later than 30 days after (i) the date on 
which the final value is determined; (ii) the date on which 
the executor discovers that information on the Form 8971 
or Schedule A was incorrect or incomplete; or (iii) the date 
on which a supplemental estate tax return is filed reporting 
property not previously reported on the estate tax return.  
Prop. Reg. § 1.6035-1(e)(4).

(2) Event Occurs Before Distribution 

If an event that determines the date for filing a 
supplemental Form 8971 and Schedule A occurs after the 
date of death but before or on the date the property is 
distributed to the beneficiary from the decedent’s estate or 
revocable trust, the due date for the supplemental Form 
8971 and Schedule A is not later than 30 days after the date 
the property is distributed to the beneficiary.

2. Optional Supplemental Form and Schedule

a) Details of the Actual Distribution

An executor may, but is not required to file Form 8971 or Schedule 
to specify the actual distribution of assets from among a group of 
assets that were listed on a prior Form 8971 and Schedule A.  Prop. 
Reg. § 1.6035-1(e)(3).  

Example 1.  D’s Will provided for D’s residuary estate to be 
distributed to D’s three children (E, F, and G). D’s residuary estate 
includes stock in X Co., a publicly traded company, D’s personal 
residence, and three paintings.  On the due date of the Form 8971 
and Schedule A, D’s executor had not yet determined which 
property each child would receive from D’s residuary estate in 
satisfaction of that child’s bequest.  In accordance with paragraph 
(c)(3) of this section, D’s executor reported on Form 8971 and on 
each child’s own Schedule A that each child might receive an 
interest in the stock in X, the personal residence, and the three 
paintings.  Several months later, the executor determined that E 
would receive the stock in X, F would receive the residence, and G 
would receive the paintings.  No child will receive any assets not 
already reported on his or her Schedule A, so the executor may, but 
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is not required to, file a supplemental Form 8971 and Schedule A 
to report accurately which beneficiary received what property. 
Prop. Reg. § 1.6035-1(e)(3)(ii), Ex. 1.  

Example 2. D's Will leaves D's jewelry and household effects to 
be distributed among D's three children (E, F, and G) as 
determined by the children.  D's executor reports on Form 8971 
and on each child's own Schedule A each item of personalty (other 
than items with an aggregate value of under $3,000).  Several 
months later, the children agree who is to receive each item of 
personalty. The executor may, but is not required to file a 
supplemental Form 8971 and Schedule A to report accurately 
which beneficiary received which item(s) of personalty.  Prop. 
Reg. § 1.6035-1(e)(3)(ii), Ex. 2.

b) Inconsequential Error

An executor may, but is not required to file Form 8971 or Schedule 
to correct an inconsequential error or omission.  Id.  An 
“inconsequential error or omission” means any failure that cannot 
reasonably be expected to prevent or hinder the payee from timely 
receiving correct information and reporting it on his or her return 
or from otherwise putting the statement to its intended use.  Reg. 
§ 301.6722-1(b)(1).  Errors or omissions relating to the following 
are never inconsequential (i) a dollar amount; (ii) the significant 
items in the address of a payee, which is the address provided by 
the payee to the filer; and (iii) the appropriate form for the 
information provided (i.e., whether or not the form is an acceptable 
substitute for an official form of the IRS). Id.

3. Due Date for Supplemental Form

Supplemental Form 8971 and Schedule A are due 30 days after: (i) the 
final value of property is determined; (ii) the executor discovers that the 
information reported on the Information Return or Statement is otherwise 
incorrect or incomplete; or (iii) a supplemental Federal estate tax return is 
filed. Prop. Reg. § 1.6035-1(e)(4).  If these occur before the distribution 
to the beneficiary of probate or revocable trust property, a supplemental 
Form 8971 or Schedule A is not due until 30 days after the property is 
distributed.

Comment.  This is likely to be approximately the same time when 
the executor would provide the beneficiary with information as to 
changes, if any, to the basis of the property that have occurred since the 
decedent's death and prior to the distribution. That basis adjustment 
information is not part of what is required to be reported under Section 
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6035, so if the executor chooses to provide that basis adjustment 
information on the Schedule A provided to the beneficiary, the basis 
adjustment information must be shown separately from the final value 
required to be reported on the beneficiary's Schedule A.  

H. Subsequent Transfers

1. Generally

The Treasury states that Section 6035 reporting is intended to enable the 
IRS to monitor whether the basis claimed by an owner of the property is 
properly based on the final value of that property for estate tax purposes, 
so Treasury and IRS are attempting to eliminate some opportunities to 
circumvent the statute.  The proposed regulations require that when a 
recipient of previously reported property (including unreported property 
that was required to be reported), distributes or transfers (by gift or 
otherwise, directly or indirectly) all or any portion of that property to a 
“related transferee” in a transaction in which the transferee's basis is 
determined in whole or in part with reference to the transferor's basis, the 
transferor must file with the IRS and furnish the IRS and the transferee a 
supplemental Schedule A documenting the new ownership of this 
property. Prop. Reg. § 1.6035-1(f).

Comment.  This creates a chain letter effect, under which a 
beneficiary who disposes of an asset to a related transferee, other than by 
sale for full and adequate consideration, will need to file another Schedule 
A with both the IRS and the transferee, as if he or she were an executor.  
The practitioner should note this in the cover letter to the beneficiaries 
accompanying the Schedule A.

There is no time limit on the retransfer rules.  The retransfer of 
property received from a decedent to a related transferee could occur 
decades after the original transfer, and still require the original transferee 
to file a Schedule A.  

It is also unclear whether a subsequent retransfer by the first re-
transferee requires yet another Schedule A.  Unless the final regulations 
clarify this point, it is best to assume that all retransfers to related parties 
with a carryover basis, in whole or in part, no matter how long after the 
original distribution from the decedent’s estate or trust, must be reported 
on a new Schedule A filed with the transferee and the IRS. 

2. “Related Transferee” Defined

The retransfer rules apply only to transfers to a “related transferee.”  A
“related transferee” means (a) a member of the transferor's family (as 
defined in Section 2704(c)(2)); (b) a controlled corporation or other entity 
in which the transferor and members of the transferor's family, whether 
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directly or indirectly, have control (as defined in Section 2701(b)(2)(A) or 
(B)); and (c) any trust of which the transferor is a deemed owner for 
income tax purposes. Prop. Reg. § 1.6035-1(f).

a) Covered Retransfers

The related transferee rule applies both to transfers to a related 
transferee and distributions or transfers of property the basis of 
which is determined, in whole or in part, by reference to the basis 
of property that was reported on Form 8971.  Id.  Thus, for 
example, a transfer of property to a grantor trust requires a 
supplemental Form 8971 and Schedule A, and so should a 
distribution from such a trust to a family member of the original 
transferee.

b) “Member of the Transferor’s Family” Defined

Section 2704(c)(2) states that a “member of the family” of an 
individual means (i)  such individual's spouse, (ii)  any ancestor or 
lineal descendant of such individual or such individual's spouse, 
(iii) any brother or sister of the individual, and (iv) any spouse of 
any individual described in items (ii) or (iii). Prop. Reg. § 1.6035-
1(f).

c) “Controlled” Entity Defined

Section 2701(b)(2) states that a corporation or other entity in which 
the transferor and members of the transferor's family, directly or 
indirectly, have control is a controlled entity, if the transferor and 
members of his or her family have (i) in the case of a corporation,
at least 50 percent (by vote or value) of the stock of the 
corporation; or (ii) in the case of a partnership, at least 50 percent 
of the capital or profits interests in the partnership, or in the case of 
a limited partnership, the holding of any interest as a general 
partner.

(1) Voting Rights

Equity interests that carry no right to vote other than on 
liquidation, merger, or a similar event are not considered to 
have voting rights for purposes of corporate control. 
Generally, a voting right is considered held by an 
individual to the extent that the individual, either alone or 
in conjunction with any other person, is entitled to exercise 
(or direct the exercise of) the right.  Voting rights held in a 
fiduciary capacity are not considered held by the fiduciary,
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but rather held by each beneficial owner of the interest and 
by each individual who is a permissible recipient of the 
income from the interest.  A voting right does not include a 
right to vote that is subject to a contingency that has not 
occurred, other than a contingency that is within the control 
of the individual holding the right.  Regs. § 25.2701-
2(b)(5)(ii)(B).

(2) Guaranteed Payments

With respect to partnership control, any right to a 
guaranteed payment under Section 707(c) of a fixed 
amount is disregarded in making this determination. Regs. 
§ 25.2701-2(b)(5)(iii).

d) Retransfers and Trusts

A trust will only be deemed a related transferee if it is a grantor 
trust deemed owned by the grantor for income tax purposes.  Prop. 
Reg. § 1.6035-1(f). The regulations do not limit this to irrevocable 
grantor trusts, so that a transferee who retransfers property to a 
revocable trust would be required to file a new Schedule A, even 
though the trustee of that trust is not required to make such filings 
when it distributes the trust assets to the ultimate beneficiaries.  
This seems an unnecessary burden that could be alleviated in the 
final regulations.

Comment.  It is strange that the proposed regulations do 
not require that a supplemental Schedule A be filed to report a gift 
to a trust that is not a grantor trust, even if the trust is solely for 
members of the transferor’s family.  Such a trust is not, under the 
proposed regulations, a “related transferee.”  This is particularly 
odd, because the preamble to the proposed regulations states that 
this rule is an attempt to address "opportunities [that] may exist in 
some circumstances for the recipient of such reporting to 
circumvent the purpose of the statute (for example, by making a 
gift of the property to a complex trust for the benefit of the 
transferor's family)."  The regulations, however, do not appear to 
treat such transfers as a further transfer requiring a Schedule A, 
unless the trust is a grantor trust.

The regulations do not state what to do where property 
received from a decedent is then transferred to a trust that is not a 
grantor trust, but that later becomes a grantor trust.  Arguably, the 
transferee (grantor) should file Schedule A when the trust becomes 
a grantor trust, but the regulations do not actually say this.
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In some ways, it would have been more logical for the 
regulations to state that any transfer to a trust for family members 
required another Schedule A, unless the trust was a grantor trust, 
because for income tax purposes a grantor trust is not a separate 
taxpayer from the grantor. This deserves clarification in the final 
regulations, but it is difficult to guess what that clarification might 
be. One possibility is that the regulations could just remove the 
grantor trust reference and require a new Schedule A to report a 
retransfer to any trust that has family members as beneficiaries, 
whether or not it is a grantor trust.

It is also not clear whether a distribution to a trust a trustee 
of which is a member of the transferor’s family will be treated as a 
distribution to a related transferee.  Certainly, the trust is the 
beneficiary for purposes of Section 6035 reporting, but the 
proposed regulations on the consistent basis rule state that a trust is 
a related transferee only if it is a grantor trust.  Thus, the best 
interpretation, pending further clarification, appears to be that the 
relationship between the transferor and the trustee of a transferee 
trust should be irrelevant.

3. Subsequent Transfers Before Final Value Determined

If a retransfer to a related person occurs before the final value of the 
property is determined (see discussion of Prop. Reg. § 1.1014-10(c), 
below), the transferor must provide the executor with a copy of the 
supplemental Schedule A reporting the new ownership of the property. 
When a final value is determined, the executor will then provide a 
supplemental Schedule A to the new transferee instead of to the transferor. 
The supplemental Schedule A is due no later than 30 days after the 
transferor distributes or transfers all or a portion of the property to the 
transferee.  Prop. Reg. § 1.6035-1(f).

Comment.  The proposed regulations do not, however, explain 
how the retransfer rule might apply where a decedent transfers property to 
a trust in which someone is given a limited power of appointment.  The 
exercise of that limited power of appointment in favor of a related 
transferee appears to be a retransfer under these rules, but it is unclear 
whether the new Schedule A must be filed by the trustee or the holder of 
the power of appointment.

The proposed regulations also do not expressly state whether a 
testamentary transfer by a transferee is a retransfer for this purpose, but it 
should not be, for two reasons.  First, the transferee’s death would produce 
a new basis, so the Schedule A reporting the original transferor’s estate tax 
value would be misleading and rather useless to the retransferee.  Second, 
this would create a conflict with the statutory rule that a Schedule A
should only be filed for estates that are required to file an estate tax return.
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IV. Consistent Basis Rule of Section 1014(f) – IRS Guidance (Proposed Regulations)

A. Generally

As noted above, Section 1014(f)(1) states that the basis of certain property 
acquired from a decedent cannot exceed that property's final value as determined 
for Federal estate tax purposes. This is the consistent basis rule.  Prop. Regs. § 
1.1014-10(a)(1).

Comment:  This sets a highest basis – it does not set a floor on basis.  A 
lower basis may exist with respect to property received from a decedent the basis 
of which is not determined with reference to the value of the property for estate 
tax purposes, such as items of IRD, assets transferred to the decedent within one 
year of the date of death and which are left back to the transferor, or stock of a 
domestic international sales corporation. See IRC §§ 1014(c) (IRD), 1014(d) 
(stock of a DISC), 1014(e) (appreciated property acquired by decedent by gift 
within one year of death).

B. Effective Date

Starting with the date on which the final regulations are published, the regulations 
will apply to property acquired from a decedent by reason of the death of the 
decedent whose estate tax return was required to be filed after July 31, 2015.  
“Persons may rely upon these rules before the date of publication of the Treasury 
Decision adopting these rules as final in the Federal Register.”  Prop. Reg. § 
1.1014-10(f).

C. “Final Value” Defined

1. Generally

The taxpayer's initial basis in property acquired from a decedent may not 
exceed the “final value” of the property.  Prop. Reg. § 1.1014-10(a)(1).  
The “final value” of property received from a decedent is, in order of 
priority:  (i) the value reported on the federal estate tax return, once the 
statute of limitations on assessment of deficiencies has expired without 
that value having been timely adjusted or contested by the IRS; 
(ii) otherwise, the value determined or specified by the IRS once the 
statute of limitations for assessment and for claim for refund or credit of 
estate tax have expired without that value having been timely contested; 
(iii) if neither of these rules apply, the value determined in an agreement, 
once that agreement is final and binding on all parties; or (iv) if none of 
these rules apply, the value determined by a court, once the court's 
determination is final.  Prop. Reg. § 1.1014-10(c)(1).  
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Comments.  The preamble explains that the IRS may specify a 
value for property by determining a value in the course of an audit, and if 
it determines a value different from the value reported, the final value is 
that value determined by the IRS, once that value can no longer be 
contested by the estate.  If the value determined or specified by the IRS is 
timely contested by the estate, the final value is the value determined in an 
agreement that is binding on all parties, or the value determined by a court 
once the court's determination is final.

Example 1.  At D's death, D owned 50% of Partnership P, which owned a 
rental building with a fair market value of $10 million subject to 
nonrecourse debt of $2 million.  D's sole beneficiary is C, D's child.  P is 
valued at $8 million.  D's interest in P is reported on a federal estate tax 
return at $4 million.  The IRS accepts the return as filed and the time for 
assessing estate tax deficiencies expires.  C sells the interest for $6 million 
shortly thereafter.  The final value of D's interest is $4 million under the 
consistent basis rule.  Under Section 742 and the regulations thereunder, 
C's basis in the partnership interest at the time of its sale is $5 million (the 
final value of D's interest ($4 million) plus 50% of the $2 million 
nonrecourse debt).  Following the sale, C reports taxable gain of $1 
million.  C has complied with the consistent basis rule.  However, had the 
IRS adjusted the value of the partnership interest from $4 million to $4.5 
million, and had the estate not contested that adjustment before expiration 
of the statute of limitations on assessment, the final value of D's 
partnership interest would have been $4.5 million, requiring that C claim a 
$5.5 million basis at the time of sale and that C report gain on the sale of 
$500,000.  Prop. Reg. § 1.1014-10(e), Ex. 1.

Example 2.  At D's death, D's gross estate includes a residence valued at 
$300,000 encumbered by nonrecourse debt in the amount of $100,000.  
Title to the residence is held jointly by D and C (D's child) with right of 
survivorship.  D provided all the consideration for the residence and the 
entire value of the residence was included in D's gross estate under 
Section 2040.  D’s executor reports the value of the residence as $200,000 
on the estate tax return for D's estate and claims no other deduction for the 
debt.  Schedule A reports the value of the residence as $300,000.  C sells 
the residence before the final value is determined for $375,000 and claims 
a gain of $75,000 on C's Federal income tax return.  A court subsequently 
determines that the value of the residence was $290,000 and the time for 
contesting this value in any court expires before the expiration of the 
statute of limitations for assessing C's income tax for the year in which the 
property was sold.  The final value of the residence is $290,000 and, 
because C claimed a basis in the residence that exceeds the final value, C 
may have a deficiency and underpayment.  Prop. Reg. § 1.1014-10(e), Ex. 
4.
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2. Only Initial Basis Determined by Consistent Basis Rule

a) Generally

Section 1014(f) applies only to determine the taxpayer’s initial 
basis in property received from a decedent. That basis may 
thereafter be adjusted for depreciation, depletion, capital 
improvements, sales and other events that otherwise affect basis.  
Prop. Reg. § 1.1014-10(a)(2).  

b) Decedent’s Debt Amortization

Post mortem payments on debts of the decedent do not affect basis.  
Id.  

Example.  At D's death, D owned (among other assets) a private residence 
that was not encumbered.  D's sole beneficiary is C, D’s child.  D's 
executor reports the value of the residence on the estate tax return at 
$600,000 and pays the estate tax liability.  The IRS timely contests the 
reported value and determines that the value of the residence is $725,000.  
The parties enter into a settlement agreement that provides that the value 
of the residence for estate tax purposes is $650,000.  The final value of the 
residence is $650,000.  Several years later, C adds a master suite to the 
residence at a cost of $45,000, and under Section 1016(a), C's basis in the 
residence is increased by $45,000 to $695,000.  Subsequently, C sells the 
residence to an unrelated third party for $900,000.  C claims a basis in the 
residence of $695,000 and reports a gain of $205,000 ($900,000 --
$695,000).  C has complied with the consistent basis requirement.  Prop. 
Reg. § 1.1014-10(e), Ex. 2.

3. Basis Pending Determination of Final Value

The proposed regulations also state that, if no final value has been 
determined when the taxpayer's basis in the property becomes relevant 
(such as to calculate depreciation or gain or loss on the sale, exchange or 
disposition of the property), the taxpayer must use the value reported on 
the Form 8971 (the fair market value reported on the Federal estate tax 
return) to determine the taxpayer's basis for Federal tax purposes.  If the 
final value is determined before the statute of limitations on assessment 
expires for any Federal income tax return of the recipient on which the 
basis is relevant, and the final value differs from the initial basis claimed 
with respect to that return, a deficiency and an underpayment may result.  
Prop. Reg. § 1.1014-10(c)(2).  
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D. Property to which the Consistent Basis Rule Applies

1. Generally

The consistent basis rule applies only to property the inclusion of which in 
the decedent's gross estate for Federal estate tax purposes increases the 
estate’s actual Federal estate tax liability. Prop. Reg. § 1.1014-10(b)(1).

2. Covered Property

a) Includible in Federal Gross Estate

Property is covered by Section 1014(f) if it is includible in the 
decedent’s gross estate under Section 2031 or the taxable estate of 
a nonresident alien individual under Section 2106, if that inclusion 
generates a Federal estate tax liability in excess of allowable 
credits. Prop. Reg. § 1.1014-10(b)(1).

Comment.  The only issue is the inclusion of the property 
in the gross estate for Federal estate tax purposes.  The fact that 
there may be state, local, or even foreign estate taxes imposed is 
immaterial.

Note also that the regulations refer to property “that is 
includable in the decedent’s gross estate under Section 2031, any 
property subject to tax under section 2106. . . .”  The reference to 
Section 2031 is odd for several reasons.  First, Section 2031, 
despite its title, is a valuation provision, rather than an inclusion 
provision.  It directs that the value of property that is included in 
the gross estate shall be its fair market value on the date of death, 
except as otherwise provided.  It does not actually state that any 
particular property is includible in the gross estate.  That is covered 
by Sections 2033 – 2044.  Section 1014(f) merely refers to 
property includible in the gross estate, so one should not try and 
read too much into the reference to Section 2031.

b) Transferred Basis Property

Property is also covered by Section 1014(f) if it has a basis 
determined, in whole or in part, by reference to the basis of 
property that was includible in the decedent’s gross estate and that 
generated a Federal estate tax liability.  Prop. Reg. § 1.1014-
10(b)(1).  Thus, for example, property obtained in a tax-free 
exchange for property to which Section 1014(f) applies also takes a 
mandatory basis under that subsection.
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3. Excluded Property

a) Deductible Property 

The proposed regulations exclude property that qualifies for a 
charitable or marital deduction under Section 2055, 2056, or 
2056A, because this property does not increase the Federal estate 
tax liability. Prop. Reg. § 1.1014-10(b)(2).  

b) Modest Amounts of Tangible Personal Property 

The proposed regulations also exclude from the consistent basis 
rule any tangible personal property for which an appraisal is not 
required under Reg. § 20.2031-6(b) (under $3,000 aggregate value 
of personal effects). See discussion of this rule above, with respect 
to reporting requirements.  Id.

c) Property Under the Available Credits

The proposed regulations also exclude from the consistent basis 
rule property reported on an estate tax return if no estate tax was 
imposed upon the estate due to allowable credits (other than a 
credit for a prepayment of that tax).  Prop. Reg. § 1.1014-10(b)(2).  
Thus, an estate that generates no estate tax because of the unified 
credit, modest amounts of tangible personal property, and 
deductible bequests, is not subject to consistent basis rule.  Prop. 
Reg. § 1.1014-10(b)(3).  

Comment.  Of course, such an estate is still required to file 
Form 8971 and Schedule A.

4. After-Discovered or Omitted Property (and the Zero Basis Rules)

a) Generally

The basis of property that is discovered after the filing of the 
Federal estate tax return or is otherwise omitted from that return, 
which had it been reported would have generated a Federal estate 
tax liability, takes a different basis under the consistent basis rule, 
depending upon whether or not the statute of limitations on the 
estate tax return has expired.  
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b) Property Reported within the Statute of Limitations on 
Assessing Estate Tax Deficiency

Where an estate tax return is filed, after-discovered or omitted 
property that is reported on a supplemental estate tax return filed 
before the expiration of the statute of limitation on assessment of 
deficiencies, takes an initial basis determined under the regular 
consistent basis rule.  Prop. Reg. § 1.1014-10(c)(3)(i)(A).  

c) Property Not Reported within the Statute of Limitations

Where an estate tax return is filed, after-discovered or omitted 
property that is not reported on a supplemental estate tax return 
filed before the expiration of the statute of limitation on assessment 
of deficiencies, takes a final value  and initial basis of zero.  Prop. 
Reg. § 1.1014-10(c)(3)(i)(B).  

d) No Estate Tax Return Filed

Where an estate tax return should be filed but none has been filed, 
the basis of all property includible in the gross estate subject to the 
consistent basis requirement is zero, until the final value is 
determined, if it ever is determined.  Prop. Reg. § 1.1014-
10(c)(3)(ii).

Example.  At D's death, D owned various assets.  D's sole beneficiary is 
C, D’s child.  D's executor reports the value of the assets on the estate tax 
return and pays the estate tax liability.  After the expiration of the statute 
of limitations for assessing an estate tax deficiency, D’s executor 
discovers property that had not been reported on the estate tax return, but 
which, if reported, would have generated additional estate tax on the entire 
value of the newly discovered property. For income tax purposes, C's 
basis in the additional unreported property is zero.  Had estate tax return 
been required to be filed before discovering the additional property (and 
none in fact was filed) but, after the application of the applicable credit 
amount, D's taxable estate including the unreported property would have 
been $200,000, the final value of all property included in D's gross estate 
(other than excluded property) would be zero, until the executor files an 
estate tax return with the IRS pursuant or the IRS determines a value for 
the property. In either of those events, the final value of property reported 
on the return is determined in accordance with the usual consistent basis 
rules. Prop. Reg. § 1.1014-10(e), Ex. 3.

Comment.  The rules on after-discovered or omitted property raise 
several points of note.  First, if the statute of limitations has expired or no 
return was filed, how does one treat after-discovered or omitted cash that 
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has a zero basis? Since cash always is supposed to take a basis equal to its 
face value, it is possible that the receipt of the cash would be taxed as 
ordinary income under the tax benefit rule.  On the tax benefit rule 
generally, see Bierman & Severin, “Effect of Deduction Phase-Out on Tax 
Benefit Rule,” 80 J. Tax’n 181 (Mar. 1994); Bittker & Kanner, “The Tax 
Benefit Rule,” 26 UCLA L. Rev. 265 (1978); Goldman, “Tax Benefit Rule 
Affects Trusts and their Beneficiaries,” 75 Pract. Tax Strat. 293 (Nov. 
2005); Yin, “Supreme Court’s Tax Benefit Rule Decision: Unanswered 
Questions Invite Future Litigation,” 59 J. Tax’n 130 (1983).

Second, there appears to be no legal requirement that a 
supplemental estate tax return be filed to report after-discovered property.  
See discussion in Pratt & Karibjanian, “Filing a Supplemental Estate Tax 
Return After Probate Litigation,” 36 Est. Plan. 17 (Sept. 2009) (noting, in 
part, that the Supreme Court referred to an amended estate tax return as 
not required by statute and “a creature of administrative origin and grace.”  
Badaracco v. Comm’r, 464 US 386, at 393 (1984)); see also Chief 
Counsel Memo. 1998-024.  Thus, Treasury is arguably penalizing 
executors for not filing a return that they do are not otherwise required to 
file.  Executors may, however, want to consider the relative merit of filing 
a supplemental estate tax return and incurring an estate tax of 40 percent 
on the after-discovered assets, in exchange for a higher adjusted basis.  In 
most cases, the tax cost of the lost basis will be less than 40 percent, but 
the additional estate taxes may be charged generally against the residue, 
while the tax savings from the higher basis will accrue only to the 
beneficiary who receives the after-discovered property.

Third, the zero basis rule poses a particular problem for executors 
of estates that are very near in value to the threshold amount for filing an 
estate tax  return.  If the assets are all marketable and there is no chance of 
an estate tax return being required, the executor need not file a return, but 
if there are assets whose value may be disputed, not filing a return could 
expose the beneficiaries to having a zero basis for all of the inherited 
assets.  It may be better in such cases to file a return and report the values 
at below the filing threshold.  That should avoid the zero basis risk.

E. Penalties

Section 6662(b)(8) imposes an accuracy-related penalty on the portion of any 
underpayment of tax required to be shown on a return that is attributable to 
an inconsistent estate basis, which Section 6662(k) defines as arising if the basis 
of property claimed on a return exceeds its final value as determined under 
Section 1014(f).  The proposed regulations clarify that this relates to the initial 
basis and that basis adjustments as a result of post mortem events, such as capital 
improvements or depreciation, will not result in accuracy-related penalties.  Prop. 
Reg. §§ 1.1014-10(a)(2) and 1.6662-8(b). 
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V. Form 8971 and Instructions

A. Overview

On January 29, 2016, the IRS issued Form 8971, AInformation Regarding 
Beneficiaries Acquiring Property From a Decedent,@ and the accompanying 
instructions, which must be used to provide this information to the IRS and the 
beneficiaries of a decedent=s estate.

1. Short 

Form 8971 is a relatively short form B one page, plus a two page Schedule 
A.  The real issue is Schedule A, which must be prepared for and provided 
to each beneficiary receiving property from an estate.  

2. Caveat

Both the form and the instructions very specifically caution executors not 
to provide the entire Form 8971 to any beneficiary, in order to protect the 
identities and personal information of the other beneficiaries.  Rather, the 
executor must provide Form 8971 and a copy of Schedule(s) A to the IRS, 
and provide each beneficiary with only the Schedule A for that particular 
beneficiary.

B. Form 8971, Part I

Part I of Form 8971 provides the basic information to identify the estate and the 
executor, including the decedent's name, date-of-death, and Social Security 
Number, and the executor=s name, address, telephone number, and taxpayer 
identification number (TIN).  

1. Multiple Executors

If there are multiple executors, the information in Part I is provided for the 
executor who signs the form, but that executor must attach a statement 
with the names, addresses, telephone numbers, and TINs of the additional 
executors. 

2. Change of Address

Form 8822, AChange of Address,@ should be filed to report a change of 
the executor=s address. See instructions, page 3, columns 1 and 2.
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3. Alternate Valuation Date

Part 1 also requires a notification whether the estate elected alternate 
valuation, and, if so, the alternate valuation date.

C. Form 8971, Part II

1. Generally

Part II of Form 8971 requires a statement of the number of beneficiaries 
who have received or are expected to receive property from the estate, and 
each beneficiary=s name, TIN, address, and the date the Schedule A is 
given to the beneficiary.  

Comment.  The form asks “How many beneficiaries received (or 
are expected to receive) property from the estate?” It does not ask, how 
many Schedule A’s are required to be filed with the Form 8971.  The 
number entered on Part II regarding the number of beneficiaries who are 
to receive estate assets will often be substantially higher than the number 
of Schedule A’s, because it will include beneficiaries who receive cash, 
items of IRD, minor amounts of tangible personal property, and assets 
acquired by the estate after the date of death.  It seems likely that the IRS 
intended to ask for the number of beneficiaries who are going to receive 
Schedule A, but as they did not, you should answer the question that they 
do ask and accept that there will be a mis-matching of the number entered 
and the number of Schedules A.  You may, however, wish to explain in 
the cover letter accompanying Form 8971 why these two figures are 
different.

2. Trusts, Estates, Etc. as Beneficiaries

The instructions explain that a beneficiary, for this purpose, can be an 
Aindividual, trust, or other estate who has acquired (or is expected to 
acquire) property from the estate.@  Instructions, page 3, column 2.  
Clearly, therefore, testamentary transfers to a trust require only a single 
Schedule A to the trustee, rather than separate Schedule(s) A to each 
beneficiary.  This is logical, as the fiduciary of the distributee trust or 
estate will be the most likely person to report a gain or loss on the 
disposition of the asset.

D. Form 8971 Filing, Generally

1. Executors Who Are Also Beneficiaries

There is no special exception for executors who are also beneficiaries of 
the estate.  The instructions state that an executor who is also a beneficiary 
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and who has acquired (or is expected to acquire) property from the estate, 
must provide himself or herself a Schedule A and be included in the list of 
beneficiaries under Form 8971.  Instructions page 3, column 2.

2. TINs Count

The IRS is adamant about obtaining the TIN for a beneficiary.  The 
Instructions state that A[e]ntering Anone,@ Aunknown,@ or similar 
language, or otherwise failing to enter a TIN, will cause the form to be 
considered incomplete and may subject the estate to penalties.@  
Instructions, page 3, column 2.

3. Power of Attorney

As with estate tax returns, the IRS will discuss an estate=s Form 8971 
only with the executor of the estate, and not with the return preparer, 
unless a complete Form 2848, APower of Attorney and Declaration of 
Representative,@  has been provided to the IRS.  

4. Preparers

Anyone who is paid to prepare the Form 8971 and/or any Schedule A 
must sign the form as a paid preparer and give a copy of the completed 
Form 8971 and/or Schedule(s) A to the executor required to file the estate 
tax return or Form 706-A.  (The preparer may, however, sign the return by 
rubber stamp, mechanical device, or computer software program.)  
Instructions, page 3, column 3.  

5. Responsible Persons

All executors shown on Form 8971 or listed on an attached statement are 
responsible for the reporting requirements under Section 6035, though 
only one signs the form.  The return, like other returns, is signed under 
penalties of perjury and all executors are responsible for the information 
included on Form 8971 and Schedule(s) A filed with the IRS or provided 
to beneficiaries.  All executors are also liable for all applicable penalties 
for failure to file.  Instructions, page 3, column 3.

6. Who Must File 

a) Persons Responsible for 706, 706-NA, or 706-A

The instructions explain that an executor or any other person 
required to file a federal estate tax return (Form 706 or 706-NA) 
under Sections 6018(a) and 6018(b) or a qualified heir required to 
file Form 706-A under Section 2032A, must file Form 8971 and 
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the Schedule(s) A.  Anyone required to file Form 8971 must also 
provide each beneficiary listed on the form with that beneficiary's 
Schedule A.

(1) GST Allocation Returns

The instructions state that the Form 8971 need not be filed 
by an executor who is not required to file an estate tax 
return because the gross estate plus adjusted taxable gifts is 
less than the basic exclusion amount, Abut who does so for 
the sole purpose of making an allocation or election 
respecting the generation-skipping transfer tax.@  
Instructions, Page 1, column 2.  

(2) Portability Returns

The instructions did not state whether an executor filing an 
estate tax return solely to elect portability under Section 
2010(c)(5) also required to file Form 8971.  See, however, 
discussion of the proposed regulations, above, stating that 
no Form 8971 is required for a portability return.

b) Effective Date

Form 8971 is required only if the return is filed after July 2015, but 
it does not matter whether the return was actually required to be 
filed before that date.  An executor filing an estate tax return after 
July 31, 2015 that was actually required to be filed before August 
1, 2015 must file Form 8971. 

7. When to File  

a) Generally

The instructions state that the Form 8971 and the Schedule(s) A 
must be filed not later than the earlier of (a) 30 days after the date 
on which the estate tax return (or Form 706-A) is required to be 
filed, or (b) 30 days after such a return actually is filed.  

b) Extensions

The filing deadlines in the instruction reflect those set by Section 
6035, and there is no provision in the statute for extensions of that 
date.  It appears unlikely that extensions will be permitted, even 
under Regulations Section 301.9100-3.  Nothing in the form or 
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instructions mentions obtaining an extension of the time to file this 
return and Schedule(s).

8. File Form 8971 Separately From the Estate Tax Return

a) Generally

Form 8971 is a separate filing requirement from the estate tax 
return (or Form 706-A), and the IRS cautions that it should never 
be attached to the estate tax return (or Form 706-A).  It must be 
filed separately.  Instructions, page 1, column 3.

b) What Happens if You File Them Together

The IRS does not state that it will treat a Form 8971 that is filed 
with the estate tax return as not having been filed for penalty 
purposes B only that one should not do this.  Some additional 
clarity on this issue would be helpful, though it seems unlikely that 
the IRS will treat as filed a Form 8971 that is actually filed with an 
estate tax return.  Practitioners, therefore, should adopt the practice 
of filing Form 8971 in a separate envelope, though they may file it 
at the same time as the related estate tax return (or Form 706-A).

9. Where to File 

File Form 8971 (including all Schedule(s) A) must, for all estates, be filed 
with ADepartment of the Treasury, Internal Revenue Service Center Mail 
Stop #824G, Cincinnati, OH 45999.@  Other than adding a mail stop, this 
is the same address at which estate tax returns (and Form 706-A) are 
required to be filed. 

E. Schedule A

Section 6035(a)(2) requires that Schedule A be provided to Aeach other person 
who holds a legal or beneficial interest in the property to which such return [estate 
tax return or Form 706-A] relates.@  

1. How to Provide

The instructions state that Schedule A can be provided to the beneficiary 
or the fiduciaries of a beneficiary trust or estate: (a) in person; (b) by 
email; (c) by U.S. mail to the beneficiary's last known address; or (d) by 
an approved private delivery service to the beneficiary's last known 
address (the approved private delivery services are listed in the 
Instructions).  Instructions, page 1, column 3.  
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2. Certification

The executor (or other person required to file) must certify on Form 8971, 
Part II, Column D, the date on which Schedule A was provided to each 
beneficiary, and the instructions suggest that the executor should retain 
proof of mailing, proof of delivery, acknowledgment of receipt, or other 
information relevant for the estate's records.  Instructions, page 3, column 
2.  They also state that a private delivery service Acan tell you how to get 
written proof of the mailing date.@  Instructions, page 1, column 3.

3. Trust or Estate with Multiple Fiduciaries

Where a trust or estate is a beneficiary and has multiple fiduciaries, the 
instructions state expressly that Aproviding Schedule A to one trustee or 
executor is enough to meet the requirement.@  Instructions, page 3, 
column 2.

4. Contents

A beneficiary=s Schedule A must list all property acquired (or expected to 
be acquired) by the beneficiary.  An executor who has not determined 
which beneficiary is to receive a particular item of property by the Form 
8971 due date must list on the beneficiary=s Schedule A all items of 
property that could be used to fund the beneficiary's distribution.  The 
same property can, and often will, therefore, be reflected on more than one 
Schedule A.  Instructions, page 3, column 3.

5. Schedule A, Part 1

Part 1 of Schedule A includes the basic identifying information, including 
the decedent=s name and Social Security Number, the beneficiary=s name 
and TIN, and the executor=s name, address and telephone number.  

6. Schedule A, Part 2

a) Columns A and B – List of Assets

Part 2 of Schedule A lists the items passing to the beneficiary.  Part 
2 requires that each item be numbered (column A), and described 
(column B).  

(1) Consistency

The instructions state that the description of property 
acquired from the decedent should be the same as that 
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reported on the estate tax return or Form 706-A, and should 
include the schedule and item number where reported on 
the estate tax return or Form 706-A.  

(2) Partial Interests

If a beneficiary acquired (or is expected to acquire) a joint 
interest, a fractional interest, or any other interest in 
property which is less than 100 percent, the executor should 
indicate the interest that the beneficiary will acquire.  
Instructions, page 4, column 1.

b) Column C -- Assets Increasing Estate Tax Liability

The executor states on Column C whether the asset increased the 
estate tax liability.  This is a Ayes or no@ question.  There is no 
requirement that the executor explain why the asset did or did not 
increase the estate tax liability, or the amount of any such increase.  
Section 1014(f)(2) states that this rule applies to property the 
inclusion of which in the decedent's estate actually increased the 
decedent=s estate tax liability.  It would not be relevant to a 
nontaxable estate or to property qualifying for the charitable or 
marital deduction.  Any property that qualifies for the estate tax 
marital deduction or the estate tax charitable deduction should be 
reported as not having increased the estate tax.  Instructions, page 
4, column 1.

c) Column D -- Valuation Date

The executor includes in Column D the valuation date, which will 
be either the date-of-death or the alternate valuation date.

d) Column D – Estate Tax Return Value

Colum E provides the estate tax return value of the asset or assets 
listed. 

F. Comments on the Form and Instructions

1. You May Not Really be a Winner

One criticism of the new Schedule A is an annoying notice at the bottom 
of the Schedule A, which begins AYou have received this schedule to 
inform you of the value of property you received from the estate of the 
decedent named above.@  It seems highly unlikely that the person 
receiving Schedule A will, in fact, Ahave received@ any property from the 
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decedent=s estate by the time they receive Schedule A.  In most taxable 
estates, no significant distributions will be made until the estate tax 
liability has been settled between the estate and the IRS.  One cannot even 
request a closing letter until 60 days after the return has been filed, so 
distributions will be delayed and the declaration in the Schedule A will 
almost always be false.

Another error in the form is the statement in Schedule A, Part II, 
that the value reported on Schedule A is the “estate tax return value.”  
There are situations in which the estate tax return may show a different 
value from that which should be reported on Form 8971, such as where 
there is non-recourse debt that affects the estate tax value of the property 
but that does not encumber the property received by the decedent. See 
Prop. Reg. § 1.1014-10(e), Ex. 4.  The title to this column is likely to be 
confusing, and should be addressed in the cover letter accompanying 
Schedule A.

The executor will need to address this issue in the cover letter sent 
with the Schedule A, explaining that the Schedule A shows the estate tax 
value of property that the beneficiary may or may not actually receive, and 
that while this value may be relevant in determining basis, it may not 
actually reflect the basis of the property in the hands of the beneficiary.  
The beneficiary should be urged to consult a personal tax advisor to 
determine the beneficiary=s actual adjusted basis, since in most 
jurisdictions the attorney and accountant for the fiduciary do not actually 
represent the beneficiaries.

2. Over-Reporting Will Be the Norm

The requirement that the executor list all items of property that could be 
used to satisfy the beneficiary=s gift will, in many cases, mean that every 
residuary beneficiary must receive a list of all estate assets that have not 
been specifically bequeathed or devised.  This both requires that the 
fiduciary prepare a number of relatively long Forms 8971 and Schedule(s) 
As, and also that this mass of data will most often be incorrect.  Most 
estates sell or buy some assets during estate administration, whether for 
investment purposes or to raise money for estate expenses and taxes.  Such 
purchases and sales will alter the accuracy of the beneficiary=s Schedule 
A. The date for providing Schedule A to the beneficiaries is set by statute, 
so it is not clear how else the IRS could have handled this issue.  A 
technical correction in the statute to require that the Schedule A be 
provided within 30 days of the date on which the assets are actually 
distributed would make far more sense and, one hopes, will be added by 
the next Congress to its already-impressive Ato-do list.@

3. Caution: This Is Not Your Real Basis



Zaritsky on Consistent Basis Rules, page 37

It is also interesting to note that no attempt is made to inform the 
beneficiary of his or her actual basis in the asset.  The basis of depreciable 
or depletable assets of the decedent could be well below the asset=s estate 
tax value, but Form 8971 and Schedule A only requires that the estate tax 
value be reported. 

4. Why Stop at Just One

The requirement that a supplemental Form 8971 and Schedule As be filed 
whenever there is an adjustment to the information that was reported 
means that all fiduciaries should expect to file several forms and 
Schedule(s) during the administration of a taxable estate.  Every time an 
asset reported on Form 8971 or a Schedule A is sold or other assets are 
bought, a supplemental Form 8971 and Schedule A should probably be 
filed.


