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THE END OF LAWYERS – RICHARD SUSSKIND

• “The End of Lawyers? – Rethinking the Nature of Legal Services”
• Author Richard Susskind challenges lawyers to consider:

• Which aspects of their legal work can be done differently:
• Cheaper, quicker and more efficiency
• Automation and outsourcing is becoming more commonplace
• Advanced system and on-line self help tools

• Technology has made the trusts & estates practice more efficient 
• Consider Legal Zoom



ESTATE, GIFT & GST TAX EXEMPTION CHART

Transfer Taxes 2000 2001 2009 2012 2017
Gift tax exemption $1,000,000 $1,000,000 $1,000,000 $5,120,000 $5,490,000
Estate tax exemption $1,000,000 $1,000,000 $3,500,000 $5,120,000 $5,490,000
GST tax exemption $1,000,000 $1,000,000 $3,500,000 $5,120,000 $5,490,000
Gift, Estate & GST tax rate Up to 55% Up to 50% 45% 40% 40%
Portability No No No No Yes



2017 FEDERAL INCOME TAX RATES

Income Taxes 2012 2017

Income tax rates Maximum rate of 35% 
(10%, 15%, 25%, 28%, 
33% and 35% brackets)

Maximum rate of 39.6% (or 43.4% with
health care surtax) (15%, 28%, 31%, 36%
and 39.6% brackets)

Dividends 15%  (0% for taxpayers 
under 25% bracket)

Ordinary income treatment (taxed at rates
listed above)

Long-term capital gains 15% (0% for taxpayers 
under 25% bracket)

20% (or 23.8% with health care surtax)

Health care surtax Not Applicable 3.8% on lesser of (i) net investment
income; or (ii) excess of modified adjusted
gross income over the “threshold
amount” ($250,000 for married couple;
$200,000 for individual taxpayers)



POSSIBLE 2017 TAX LAW CHANGES

• Analysis of three primary sources:
• Trump 2016 campaign website
• One-page 2017 Tax Reform for Economic Growth & American Jobs
• 2016 GOP “Blueprint for Tax Reform”

• Many of the tax law changes exist in each of the three sources



2016 TRUMP CAMPAIGN WEBSITE TRANSFER TAX PLAN
2017 Tax Year Trump Tax Plan

Estate tax $5,490,000 (later adjusted for 
inflation) with top tax rate of 40%

Eliminates estate tax

Portability of estate and 
gift tax exemption

Unused exemption of deceased 
spouse available (with limitations)

Eliminates estate and gift tax

Lifetime gift tax exemption $5,490,000 (later adjusted for 
inflation) with top tax rate of 40%

Eliminates gift tax

Generation-skipping
transfer tax

$5,490,000 (later adjusted for 
inflation) with top tax rate of 40%

Eliminates generation-skipping
transfer tax

Gift tax annual exclusion $14,000 per donee (as indexed for 
inflation - $15,000 anticipated in 
2018)

Eliminates gift tax

Basis of inherited assets Step up to fair market value at death Uncertain:  gain either taxed at 
death or disposition, with possible 
exemption for first $10 million and 
full exemption for  small businesses 
and family farms. 

Private Foundations Gift of appreciated publicly traded 
stock deductible at fair market value

“Disallows” contributions of 
appreciated assets “into a private 
charity” established by decedent or 
decedent’s family



2016 TRUMP CAMPAIGN WEBSITE INCOME TAX PLAN
2016 Tax Year Trump Tax Plan

Ordinary Income Tax Rates 7 brackets with a top rate of 
39.6%

3 brackets: 12%, 25% & 33% rate

Phase out of itemized 
deductions and personal 
exemptions

Applies to AGI over:
$259,400 (single)
$311,300 (married)

Limit on itemized deductions,
$100,000 (single)
$200,000 (married)

Alternative minimum tax 28% minimum rate, with 
exemption amount of $53,900 
(single); $83,800 (married); or
$23,900 (trusts)

Eliminates the Alternate Minimum 
Tax

Rates on capital gains / 
dividends

Top rate of 20%; 1 year holding 
period 

Top rate of 20%; 1 year holding 
period 

Surtax on net investment 
income

3.8%, if above either: $200,000 
AGI (single); $250,000 (married); 
or
Trusts with income over $12,400 

Eliminates through the repeal of the 
Affordable Care Act (Obamacare)

Retirement accounts Various rules and limitations No specific proposal

Taxation of carried 
interests

Taxed as capital gains Taxed as ordinary income



THE 2017 TAX REFORM FOR ECONOMIC GROWTH 
AND AMERICAN JOBS

• One page summary with less than 200 words and 9 numbers
• Reading the “tea leaves” for anticipated changes
• However, please note the President occasionally “changes his mind”
• Primary elements of tax reform (repeated verbatim below):

• “Repeal the death tax”
• Reducing the 7 tax brackets to 3 tax brackets of 10%, 25% and 35%
• 15% business tax
• Eliminate tax breaks fro special interests
• Protect the home ownership and charitable gift deductions



PROCESS IN MONTH OF MAY:
LISTENING SESSION WITH STAKEHOLDERS

• “The Biggest Individual and Business Tax Cut in American History”
• The one-page tax plan release states that “Throughout the month of 

May, the Trump Administration will hold listening sessions with 
stakeholders to receive their input . . .  .”

• Regrettably, these sessions have not yet begun



2016 GOP BETTER WAY FOR TAX REFORM

• The House Ways & Means Committee released a “blueprint” for tax
reform in June 2016

• The primary elements of the “blueprint” include:
• Three tax brackets of 12%, 25% and 33%
• Capital gains at 50% of marginal rate
• 25% business tax rate
• Repeal of estate and GST tax
• Retains full ”step up” of cost basis at death



WHEN SHOULD WE EXPECT TAX REFORM?

• Your guess is as good as mine
• What once appeared to be a certainty now has a shade of doubt
• Health care progress in House may delay tax reform 
• Congress will recess in August
• Repeal of HCA eliminates 3.8% surcharge tax and reduces deficit
• Trump/GOP may seek a “quick win” if health care reform stalls again
• Best guess (and it’s just a guess): September 2017



ANTICIPATED EFFECTIVE DATE OF TAX REFORM

• Difficult to change income tax rates and rules mid-year
• Some tax legislation has been effective as of date of introduction
• These mid-year tax law issues do not apply to repeal of estate tax



WHO IS IMPACTED BY ESTATE TAX REPEAL?

• 0.2% of Americans pay federal estate tax (approximately 5,000/year)
• Raises $20 billion per year
• Use of term “death tax” is effective, but misleading
• Effect on family businesses and farms is vastly overstated
• Economic stimulus effect is lower than with income tax cuts
• Taxes assets which have already been taxed several times
• Does not take into account “step up” in cost basis



RECONCILIATION BILL – 10 YEAR REPEAL

• Need to pass tax reform under reconciliation process
• Only 50 votes are needed in the Senate to pass tax reform 
• Otherwise 60 votes are needed – extremely difficult
• Can only use reconciliation in limited circumstances
• Need to pass 2017 & 2018 budgets in 2017 to use reconciliation
• Reconciliation legislation is effective for 10 years only
• Tax reform would “sunset” (as in year end 2010 and 2012)



ESTATE & GST REPEAL – BUT THE GIFT TAX LIVES

• The estate tax would be repealed immediately.
• The GST tax would also be repealed immediately.
• There are no anticipated changes to the gift tax.



POSSIBLE MODIFIED COST BASIS 
“STEP UP” AT DEATH

• All assets receive a “step up” in cost basis at death
• The “step up” occurs regardless of whether estate tax is paid.
• Trump campaign plan had a modified “step up”

• May allow a “step up” for assets up to a limited amount
• Could possibly include a recapture tax at death

• GOP “Blueprint” does not address “step up” in cost basis



USE OF PORTABILITY & STEP UP IN COST BASIS

• Clients have the option of using either:
• Portability; or
• Credit shelter trust for spouse

• Portability has a few advantages:
• Simple election on estate tax return
• “Step up” in cost basis on death of both the first and surviving spouse
• No need to file of credit shelter trust fiduciary income tax returns

• Credit shelter trust shelters all future appreciation from estate tax



ESTATE PLANNING IF NO GST TAX

• Should all assets left to children at death be held in lifetime trusts?
• Would avoid transfer tax for 360 years even if estate tax is reinstated
• May also provide asset protection for the child
• Can structure with child as sole trustee if HEMS standards used
• Trust can allow broader distributions if independent trustee is used
• Testamentary limited power of appointment provides flexibility



PROACTIVE ESTATE TAX REDUCTION PLANNING

• Should we continue implementing estate tax reduction plans?
• If the estate tax repeal sunsets in 2027, the failure to plan now can

be very expensive
• The downside of planning for clients who ultimately pass away

when the estate tax is repealed may be nothing more than the
transactional costs

• Almost all clients we have spoken to expect that the estate tax will
be resurrected some day



GRANTOR RETAINED ANNUITY TRUST (GRAT)

• GRATs can transfer appreciation of assets in excess of the Section
7520 rate gift tax free

• Even under an estate tax repeal regime, transferring assets gift tax
free during life will be highly desirable to many clients

• Carryover basis of transferred assets will be less of an issue
• May be a limited step up in cost basis at death under the new law
• Can still use grantor trust status to “swap” assets for cost basis reasons

• May wish to use GRATs with more than a 10 year term
• May be able to “skip” generations through a QPRT if the GST tax is

repealed at the time the QPRT is funded



QUALIFIED PERSONAL RESIDENCE TRUST (QPRT)

• As with GRATs, can structure QPRTs with a 10+ year term
• If the client dies within 10 years, the residence will be returned to

estate (and would not be subject to estate taxation)
• If the client survives the 10+ year term, the residence will pass gift

tax free to the client’s beneficiaries (even if the estate tax is
reinstated)

• May be able to “skip” generations through a QPRT if the GST tax is
repealed at the time the QPRT is funded

• Loss of basis “step up” may not matter



FAMILY LIMITED PARTNERSHIP (FLP) PLANNING

• Can use FLP to obtain substantial valuation discounts for:
• Minority interest; and
• Lack of marketability

• May use in planning through:
• Gift of limited partnership interest
• Sale of limited partnership interest to an intentionally defective grantor

trust (IDGT)
• Funding of GRAT



THE BRIEF LIFE AND SUDDEN DEATH OF THE 
SECTION 2704 REGULATIONS

• The proposed Section 2704 regulations were reviewed in depth at
the 11/3/16 Florida Fellows Institute session

• Donald Trump was elected president four days later
• Regulations were never made final
• On 1/20/17, President Trump declared a moratorium on all new

federal rulemaking
• The proposed restrictions on the use of certain valuation discounts

will not take effect



REVIEW OF ALL LIFE INSURANCE POLICIES

• All life insurance coverage purchased to provide liquidity for estate 
taxes should be reviewed with clients

• Insurance policies should be independently reviewed to determine 
the probability that the policy will implode before mortality



PLANNING FOR ELDERLY CLIENTS AND OTHERS 
WITH POSSIBLE REDUCED MORTALITY

• Revise current estate planning documents to eliminate credit shelter
trust provisions and maximize GST planning

• Continue implementation and administration of estate tax reduction
strategies

• Focus on obtaining “step up” in cost basis if limitations are not
imposed under the new law



PLANNING FOR CLIENTS WHO SHOULD (OR 
EXPECT) TO LIVE BEYOND 10 YEARS

• Revise current estate planning documents to eliminate credit shelter
trust provisions and maximize GST planning

• Continue implementation and administration of estate tax reduction
strategies



LIST AND IDENTIFY ALL OF YOUR CURRENT FIRM 
ESTATE PLANNING CLIENTS

• Meeting with all of our clients following tax reform will take time
• Need to develop lists of estate planning clients

• All firms should have a sub list of their best clients (80%/20% rule)
• Need to identify elderly clients and those in poor health

• Determine which clients to meet with and when



REVIEW ALL CLIENT ESTATE PLANS PRIOR 
TO ESTATE TAX REPEAL 

• Begin review of current documents to identify formula provisions:
• Credit shelter trust provisions
• GST exemption planning
• Life insurance

• Develop basic prototype amendments for “stop gap” planning



CREDIT SHELTER FORMULA PROVISIONS

• May no longer be necessary, but do they cause any harm?
• Some credit shelter trusts direct funding of GST trusts on the death 

of the surviving spouse



GST FORMULA PROVISIONS

• In some cases, current formula provisions (“I leave an amount equal to
the GST exemption amount”) may result in zero funding of GST trust
unless modified

• In other cases, the formula provisions may leave more to lifetime GST
trusts than a client may originally have intended

• Lifetime GST trusts could avoid transfer tax in Florida for 360 years even if
estate tax is reinstated

• May also provide asset protection for the child
• Can structure with child as sole trustee if HEMS standards used
• Trust can allow broader distributions if independent trustee is used
• Testamentary limited power of appointment provides flexibility



PROJECT AMOUNTS & TIMING OF DISTRIBUTIONS 
TO BENEFICIARIES AFTER ESTATE TAX REPEAL

• A simple step which clients appreciate
• Not all clients wish to leave large amounts to children/grandchildren
• Very helpful in describing terms of trust and ages of distribution
• Occasionally leads to philanthropic planning



MAXIMIZE USE OF GST EXEMPT TRUSTS

• Explain to clients both the benefits and downside of using GST
exempt trusts

• Provide an outline and/or flowchart demonstrating how a lifetime 
GST trust would operate
• HEMS distributions if sole trustee
• Broad distributions if independent trustee
• Possible use of sprinkling provisions for more remote descendants
• Use of corporate trustee
• Fiduciary income tax returns and annual accountings



QUALIFIED RETIREMENT PLANS AND ROTH IRAs

• What will the new maximum income tax rates be?
• Deductions now at lower tax rates to get deferral at higher rates?
• Depends on client’s age & the power of tax deferred compounding
• Will there be special Roth IRA conversion opportunities?
• Continuation of IRA charitable rollover?



EFFECT OF PRIOR ATTEMPTS AT TAX REFORM

• Economic Recovery Tax Act of 1981
• Tax Reform Act of 1986
• Economic Growth & Tax Reform Reconciliation Act of 2001
• Tax Reform, Unemployment & Job Creation Act of 2010
• American Tax Relief Act of 2012 (enacted January 2, 2013)
• 2017 Tax Reform for Economic Growth & American Jobs



THE FUTURE OF ESTATE PLANNING

• Will we be employed after comprehensive tax reform?
• Will automation make our jobs obsolete?
• Will there always be a role for attorneys and counselors at law?



THE COMPONENTS OF A SUCCESFUL 
ESTATE PLANNING PRACTICE

• Preparation of wills and trusts
• Estate tax minimization planning
• Estate and trust administration
• Probate and trust litigation
• Asset protection planning
• Charitable planning
• International planning
• Administration of charitable trusts and private foundations



ADDITIONAL COMPONENTS OF A SUCCESFUL 
ESTATE PLANNING PRACTICE

• Prenuptial agreements
• Income and tax planning compliance
• Tax audit proceedings
• Gift planning
• Elder law planning
• Buy-sell agreements
• Aspects of financial planning



CONGRATULATIONS ON YOUR COMPLETION OF 
THE FLORIDA FELLOWS INSTITUTE

• Continued education will allow you to become the best you can be
• Significant investment of time will produce substantial rewards
• Development of valued contacts and treasured friendships
• You will have the opportunity to “give back” as you progress
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