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Tax Recovery Decisions 

Arranged by Code Section then by Date of Court Order (Latest First) 

By: Trent S. Kiziah 

I. IRC Sec. 2032A 

 
1. Libeu v. Libeu, 205 Cal. App.3d 1436, 253 Cal. Rptr. 456 (Ca. App. 1989) 

a. Court holds that 2032A recapture tax, not California law, governs the allocation of 

the recapture tax. Court notes that the surviving spouse as income beneficiary of 

the trust and her step-children as remainder beneficiaries are liable for the 

recapture tax. 

b. Court clearly holds that federal preemption doctrine applies to 2032A. 

 

II. IRC Sec. 2206 

 
2. Estate of Smith, 891 So.2d 811 (Miss. 2005) 

a. Case concerns an intestate estate, three life insurance policies – one payable to a 

surviving spouse, and Mississippi tax apportionment statute. The latter provides 

that if federal law applies, federal law governs 

b. IRC sec. 2206 governed. 

c. Issue: Whether surviving spouse should bear a portion of the estate tax based on 

the theory that the life insurance was part of the federal gross estate. 

d. Court notes IRC sec. 2206 references the “taxable estate” and the marital 

deduction. 

e. Court holds life insurance policy payable to surviving spouse is not included in 

taxable estate because of marital deduction therefore she bears no portion of the 

tax.  

f. Note, Mississippi statute defers to federal law.  

3. Emmertz v. Cherry, 271 Ga. 458, 520 S.E.2d 219 (Ga. 1999) 

a. Life insurance included in decedent’s estate. 

b. Issue: Whether tax apportionment clause in decedent’s will waived right of recovery 

under 2206? 

c. Will directs that “all estate, inheritance, succession or death taxes” be paid from 

residue. Under another provision, the executor was directed to recover from 

recipients of power of appointment property and QTIP property, estate taxes 

“legally recoverable.” 

d. At issue is whether the “death taxes” clause was sufficient to override 2206 when 

read in conjunction with the subsequent clause directing recover of taxes from POA 

and QTIP beneficiaries. 
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e. Court held clause was sufficient to override 2206 and therefore no recovery from 

life insurance recipients. Court noted decedent did not have to expressly waive right 

of recovery. Tax apportionment clause was sufficient since it referenced “all … death 

taxes.” 

f. Court makes no mention of Georgia law. Does not address whether federal or state 

law controls. It analyzes issue solely 2206 and the tax apportionment clause in the 

will to reach its conclusion. 

g. Court notes the facts are more comparable to those in Estate of Tovrea v. Nolan, 

173 Ariz. 568, 845 P.2d 494 (App. 1992) than with In Re Cooney, 197 Wis.2d 484, 

541 N.W. 2d 467 (1995). 

4. Fagan v. Comm’r,  T.C. Memo 1999-46 (1999) 

a. Issue involves conflicting provisions in decedent’s will and revocable trust. Will 

directed that all estate taxes be borne by the residue and directed that the executor 

not apportion tax to any other property included in federal gross estate.  The trust 

directed that the estate taxes be borne by non-charitable beneficiaries. 

b. Life insurance included in federal gross estate and payable to trust. 

c. Court notes 2206 expressed Congressional direction that federal law preempts state 

law. Court notes 2206 applies unless decedent directs otherwise in will. Court notes 

North Carolina law also permits the decedent to direct otherwise in will. 

d. Issue whether will and trust should be read together.  

e. Court holds will controls since 2206 and N.C. law provides that decedent may direct 

otherwise by will. 

f. Court holds will provision override 2206 and N.C. law. 

g. Court does not explain why it refers to N.C. law if 2206 governs. 

5. Estate of Cohen, 954 S.W.2d 409 (Mo. App. 1997) 

a. Issue whether tax apportionment provision in will was sufficient to waive right of 

recovery under 2206 due to life insurance inclusion in federal gross estate. 

b. Court citing to Riggs v. Del Drago and Priedeman, 356 Mo. 627, 202 S.W.2d 900 

(Mo. 1947) that federal law governs with respect to apportionment of life insurance.   

c. Will provided: 

i. “I direct my Personal Representatives to pay, without reimbursement or 

contribution, all estate, inheritance taxes and succession duties assessed by 

reason of my death by the United States or any State thereof.” 

d. Court notes that the Missouri Supreme Court in Priedeman requires that a clear 

direction is required to override 2206.  

e. Court holds that the provision in the will does not contain a specific reference to life 

insurance and does not contain a clear direction that the life insurance beneficiary 

receive the benefits tax free. 

f. Tax clause was insufficient to waive 2206. Life insurance beneficiaries were required 

to bear a pro rata portion of estate taxes. 

6. Tovrea v. Nolan, 173 Ariz. 568, 845 P.2d 494 (Ariz. App. 1992) 
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a. Decedent’s will provided: “My personal representatives shall also pay from the 

residue of my estate all estate and inheritance taxes assessed by reason of my death 

other than those related to qualified terminable interest property contained 

therein.” 

b. Decedent died with probate estate of $2.1 million, life insurance policy with death 

benefit of $2.7 million and QTIP Trust with value of $4 million. 

c. Issue whether the life insurance policy was required to bear a pro rata portion of 

the estate tax.  

d. In footnote 1, court states: 

i. “Apportionment of federal taxes on life insurance proceeds is governed 

exclusively by 26 U.S.C. § 2206, and states may not apply contrary state 

laws. McAleer v. Jernigan, 804 F.2d 1231, 1233 (11th Cir. 1986). This appeal 

involves both federal and state estate taxes. In Arizona, the apportionment 

rule of § 2206 is also applied to state estate taxes unless the testator directs 

otherwise. See Brewer v. Peterson …. Thus, our decision in this appeal 

applies to both Arizona and federal estate taxes. 

e. Court examines references numerous cases in Arizona and other jurisdictions.  

f. Court concludes will is sufficient to waive 2206 since tax clause specifically 

references QTIP property – illustrating the fact that the decedent knew of non-

probate property included in her federal gross estate. 

g. Court referenced two Arizona cases which had examined tax clauses which 

contained the phrase “property passing outside of probate.” A similar reference was 

not made in the tax clause examined in this case but court found the reference to 

the QTIP an indication that the will was calling upon itself “all” estate taxes except 

the taxes charged to the QTIP. 

7. Estate of Kapala, 402 N.W.2d 150 (Minn. App. 1987) 

a. Life insurance bought to fund a buy-sell agreement was included in decedent’s 

estate. 

b. Issue is whether a pro rata portion of the federal and state estate tax should be 

borne by the recipient of the life insurance.  

c. Court noted that both 2206 and Minnesota law required the life insurance bear a 

portion of the tax. Both statutes permitted the will to direct otherwise. The 

Minnesota statute also allowed any “other written document” to direct otherwise. 

d. The recipient of the life insurance argued that the buy-sell partnership agreement 

controlled. The court noted that there was no reference to the life insurance in the 

buy-sell agreement and further held that the “other document” should only refer to 

a document with testamentary intent.  

e. Court references Riggs and notes that both 2206 and Minnesota statutes are similar. 

8. McAleer v. Jernigan, 804 F.2d 1231 (8th Cir. 1986) 

a. Section 2206 preempts Alabama tax apportionment law with respect to life 

insurance. Will did not contain a tax clause. Lower court had concluded that under 
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Alabama law residue must bear all the tax. The court disagreed holding 2206 

controls. 

9. First National Bank of Shelby v. Dixon, 38 N.C. App. 430, 248 S.E.2d 416 (N.C. App. 1978) 

a. Section 2206 supersedes state apportionment law in regard to federal estate tax.  

10. Estate of Ogburn, 406 P.2d 655 (Wyo. 1965) 

a. With respect to life insurance included in the federal gross estate, 2206 apportions 

the federal estate tax rather than state law.  Court clearly labels 2206 as a tax 

apportionment provision. 

b. Court does not address whether 2206 extends to state estate tax because Wyoming 

had an inheritance tax. 

11. Weinberg v. Safe Deposit & Trust Co. of Baltimore, 198 Md. 539, 85 A.2d 50 (Md. App. 

1951) 

a. Surviving spouse received life insurance proceeds. She argued that the executor 

could not recover a portion of the federal estate taxes from her under the 

predecessor to 2206 since the insurance proceeds did not generate estate taxes due 

to the marital deduction. 

b. The court holds that the last sentence of the predecessor to 2206 (which essentially 

read the same as the last sentence of current 2206) did not apply because it only 

applies if the aggregate amount passing to the spouse exceeds the marital 

deduction (remember marital deduction at the time limited to half the estate).  I 

believe the court totally misreads 2206. 

c. Reaching the conclusion that it did, the court concludes Maryland law applies which 

requires the spouse to bear a pro rata portion of the estate tax. 

d. Bizarre result? 

12. Pearcy v. Citizens Bank, 121 Ind. App. 136, 96 N.E.2d 918 (1951) 

a. Executor has a duty to recover taxes under predecessor to 2206.  

13. Priedeman v. Jamison, 356 Mo. 627, 202 S.W.2d 900 (Mo. 1947) 

a. Court holds that predecessor to 2206 preempts state law as to apportionment of 

federal estate taxes. Court analyzes whether will direction was sufficient to override 

statutory apportionment provided in predecessor to 2206. 

b. Will direction: 

i. “I direct that all inheritance, succession and estate taxes, both federal and 

state, which may be assessed against my estate, or against any legatee or 

devisee in this my Will named, shall be paid by my Executors, so that each 

legatee or devisee shall receive his or her legacy or devise in full, clear and 

free of all taxes herein described.” 

c. Court holds clear direction by the testator is required to override predecessor to 

2206. 

d. Court reads will provision as only exonerating legacies and devises under will. Court 

does not expand the language to exonerating non-probate property. 
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III. IRC Sec. 2207 

 
14. Webb H. Coe Marital and Residuary Trusts, 233 Mich. Appl. 525, 593 N.W.2d 190 (Mich. 

App. 1999) 

a. Issue: Whether tax clause in surviving spouse’s will waived right of recovery 

provided by 2207 and by Michigan statute with respect to GPOA Marital Trust. 

b. In quoting 2207, court states: 

i. “Although federal preemption issues abound when dealing with federal 

estate tax apportionment, we believe that the language in subsection 

133a(2) [Michigan statute] controls because it further defines what the 

phrase “[u]nless the decedent directs otherwise in his will” means and crafts 

an exception to the general rule of apportionment.” 

c. Michigan statute provides: 

i. “[a] general direction in a will to pay all taxes imposed on account of a 

testator’s death shall not be construed to include taxes imposed because of 

the testator’s exercise, nonexercise, or release of a power of appointment 

unless the testator expressly manifests an intention that taxes so imposed 

by paid out of his or her estate.” 

d. Court essentially imposes upon 2207 a stringent standard of clear and 

unambiguous. 

e. Court holds that the surviving spouse’s will waived right of recovery because it not 

only contained a general boilerplate pay all estate taxes but also stated that the 

executor was not to recover the estate taxes from any beneficiary.  

f. Interesting case in that it blends 2207 with state statute to define what is a direction 

otherwise. 

15. Sarosdy v. Johnson, 894 S.W.2d 640 (Ky. App. 1994) 

a. Issue: whether surviving spouse’s will waived statutory right of recovery provided by 

2207 with respect to trust included in her federal gross estate due to a general 

power of appointment over a marital trust. 

b. Court solely analyzes 2207, making no mention of state law. 

c. No mention of any state estate taxes. 

d. Court holds that determinable document is surviving spouse’s will not that of her 

late husband who created trust. 

e. Surviving spouse’s will called for equitable apportionment. 

f. Court holds that surviving spouse’s estate and GPOA marital trust should equitable 

share federal estate tax. Notable, surviving spouse’s estate would have paid no tax 

without GPOA inclusion. 

16. Gellerstedt v. United Missouri Bank of Kansas City, 865 S.W.2d 707 (Mo. App. 1993) 

a. GPOA Marital Trust included in surviving spouse’s federal gross estate.  

b. Surviving spouse’s will was silent as to tax apportionment. 
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c. Her will was executed in Kansas, but she moved (or was moved after her 

incompetency – issue remanded for determination) to Missouri. 

d. Issue whether Missouri’s equitable apportionment common law or Kansas’ charge 

the residue common law applied. 

e. Court references 2207 and Riggs. It holds 2207 does not designate out of what fund 

the tax is payable. Court examines what state law applies to apportion tax. 

17. King v. United Jewish Appeal, 22 N.Y.2d 456, 239 N.E.2d 875 (N.Y. App. 1968) 

a. Surviving spouse did not exercise general power of appointment over marital trust. 

Accordingly, the GPOA Marital Trust passed 1/3 to various charities and 2/3 in trust 

for a daughter.  

b. Surviving spouse’s will directed that the additional estate taxes caused by inclusion 

of GPOA Marital Trust in his federal gross estate be borne by that trust. 

c. Issue: whether the surviving spouse’s will may impose on the GPOA Marital Trust 

tax at the marginal rate rather than the average rate set forth in 2207. 

d. Citing to Riggs, the court noted that 2207 apportioned tax when a GPOA is included 

in the estate and represents an exception to the general rule that apportionment of 

tax is left to the state. 

e. Court holds that the phrase “unless the decedent directs otherwise” in 2207 is not 

limited to waiving the tax. The decedent can impose more than the prorata portion 

of the tax on the GPOA. Court notes that the decedent could have accomplished the 

same objective by exercising the power.  

f. The court’s holding is interesting in that it could also apply to 2206 which has similar 

language.  

g. The court also had to examine whether the estate tax charged to the GPOA Marital 

Trust should be borne by the trust before its division.  Charities argued they should 

not be burdened with the tax. Court reads the will as to direct the tax off the top 

and thus doesn’t really address how the tax would apply if the will was less clear.  

18. Estate of Green, 76 N.J. Super 559, 185 A.2d 57 (1962) 

a. First wife died leaving a GPOA Marital Trust for her husband. In default of the 

exercise, the property passes to an aunt and nieces. 

b. Husband remarries. 

c. Husband dies. He does not exercise power of appointment. He leaves all but $5,000 

of his probate estate to his wife. 

d. Federal estate taxes are imposed due to the imposition of the GPOA Marital Trust. 

e. 2207 is at issue. Issue is what portion of the tax that GPOA Marital bears. Court 

concludes that trust must bear a tax equal to its value over the taxable estate plus 

$60,000 exemption (remember this predates unified credit). 

f. Court clearly says the value for purposes of the numerator is reduced by debts and 

administration expenses. 

g. Court states that in determining the amount of tax charged to the probate estate 

which passed to the wife, one does not reduce the value by the marital deduction. 

h. Court’s conclusion seems erroneous.  
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IV. IRC Sec. 2207A 

 
19. McLemore v. McLemore, 63 So.3d 468 (Miss. 2011) 

a. QTIP trust included in surviving spouse’s federal gross estate. 

b. Surviving spouse’s will was silent as to tax apportionment. The late husband’s will 

directed that the surviving spouse’s property bear estate taxes. Beneficiaries of 

husband’s estate argued that the late husband’s direction controlled. 

c. Court holds that it is the surviving spouse’s will that controls for purposes of 2207A. 

d. Court holds that there federal supremacy issues are moot because 2207A and 

Mississippi Code Ann. Sec. 27-10-7 are not in conflict and not at issue since surviving 

spouse’s will contained no direction. 

20. In Re Blauhorn Revocable Trust, 275 Neb. 256, 746 N.W.2d 136 (Neb. 2008) 

a. Court holds Congress intended 2207A to preempt state law. IRC 2207A, as amended 

by TRA ’97, requires specificity to override. Court holds language in revocable trust 

did not reference 2207A or QTIP Trust and therefore was not specific enough to 

override 2207A. 

b. Only federal estate tax at issue. Nebraska estate tax not at issue because Nebraska 

has an inheritance tax.  

c. Tax clause in revocable trust states: 

i. “All the debts against the Settlor’s estate shall be paid as soon after Settlor’s 

death as can conveniently be done.  County inheritance tax shall be payable 

from the share of each beneficiary. Federal or state estate tax payable by 

Settlor’s estate shall be allocated as follows with no right of reimbursement 

from any recipient or beneficiary of any such property whether or not such 

property passes under this Will.  

d. Court notes:  

“As an initial matter, we note that Congress’ general intent with respect to the 

federal estate tax is that it be governed by state law and that absent contrary 

congressional enactments, state law governs the allocation of tax burden.  

However, we conclude that § 2207A directly applies to the question presented 

by this appeal and, as such, is a contrary congressional enactment.  As a result, 

we conclude that § 2207A preempts any applicable state law to the extent that 

state law might purport to deal with the payment of federal estate tax 

attributable to QTIP.” 

e. Court concludes: “Section 2207A provides that “an intent to waive any right of 

recovery under this subchapter” must be specifically made. A plain reading of the 

language shows that some reference to “this subchapter,” in other words, 

§2207A(a), is necessary in order to show a testator’s intent to waive the right of 

recovery.”  
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f. Court concludes: “[W]e conclude that such [language in trust] was insufficient to 

waive the trust’s right of reimbursement under that section [2207A]. As is detailed 

above, this is so because there was no reference to § 2207A, or even to the QTIP 

trust or property, in article X, and thus no language ‘specifically indicat[ing] an 

intent to waive any right of recovery under this subchapter” as required by § 

2207A.’”  

21. Eisenbach v. Schneider, 140 Wash. App. 641, 166 P.3d 858 (Wash. App. 2007) 

a. Issue: Whether trust contained a sufficient direction to override right of recovery 

under 2207A. 

b. Trust contained following language: 

i. “The Trustee shall pay out of principal, to the extent that this trust shall be 

included in the gross estate of either Settlor for the purposes of determining 

federal estate taxes or Washington estate taxes, a ratable share of such 

taxes determined by the proportion which the taxable portion of the trust 

estate bears to the net taxable estate of the settlor.” 

c. QTIP beneficiary argued language was not sufficient noting that 2207A required 

specificity, referencing the following quote in the Congressional committee report 

to TRA ’97: 

i. “the right of recovery with respect to QTIP is waived only to the extent that 

language in the decedent’s will or revocable trust specifically so indicates 

(e.g., by a specific reference to QTIP, the QTIP trust, section 2044, or section 

2207A).” 

ii. The report also states that a general provision specifying that all taxes be 

paid by the estate is no longer sufficient to waive the right of recovery. 

d. Court holds that the trust contains a clear direction directing pro rata 

apportionment of estate taxes and that 2207A does not require any particular 

magical language to override it. Rather, the purpose of 2207A is to ensure that the 

testator’s intent effectively controls.   

e. Court notes that Washington’s apportionment statute is not at issue. 

22. Matter of Probate of Will of Samuel Lee, 910 A.2d 634 (N.J. App. 2006) 

a. Facts:  Surviving spouse dies with QTIP trust included in his federal gross estate. The 

QTIP Trust directs distribution of $165,000 outright to a daughter and $600,000 

directed to be held in trust for the daughter. The balance of the QTIP trust is 

directed to two charities.  

b. Issue: How are estate tax apportioned among charitable and non-charitable 

beneficiaries.  

c. Charities argued that IRC sec. 2207A and state law (New Jersey) exonerate them 

from paying any of the estate taxes since the distributions to charity do not give rise 

to tax.  

d. Court states:  

i. “There can be no dispute that 26 U.S.C.A. § 2207A applies to the question 

before us, and preempts state law regarding the payment of federal estate 
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taxes attributable to QTIP Property…. As a result, the federal statute and 

regulation preempt state law with respect to the payment of federal estate 

taxes, and the charitable beneficiaries cannot be assessed their 

proportioned share for federal estate tax purposes.” 

ii. New Jersey statute provides equitable apportionment of federal and state 

estate taxes. Court holds federal law preempts when it comes to QTIP 

inclusion. 

e. Court however holds charities must bear the estate taxes arising on the non-

charitable bequests because of evidence presented that grantor wanted her 

daughter to receive distributions free of estate taxes.  

i. Court notes construction of a will is a matter of state law, and state law 

governs the allocation of the tax burden in the absence of congressional 

intent to the contrary. 

ii. Court holds evidence presented as to “probable intent” was controlling.  

f. Court also holds that charities must bear New Jersey estate taxes attributable to 

non-charitable distributions. 

g. Note, court applies New Jersey tax apportionment statute as to New Jersey estate 

tax arising as a result of QTIP’s inclusion. 

h. The parties had agreed that the QTIP trust would pay the additional federal and 

state estate taxes attributable to QTIP’s inclusion in the federal gross estate. Issue is 

which party in the QTIP would bear those taxes. In other words, the case concerns 

inter-entity apportionment not in intra-entity apportionment.  

23. Forrester v. Forrester, 914 So.2d 855 (Ala. 2005) 

a. Court holds that facts are indistinguishable from Cleveland v. Compass Bank, 652 

So.2d 1134 (Ala. 1994) and refused to overturn Cleveland. 

b. QTIP Trust included in surviving spouse’s federal gross estate. Surviving spouse’s will 

did not contain a tax apportionment provision. The late husband’s will did direct 

that QTIP trust bear estate taxes caused by inclusion of QTIP property. 

c. Issue: Who should bear the Alabama estate taxes caused by the inclusion of the 

QTIP trust in the surviving spouse’s federal gross estate? 

d. Court holds that Alabama law, which burdens the residue with all estate taxes, 

governs apportionment of Alabama estate taxes not 2207A. 

e. Note, apportionment of federal estate taxes not at issue. While court states that 

2207A preempts Alabama law with respect to federal estate taxes, the statement is 

dicta. 

f. Beneficiary of estate argued that surviving spouse’s apportioned the tax by failing to 

disavow the federal default provision of 2207A. Court holds Alabama statute 

requires an affirmative directive if the decedent wishes to avoid the default rule 

applicable to state estate taxes. 

24. Estate of Klarner, 113 P.3d 150 (Colo. 2005) 

a. Facts: Surviving spouse died. QTIP trust created by her late husband was included in 

her federal gross estate. Trustees of the QTIP trust and the decedent’s revocable 
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trust (the same trustees served as trustees of both trusts) petitioned the court for 

declaratory judgment as to amount of estate taxes QTIP trust should bear.  

b. Beneficiaries of QTIP Trust and trustees of QTIP Trust agreed that the tax 

apportionment provision in the “estate documents” (the court does not specify 

whether the tax apportionment provision was in the decedent’s will or trust and 

does not quote the language. Footnote 4 of the opinion notes “estate documents” 

required expenses and taxes to be paid “without apportionment and without 

reimbursement from any person”) were not specific enough to override the 2207A. 

Thus, they agreed that the additional federal estate taxes caused by the inclusion of 

the QTIP trust in the federal gross estate should be borne by QTIP Trust. 

c. Issue: Whether 2207A preempts Colorado tax apportionment statute as to Colorado 

state estate taxes resulting from QTIP’s inclusion in surviving spouse’s federal gross 

estate. Court holds 2207A preempts Colorado tax apportionment provision as to 

both federal and state estate taxes resulting from QTIP’s inclusion in federal gross 

estate. 

d. Holding: Court holds 2207A governs the apportionment of federal and state estate 

taxes resulting from inclusion of QTIP trust in federal gross estate. The QTIP trust 

would be required to pay the additional federal and state (rather than pro rata 

portion as set forth in Colorado law) estate taxes caused by inclusion of the QTIP 

Trust in gross estate. In addition, the direction otherwise must meet the specificity 

required under 2207A rather than the less stringent standard of Colorado law. Court 

states: 

1.  “We hold that section 2207A of the Internal Revenue Code governs 

the apportionment of all estate taxes, federal and state, arising 

from the inclusion of the QTIP Trust in the decedent’s estate.  

e. Analysis:  IRC Sec. 2207A requires that the QTIP trust bear the additional estate 

taxes caused by its inclusion in the federal gross estate. Section 2207A does not 

apply if the “decedent in his will (or revocable trust) specifically indicates an intent 

to waive any right of recovery.” Note, 2207A as it currently exists (that is after the 

1997 amendment) was examined by the court.  

f. Colorado tax apportionment statute would have required the QTIP Trust to bear a 

pro rata share of the estate taxes. To direct against the Colorado apportionment 

statute, the decedent must merely “direct a method of apportionment different 

from that described in the statute.” 

g. Court makes no mention of issue whether 2207A permits trustees to pursue tax. 

Possibly, issue was not brought forth since same trustees served as trustees of QTIP 

and decedent’s revocable trust. 

h. Court notes that surviving spouse’s testamentary documents make no mention of 

QTIP trust or reference the estate’s right of recovery pursuant to section 2207A.  

i. Court notes that its construction comports with majority view in other jurisdictions, 

citing to Estate of Vahlteich v. Comm’r, 69 F.3d 537; In re Will of Adair v. PNC Bank, 
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695 A.2d 250 (1997); In re Estate of Gordon, 510 N.Y.S.2d 815 (N. Y. Sur. Ct. 1986); 

and Branch Banking & Trust Co. v. Staples, 461 S.E.2d 921 (1995). 

j. Court notes the following cases deviate from the majority rule and are among the 

few states that follow the common law burden-on-the-residue rule of non-

apportionment: Cleveland v. Compass Bank, 652 So.2d 1134 (Ala. 1994); In re Will of 

Cooney, 541 N.W.2d 467 ( Wisc. 1995); In re Succession of Haydel, 781 So.2d 1168 

(La. App. 2001). 

k. Court also notes that its conclusion differs from In re Estate of Miller, 595 N.E. 2d 

630 (Ill. App. 1992).  

25. Will of Adair, 149 N.J. 591, 695 A.2d 250 (N.J. 1997) 

a. Issue: Whether surviving spouse’s will and revocable trust waived Florida’s 

apportionment statute with respect to Florida’s soak-up estate tax imposed on 

QTIP’s inclusion in her estate. 

b. QTIP trust was included in surviving spouse’s federal gross estate. 

c. Surviving spouse’s will and revocable trust contained tax apportionment clause. 

d. Issue was solely who should bear the Florida estate tax attributed to QTIP’s inclusion 

in her federal gross estate.  Federal estate tax was not at issue. 

e. Court holds state law controls apportionment of state estate tax, citing to Riggs v. 

Del Drago. 

f. Court examined Florida’s tax apportionment statute which required an explicit or 

implicit direction otherwise, but in all events must be “clear and unequivocal.” 

g. Court concludes tax apportionment provision was not clear and unequivocal. 

26. Estate of Vahltiech v. Comm’r, 69 F.3d 537 (6th Cir. 1995)(unpublished opinion) 

a. Surviving spouse’s will contained the following tax clause: 

i. I direct that … all transfer, estate or inheritance taxes … imposed by any 

taxing authority upon or in relation to … any trust, gift, insurance, annuity, 

joint property or transfer, included as part of my taxable estate, shall be 

paid as an expense out of my residuary estate … without apportionment 

against the legatees, beneficiaries, donees or transferees thereof.” 

b. QTIP Trust included in surviving spouse’s federal gross estate. 

c. Issue: Whether the tax clause directed against recovery under 2207A and Ohio 

statutory law. 

d. Ohio statute contains provision allowing the estate of the surviving spouse to 

recover additional estate taxes caused by inclusion of QTIP trust in federal gross 

estate. It provides: 

i. “This division does not apply if a decedent provides otherwise in his will or 

another governing instrument and the will or instrument refers to either 

section mentioned in this division or to qualified terminable interest marital 

deduction property.” 

e. Court states that state law controls the apportionment of federal estate tax liability 

citing to Riggs v. Del Drago. 

f. Court does not even analyze standard in 2207A. 
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g. Court examines standard in Ohio law and notes that the tax clause at issue makes 

no mention of the “markers” set forth in the statute, to wit, 2044, Ohio statute or 

the QTIP Trust. 

h. Court holds that the tax clause reference to “any trust” is not specific enough. 

27. Branch Banking and Trust Co. v. Staples, 120 N.C. App. 227, 461 S.E.2d 921 (N.C. App. 

1995) 

a. Court holds North Carolina tax apportionment statute is the applicable law with 

respect to whether the additional North Carolina estate tax (a pick-up statute) 

resulting from QTIP inclusion in the surviving spouse’s estate was payable from the 

QTIP. 

b. Surviving spouse’s will called upon QTIP to bear additional estate tax. 

c. No discussion at all as to whether 2207A controlled apportioned of N.C. estate tax.  

28. Firstar Trust Co. v. First Nat’l Bank of Kenosha, Will of Cooney, 197 Wis.2d 484, 541 

N.W.2d 467 (Wisc. 1995). 

a. QTIP Trust included in surviving spouse’s federal gross estate. Her will contains tax 

apportionment clause.  

b. Issue: whether tax apportionment clause in surviving spouse’s will operated to call 

upon the probate estate federal and state estate taxes. 

i. The court without discussion holds 2207A governs the apportionment of 

federal estate taxes and that Wisconsin law governs apportionment of state 

estate taxes. There is no discussion at all of whether 2207A preempts state 

law for purposes of apportioning federal estate taxes. Nor does the court 

analyze whether 2207A trumps state law for state estate taxes. 

c. Following tax apportionment clause appears in surviving spouse’s will: 

i. “I also direct my personal representative to pay expenses of administration 

of my estate and all valid inheritance and estate taxes payable by reason of 

my death, including any interest or penalties, without seeking 

reimbursement from or charging any person therefor.” 

d. Court notes that tax apportionment clause makes no reference to QTIP trust nor 

mentions IRC Sec. 2044, 2056(b)(7) or 2207A. 

e. Section 2207A at issue predates TRA ’97 specificity imposition. Section 2207A(a)(2) 

as it existed from ERTA ’81 read as follows: 

i. “(2) Decedent may otherwise direct by will – Paragraph (1) shall not apply if 

the decedent otherwise directs by will.” 

f. Court states: “The federal tax system regularly looks to state laws for application of 

a variety of provisions of the tax code, and §2207A(a)(2) is no exception. There are 

no Wisconsin cases interpreting what constitutes an “otherwise direct[ion]” clause 

under §2207A(a)(2), nor has the state legislature addressed the issue.” 

i. Note, how the Court is examining Wisconsin case law and Wisconsin 

statutes to determine what is an “otherwise direct[ion]” for purposes of 

§2207(a)(2). 
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ii. The Court’s comment suggests that the Wisconsin state legislature could 

direct what is sufficient to direct otherwise for a federal statute. 

iii. Arguably, the court is examining state law to interpret a tax apportionment 

provision. It concludes that that the Cooney will is not sufficient enough in 

Wisconsin to be a direction otherwise for 2207A(a)(2). 

iv. Because the Cooney will is not specific enough, 2207A recovery is permitted 

and the QTIP trust must bear the federal estate taxes caused by its inclusion 

in the surviving spouse’s federal gross estate. 

g. The Court next examines: “Does the pay-all-taxes clause in Dorothy Cooney’s will 

exhibit a clear testamentary intent to shift an established tax burden” for state 

estate taxes? 

i. Court holds the clause is insufficient and therefore the residue bears all of 

the state estate taxes. 

h. Note, the court is being consistent in that it holds the pay-all-taxes clause is 

insufficiently clear to express an intent to waive the statutory or common law tax 

apportionment law. 

i. Court examines Estate of Gordon, 510 N.Y.S.2d 815 (1986) (which it concurs with) 

and Estate of Miller, 595 N.E.2d 630 (Ill. App. 1992)(which it does not agree with). 

29. Maurice F. Jones Trust v. Barnett Banks Trust Co., 637 N.E.2d 1301 (Ind. App. 1994) 

a. Issue: Whether surviving spouse’s will waived right of recovery under 2207A (as it 

existed prior to TRA ’97). 

b. QTIP Trust included in surviving spouse’s will.  

c. Surviving spouse died a resident of Florida. 

d. Court examines Florida law to see if extrinsic evidence is admissible, references 

Ferrone v. Soffes, 558 So.2d 146 (Fla. App. 1990) as establishing a standard that a 

“direction to pay, standing alone, is ambiguous if contemplated to ‘otherwise direct’ 

payment without specifically stating intention to shift tax burden,” and concludes 

that will does not waive tax recovery. 

e. No mention of whether federal or state law controls. Court notes 2207A as 

controlling and then examines Florida law to determine if the will directs otherwise. 

30. Estate of Kramer, 203 A.D.2d 78, 610 N.Y.S.2d 31 (N.Y. App. 1994) 

a. QTIP trust was includible in surviving spouse’s federal gross estate for both federal 

and New York estate taxes.  

b. Issue: whether a tax clause in the surviving spouse’s will directed against statutory 

apportionment. 

c. Holding:  The following tax clause in the surviving spouse’s will was held by the court 

to be insufficient to direct against the tax apportionment provisions of EPTL 2-1.8(d-

1): 

i. All taxes were to be paid from her residuary estate “except for estate taxes 

resulting from the inclusion of property in my estate for estate tax purposes 

under Sections 2035, 2039 and 2041 of the Internal Revenue Code, which 

shall be apportioned among the transferees thereof….” 
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ii. EPTL 2-1.8(d-1) requires that the will of the testator “specifically provides 

otherwise.” 

d. The court notes that 2207A and EPTL 2-1.12 permit a surviving spouse’s estate to 

recover estate taxes but does not analyze whether the tax clause was sufficient to 

override 2207A. Rather the court solely analyzed EPTL 2-1.8(d-1) and held that the 

will direction was not sufficient to override statutory apportionment under said 

code section. 

31. Cleveland v. Compass Bank, 652 So.2d 1134 (Ala. 1994) 

a. Issue: Whether 2207A preempts Alabama tax apportionment statute as to Alabama 

state estate taxes resulting from QTIP’s inclusion in surviving spouse’s federal gross 

estate. Court holds 2207A does not preempt Alabama tax apportionment provision 

as to Alabama estate taxes resulting from QTIP’s inclusion in federal gross estate. 

b. Note: cited in Estate of Klarner, 113 P.3d 150 (Colo. 2005) 

c. Facts: Surviving spouse dies with QTIP trust created by late husband includible in her 

federal gross estate. In addition, her gross estate included an irrevocable trust that 

she had created containing a retained life interest.  

d. Issue: whether 2207A governs the apportionment of both federal and Alabama 

estate taxes arising as a result of QTIP’s inclusion in surviving spouse’s federal gross 

estate.  

e. Sec. 2207A statute at issue before TRA ’97 change as to specificity required for 

direction otherwise. 

f. Alabama has no special statute addressing QTIP Trust. 

g. Alabama provides “unless the decedent directs otherwise in his will,” state tax 

apportionment applies. 

h. Alabama statute provides that estate taxes are to be paid by the executor “and the 

executor or other personal representative shall be under no duty to recover from 

anyone for the benefit of the estate the pro rata portion of the estate tax 

attributable to inclusion in the gross estate of any property, including proceeds of 

policies of insurance upon the life of the decedent receivable by a beneficiary other 

than the executor….” 

i. Holding: “We hold that I.R.C. Sec. 2207A does not preempt Sec. 40-15-18 [Alabama 

tax apportionment statute] and that under the nonapportionment rule of Sec. 40-

15-18 the Alabama estate tax attributable to the Q-TIP property included in the 

estate of Mabel Cleveland is a charge against the residue of her estate.” 

j. Court acknowledges that Alabama’s anti-apportionment statute is the minority 

position in regard to apportioning the tax burden.  

k. Also at issue is whether QTIP trust should bear penalties and interest arising from 

supposedly late filing of the estate tax returns. Trustees of QTIP Trust argued that it 

should not bear the penalties and interest because allegedly the interest and 

penalties were a result of the executor’s negligence. Court disagreed noting that 

lower court did not find the executor negligent. 

32. Estate of Miller, 230 Ill. App.3d 141, 595 N.E.2d 630 (Ill. App. 1992) 
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a. Issue: Whether tax clause in surviving spouse’s will was sufficient to direct against 

2207A as it existed prior to TRA ’97.  

b. Tax clause read: 

i. “I direct my Personal Representative hereinafter named to pay all of my 

legal debts, including the expenses of my last illness and funeral, and 

without reimbursement or contribution, all estate taxes, inheritance taxes, 

death taxes and succession duties assessed by reason of my death by the 

United States of America, any state thereof, or any foreign government.” 

c. Lower court had allowed in extrinsic evidence to demonstrate that surviving spouse 

did not intent to call upon her probate estate all of the estate taxes. 

d. Appellate court holds will was not ambiguous therefore extrinsic evidence should 

not have been admitted.  

e. There is no discussion in the case over whether federal or state law governs. Rather 

the court just analyzes 2207A and impliedly holds that it applies.  

f. One party argued that 2207A(a)(2) required specific reference to 2207A but court 

disagrees noting that 2207B requires reference to statute (2207B was subsequently 

amended) while 2207A does provides as directed otherwise. 

g. Note, the court applies federal law as to apportionment of federal estate taxes but 

looks to state law to determine intent of the decedent. It is state law which 

determines how the will should be construed.  

h. No reference at all in the decision to state estate taxes. 

33. Estate of Gordon, 134 Misc.2d 247, 510 N.Y.S.2d 815 (1986) 

a. Whether tax clause in surviving spouse’s will was sufficient to direct otherwise for 

purposes of 2207A and EPTL 2-12, which both provide that there shall be no right of 

recovery “if decedent otherwise directs by will.” 

b. Surviving spouse’s will devised the residue of her estate to charity. The QTIP trust 

passed to her husband’s sisters. 

c. Both spouses died within nine months of each other. In fact QTIP election had not 

been made before surviving spouse died. 

d. Surviving spouse’s will provided: 

i. “I direct that all Estate inheritance and death taxes (including any interest 

and penalties) imposed by any jurisdiction by reason of my death with 

respect to any property includable in my estate for the purpose of such 

taxes, whether such property passes under or outside of my will be paid out 

of my Residuary Estate as an administration expense, without 

apportionment.” 

e. No discussion at all as to whether federal or state law controls, maybe because 

standard was the same. 

f. Court holds that there was no indication in will that surviving spouse wanted to 

benefit sisters-in-law.  

g. Court notes that it must search for testatrix’ intentions. 
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V. IRC Sec. 2207B 

 
34. Estate of Sheppard, 324 Wis.2d 41, 782 N.W.2d 85 (Wis. 2010) 

a. Decedent died intestate with a taxable estate in excess of $12 million. During his 

lifetime, he had established two Payable on Death (P.O.D.) Accounts.  Upon death 

these two P.O.D. Accounts had over $3 million in cash in them. 

b. Executor of estate sought to apportion federal and state estate taxes to the P.O.D. 

accounts. 

c. Wisconsin does not have a tax apportionment statute, rather under common law all 

estate taxes are apportioned to the residue. 

d. Executor argues that 2207B requires that the P.O.D. accounts bear a pro rata share 

of the estate taxes. 

e. Court concludes that 2207B only applies if the P.O.D. accounts are includible in the 

federal gross estate under 2036. Court concludes that P.O.D. accounts do not 

involve a transfer and therefore do not fall within 2036. 

f. Court concludes that IRC 2002 requires that executor pay all of the estate taxes. 

g. As to the Wisconsin estate taxes, the court holds the probate estate must pay all of 

the estate taxes because Wisconsin does not have a statute which apportions any 

estate taxes to non-probate assets.  

h. Court does not address federal preemption but its decision indicates that it believed 

2207B would preempt if it had applied. 

i. I agree with the court that IRC sec. 2002 burdens the executor with paying all of the 

estate taxes, but IRC sec. 2002 does not act as an apportionment statute. The court 

should have reasoned that since 2207B does not apply, Wisconsin law must be 

looked to. Since Wisconsin burdens the probate estate with all of the estate taxes, 

the result is the same.  

 

VI. IRC Sec. 2603(b) 

 
35. Estate of Denman, 270 S.W.3d 639 (Tex. App. 2008) 

a. Decedent devised a ranch to a skip person. GST tax arose. 

b. Issue is whether the decedent’s will contained a specific direction to override 

2603(b). 

c. Will language: 

i. “Any transfer, estate, inheritance, succession and other death taxes which 

shall become payable by reason of my death shall be apportioned as 

follows….” 

d. Court holds that specific reference to GST tax is required under 2603(b).  Reference 

to “transfer” or “death” taxes is not specific enough. 
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e. Direct skip was required to bear the GST Tax. 

f. Court makes no mention of state law. 

36. Estate of Green,  T.C. Memo 2003-348 (2003) 

a. Case involves whether the decedent’s will contains a direction specific enough to 

override the default tax apportionment provision of 2603(b).  

b. Court holds that language in will was specific enough to override 2603(b). 

c. Court does not analyze any state law provisions. Court makes no mention of 

whether federal or state law controls. It simply examines the tax apportionment 

provision in the will and 2603(b) and holds the tax apportionment provision in 

2603(b) was sufficient to override 2603(b). 

37. Matter of Jobson, 699 N.Y.S.2d 460, 267 A.D.2d 238 (N.Y. App. 1999) 

a. Issue: Whether certain specific legacies to skip persons must bear the GST tax or 

whether the GST tax is to be paid out of the residuary estate. 

b. Court cites to IRC §2603(b) which provides: 

i. “[u]nless otherwise directed pursuant to the governing instrument by 

specific reference to the tax imposed by this chapter, the tax imposed by 

this chapter on a generation-skipping transfer shall be charged to the 

property constituting such transfer.”  

c. Court notes decedent’s will did not make a specific reference to the GST tax as 

required by IRC Sec. 2603(b), citing to Matter of Estate of Tubbs, 900 P.2d 865. 

d. Court holds specific legatees must bear GST tax. 

e. Court holds federal law controls apportionment and sets the standard necessary to 

override the federal apportionment statute. 

f. Court makes no mention in its short opinion as to state law and whether state law 

should control versus federal law. 

38. Matter of Estate of Tubbs, 21 Kan. App.2d 395, 900 P.2d 865 (Kan. App. 1995) 

a. GST Tax Apportionment Case 

b. IRC Sec. 2603(b) mandates that “[u]less otherwise directed pursuant to the 

governing instrument by specific reference to the tax imposed by this chapter, the 

tax imposed by this chapter on a generation-skipping transfer shall be charged to 

the property constituting such transfer.” 

c. Will contained following language: 

i. “After payment of all my estate, inheritance and other death taxes, and all 

costs and debts of administration, I give, devise and bequeath all the rest, 

residue and remainder of my property, real, personal and mixed to ….” 

ii. “It is my will that all estate, inheritance and other death taxes, as well as all 

costs of administration and debts, be paid from the residue of my estate….” 

d. Issue: whether the word “death taxes” is sufficient to override Sec. 2603(b). 

e. Court holds that Sec. 2603(b) preempts Kansas law. 

f. Court holds that the term “death taxes” is insufficient to override Sec. 2603(b) since 

2603(b) requires a specific reference to the tax imposed by this chapter. Court holds 

that “it is clear to us there is no specific reference satisfying the federal statute 
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because the apportionment of the GSTT is not explicitly mentioned at any place in 

the will or codicil of Esther Tubbs.” 

g. Court notes it reaches the same conclusion as in Monroe, 104 T.C. 352 (1995). 

39. Estate of Monroe, 104 T.C. 352 (1995), rev. in part on other grounds, 124 F.3d 699 (5th Cir. 

1997). 

a. Decedent’s will made numerous significant devises, many of which were direct 

skips. The aggregate of the direct skips exceeded the decedent’s available GST 

exemption. The residue of the estate passed to a surviving spouse. 

b. Nearly all of the legatees executed disclaimers. In the same month that the legatees 

executed the disclaimers the surviving spouse gave the disclaimants an amount 

equal to or greater than the amount disclaimant. 

c. The IRS argued the disclaimers were invalid, impose GST taxes, and reduced the 

marital deduction by the GST tax and the estate taxes. 

d. The Tax Court held all but one of the disclaimers were invalid. The Appellate Court 

reversed the Tax Court on this issue. 

e. The Tax Court held that IRC Sec. 2603(b) preempted state law on the apportionment 

of GST Tax. 

f. The Tax Court held that the will’s direction to pay “all federal estate taxes, state and 

City inheritance or estate transfer taxes, or other death taxes” to the residuum was 

not sufficient to override Sec. 2603(b). 

g. Tax Court held that 2603(b) requires an “explicit reference to generation-skipping 

transfer taxes.” 

h. The Appellate Court only heard the disclaimer issue and not the tax apportionment 

issue. Thus, the Trial Court’s holding on the tax apportionment was not overturned. 


