
 

 

Florida’s Tax Apportionment Statute 

Examples 

 

Example 1: 

Tax apportionment clause in will (poorly drafted): 

“All Federal or State estate taxes, inheritance taxes, if any, or other death taxes, together with 

interest and penalties thereon, that may by reason of my death be attributable to my probate 

estate or any portion of it, including any property received by any person as a family allowance 

or homestead, shall be paid by my Executor out of the residue of my estate disposed of by this 

Will, without adjustment among the beneficiaries thereof, and shall not be charged against or 

collected from any beneficiary of my probate estate.” 

Example 2: 

 Assume D has made lifetime taxable gifts equal to her applicable exclusion amount. Assume D 

wants to treat both of her children equally but wants to give her daughter the closely held business 

which D believes is worth $10 million. D has marketable securities worth $10 million and cash of 

$500,000. You have drafted a will which devises the residue of her estate into revocable trust.  Article I 

of the trust contains recitations about the family status.  Article II contains the terms to apply during D’s 

lifetime.  Article III directs the payment of all debts, administration expenses, etc. (estimated at 

$500,000). Here are some options for the dispositive provisions: 

Option 1: 

Article IV: Devise business to daughter. 

Article V: Balance of trust to son. 

Option 2: 

Article IV: Devise business to daughter. 

     Devise $10 million to son. 

Article V: Balance of assets split 50/50 between son and daughter. 

Option 3:  

Article IV: Devise balance of trust equally to daughter and son. Direct that daughter’s 

share is to be funded with stock in business. 

What are pros/cons of each option? 



 

 

Example 3: 

Albert’s will established testamentary trust for his son Bert. Albert dies resident of state X.  Trust 

grants Bert a general testamentary power of appointment which he can exercise by specific 

reference to the trust agreement.  To the extent he fails to exercise the power to appointment, 

the trust passes to Bert’s issue, in shares per stirpes. Bert dies a resident of Florida. His will does 

not exercise the general testamentary power of appointment. However, his will calls upon the 

general power of appointment trust the additional estate taxes caused by its inclusion in his 

federal gross estate. Bert’s taxable estate without the general power of appointment trust is 

equal of this applicable exclusion amount. He lives his estate to an unrelated individual. Assume 

the general power of appointment trust has a value of $5 million on Bert’s death. Estate tax of 

$2 million ($5 million x 40%). 

Note: 

a. If the tax apportionment clause operates as intended, then under 733.817(4)(e), the general 

power of appointment trust bears all of the estate taxes. 

b. If the tax apportionment clause does not work, then the general power of appointment 

trust bears tax at an average rate with a numerator of $5 million and denominator of $5 

million plus applicable exclusion amount.  

c. If the apportionment clause valid? Can you charge the general power of appointment with 

tax at the marginal rate? 

d. Isn’t better approach to affirmatively exercise the general power of appointment by specific 

reference to the trust so as to appoint an amount equal to the marginal tax? 

 

Example 4: 

 

Wife’s dies a resident of State X. State X has enacted a pure estate tax apportionment statute.  

Wife’s will creates QTIP trust for surviving spouse (W).  QTIP provides on W’s death, $1 million 

passes to daughter, with balance of assets (valued at $1 million on W’s demise) passing to son. 

QTIP has no tax apportionment clause and make no mention of estate taxes.  W dies a resident 

of Florida. W’s will does not contain a tax apportionment clause. 

 

Result: 

 

1. QTIP bears the additional estate taxes arising due to its inclusion in W’s federal gross 

estate by reason of 733.817(3)(b) and IRC 2207A. 

2. Under State X, both beneficiaries of QTIP would bear the additional estate tax because 

each is receiving the same amount. 

3. FL. Stat. Sec. 733.817(3)(d) would charge all estate taxes on QTIP to trust residue which 

passes to son. Statute does not limit its application to trust created by the decedent. 

4. Does Florida statute control apportionment inside QTIP which is governed by laws of 

State X? 



 

 

5. Can surviving spouse forum shop for venue to alter disposition inside QTIP? 

6. Would outcome be different if QTIP has choice of law provision which directs that state 

X governs? 

Example 5: 

Assume D’s will contains a non-residual devise of $2 million to D’s son. The residue of D’s estate 

(valued at $4 million after reduction for debts and administration expenses) passes equally to 

D’s spouse and D’s daughter.  Assume D has adjusted taxable gifts equal to D’s applicable 

exclusion amount. 

Result: 

1.  Pursuant to 733.817(3)(c), the son’s devise is free of tax. 

2.  The 40% tax on the son’s devise of $800,000 is charged equally to the devises to the 
residual devises to daughter and spouse. Note, the spouse’s devise is charged with 
$400,000 of estate taxes even though the devise itself is not subject to estate taxes due 
to the marital deduction. The $400,000 of tax charged to the spouse’s devise reduces 
the marital giving rise to a circular computation.   


