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Change is exploding at an ever increasing rate.  One expert estimates that human knowledge will increase by 
more than 100 times in just the next ten years. This article addresses how lawyers and their firms may prepare for 
successful practices over the next few years in light of these dramatic changes.  It addresses the preparation for legal 
practice in the future in general and focuses more specifically on trusts and estates practices.
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INTRODUCTION

An initial question is why an attorney or law firm should prepare for the future of his, her or its practice.  This 
article, in large measure, is premised on the notion that at least some lawyers will consider planning in order to maintain, 
improve or prevent a serious reduction in the profitability of their legal practices.  Certainly, there may be other reasons
an attorney should plan for his or her future practice such as being able to obtain or maintain intellectual or personal 
(emotional) satisfaction (for example, “standing in the community”) from rendering legal services. In some cases, 
profitability and these other non-financial “rewards” a lawyer obtains in practicing law will conflict.  However, even for 
those whose principal purposes in practicing law include non-financial reasons, preparation for the future likely will be 
necessary to allow those purposes to be achieved.

Preparing for a legal practice to be sustained over the next few years includes, of course, forecasting the future, 
which usually is difficult to do.  However, many businesses, whether publicly or privately owned, do so.  They do that 
to try to maintain or improve profitability. Non-profit organizations also plan.  Although not-for-profit entities do not
seek to achieve profits in the sense of financially rewarding their owners as for-profit businesses do, their goals almost 
always involve sound financial resources and, in that sense, must be profit motivated which suggests attention to 
planning.  In any case, business forecasting, whether of a for-profit or non-profit entity, involves many aspects from
anticipating demand from customers in the marketplace in which the business operates to determining the needs to 
operate the business (such a “working capital” and employees), among many other factors.  It seems likely that those 
businesses that plan are more likely to succeed (that is, have greater profits or smaller losses) than those that do not plan.

Winston Churchill once remarked, “The farther back one can look the better able to see the future.”  We will 
look back to about 1970 to attempt to forecast anticipated changes in legal practice up to around 2020.

I. LAWYERS HISTORICALLY HAVE DONE LITTLE BUSINESS FORECASTING
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Historically, lawyers and law firms have not done significant business  forecasting or planning, at least beyond 
a very short timeframe.  That may reflect that such firms, by and large, are an aggregation of individual lawyers, each of 
whom may maintain a “profitable” practice (that is, each has his or her own legal “business”) even if the firm of which 
the attorney is a partner or associate “folds.”  In other words, lawyers really do not seem to be “Musketeers.”  That also 
may be true of other professional service providers such as physicians and accountants.  It may reflect that these 
professionals do not view themselves as being in another “money getting” trade.  However, it likely reflects, or also 
reflects, the fact that, historically, each individual professional could leave whatever business arrangement he or she has 
with others and join a different group of the same professionals or practice alone or end his or her private practice and 
work “in house.”  That, of course, does not explain lack of planning for solo practitioners, who may make up about 45% 
of all practicing attorneys.  That may mean that the lack of planning by lawyers, whether solo practitioners or not, may 
reflect or may also reflect a lack of business training lawyers receive.  In addition, law firms have not been permitted to 
have outside investors who presumably would seek maximum return on their investment, although Australian law firms 
now have outside investors and some envision that may occur for U.S. and British firms.  The investors in a law firm are 
the partners who usually have a financial interest in the business only while they are actively practicing and, to a 
significant degree, are paid based upon their individual efforts, not from their capital investment in the firm of which 
they are part.

II. WHY FORECASTING THE FUTURE IS MORE DIFFICULT THAN BEFORE

Two thousand years ago, the rate at which human knowledge doubled was approximately one thousand years.  
By 1900, even though the amount of human knowledge was vastly greater than it had been 1900 years before, human 
knowledge was doubling at a rate of one hundred years.  Today, it is estimated that human knowledge doubles so rapidly 
that we will experience 20,000 years of progress (in terms of 20th century annual increases in knowledge) in the 21st
century.  In the next ten years, it will increase by more than 100 times.

Another way to think about the rate of change is to think about someone who pondered in 1900 what changes 
would occur over the next century.  It is difficult to believe that he or she could envision changes such as aircraft, radio, 
television, nuclear power, space rocketry, computers, cell phones, satellite communication and the Internet.  Yet, as stated 
above,  it is estimated that the amount of change that will occur in the next 100 years will be 20,000 years’ worth of 
changes to annual changes as they occurred in the last century-a thousand times more progress than in the 20th century.  
I call the speed of change the “change curve.”  It is now trending nearly in a vertical direction-that is, nearly straight up 
at this point in the human experience; no longer a gradual or even a sharp increase.  It means, in part, that those whose 
businesses are significantly affected by the change curve cannot afford to get behind it-change is increasing so rapidly 
that there will be little time to “catch up.”

A columnist wrote a piece about a special challenge his ninth grade daughter and her classmates received from 
their teacher.  Each of them was required to choose a prior civilization and for one week live as those people lived.  His 
daughter chose 1990 and he said she felt as though she really suffered:  no cell phone, no text messaging, no TiVo, no 
Internet, no Facebook, no Twitter, no Skype.

In light of those soon-to-occur anticipated changes, it is humbling to try to forecast the future and even looking 
out ten years may be too ambitious.  However, as Sir Winston suggested, we need to look backwards to see forward.

III. PEEKING AT THE RECENT DEMOGRAPHICS OF AMERICAN LAWYERS

A. Number of Lawyers

Estimating the number of American lawyers is somewhat complicated. Lawyers in prior decades did not have 
to register to practice once they were admitted.  Also, some attorneys did not practice law and many, of course, were not 
in private practice but worked as “in house” counsel.  It appears that the number of lawyers has steadily increased from 
about 300,000 to 350,000 in 1970 to over 1,150,000 by the end of 2007.  This growth is much greater than that for the 
American population as a whole.

In 1970, there were virtually no paralegals although some secretaries and accountants (not necessarily certified 
public accountants) who worked for law firms acted much as paralegals do today.  In any case, the separate “nature” of 
paralegals began to develop in the early 1970s and today they number somewhere between 250,000 and 300,000 and
possibly more.

B. Lawyer Earnings and Cost of Living
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Data about trends in lawyers’ income does not seem readily available.  One source states that attorneys “consistently had 
earnings far above state [of Georgia] norms” and that in 1960 the median income of employed lawyers was estimated to 
be $9,300 a year.  However, “[t]he legal sector, after more than tripling in inflation-adjusted growth between 1970 and 
1987, has grown at an average annual inflation-adjusted rate of 1.2% since 1988, or less than half as fast as the broader 
economy, according to Commerce Department data.” “In May 2008, the median annual wages of all wage-and-salaried 
lawyers were $110,590. The middle half of the occupation earned between $74,980 and $163,320.”

The approximate median (not the average) salary for attorneys practicing in law firms seems to be somewhere 
between $80,000 and $110,000.  On average, it is claimed that attorneys make $90,300 per year according to the US 
Bureau of Labor Statistics.  A trusts and estates lawyer, on average, supposedly makes $98,489 annually.

The cost of living has risen as well over the past many decades.  It took about $552 in 2009 to match the spending 
power of $100 in 1970.  Lawyer compensation has grown faster than the cost of living during that time but it has not 
grown as quickly as average income in the United States.  Attorneys making $9,300 in 1960 were making approximately
175% of the median income for the time while an attorney making $80,000 now would be making approximately 158% 
of the median household income.  But at $110,000 a year, it would be about 217% of the median household income.

C. Some Recent Trends

In the past ten years, the legal field has seen many unprecedented events, including demand, growth, 
profitability, competition and compensation.  The slight recession at the beginning in the early 2000s did not adversely 
affect legal practice and, in fact, there was even a short supply of lawyers shortly thereafter.  From 2001 to 2007, “both 
revenue and profit grew at near double-digit rates every year, a phenomenon that was unparalleled in the prior history of 
the legal profession.”  However, the current Great Recession has adversely affected lawyer employment and 
compensation by a considerable extent, although some firms’ “profits per partner” continued to increase.

D. Specialization

Generally, in the legal profession, specialization is becoming more and more common, especially after the 
“information explosion.”  By and large, “the solo practitioner and the very small law firm are becoming things of the 
past."  Because clients expect immediate expertise and want attorneys who are informed of the most up-to-date changes 
in the legal field, specialization is largely replacing the general practice firm.  Specifically, within the field of trusts and
estates law, there is a trend towards boutique firms because most large firms feel that the department is a “loss leader” 
otherwise.  While trusts and estates law depends largely on an attorney’s ability to develop relationships with clients, 
many larger law firms provide trusts and estates services simply to keep their extant clients from going elsewhere for 
those services.

The American Bar Association reports that attorney specialization as a whole is rising (as measured by the 
number of specialty certificates issued annually), and trusts and estates specialization accounts for 8% of all
specialization.  Currently, specialization programs in Estate Planning and Elder Law are among the 13 approved by the 
ABA House of Delegates or about 15% of the specialized programs. Additionally, specialization in Elder Law is 
increasing faster than average.  Specialization is not the only indication that attorneys practice in any given area (because 
it is certainly possible to practice a type or law without specific certification in that area).

Because there does not seem to be any generally accepted definition of trusts and estates practice, it is not 
possible to determine with precision the number of lawyers whose practice is concentrated in that field.  However, it 
seems that a reasonable estimate for the number of lawyers significantly engaged in trusts and estates practice would be 
approximately 30,000 of the 1,200,000 total lawyers nationwide (about 2.5%) and, perhaps, more.

E. Billing Rates

Although many attorneys have and do charge other than by the hour, it seems many lawyers over the past few 
decades have charged in that manner.  It seems quite certain that hourly rates for lawyers have risen significantly since 
1970, although there does not appear to be “hard” evidence of that.

In Hogan v. R. I. Turnpike & Bridge Auth., it was stated that the general rate in 1970 was between $35 and $40 
an hour. That fee “may have gone to $75.00 or $80.00 an hour by 1982.”  Other attorneys in 1974 billed between $40 
and $50 an hour and still others billed approximately $60 an hour.  A third attorney in this case, whose hourly rate went 
from $50 to $85 an hour “over the years”, determined he was charging $65 an hour in 1974.  An expert testified in this
case that he “felt that [the average rate] was anywhere from $70 to $85 an hour for an attorney who was practicing for 
more than five years” at that time.  Another attorney called to testify in the case stated, “an hourly rate of $70.00 to 
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$75.00 was the top of the scale in 1970 and that for the Rhode Island area it would be $65.00 to $70.00 an hour.” 
Additionally, “[h]e thought that he had seen the $60.00 to $65.00 rate in 1970 for [one attorney] and had since learned 
that it was $45.00 an hour for [another].”  Because Rhode Island fees had historically been about 10% lower than fees in 
Massachusetts, the Massachusetts attorney’s fee of $225 per hour in 1986 was comparable to the rate of $175 to $200 an 
hour in Rhode Island at the time.  Another attorney called to testify stated “[i]n 1971, a fair and reasonable rate for an 
experienced trial lawyer was $37.50 to $40.00 an hour.”

In a symposium discussion, one attorney stated, “I think when I first started practicing law in 1970, I think my 
hourly rate was $25 an hour and I don't know what that is in 2005 dollars, but I know it was low in comparison.”  Another 
discussion in Minnesota states, “Since 1970, lawyer compensation has skyrocketed. The recommended minimum hourly 
rate in 1970 was $30-$50 per hour.”  The ABA recently did a study on Civil Practice and their representative sample of 
attorneys had an average hourly rate of $375 an hour (and about 23 years of practice). Finally, 2005 marked some of the 
highest rates of billable hours until that point in history, with a partner at one firm surveyed bringing in $1000 per hour. 
The overall partner high average was at Reed Smith, which reported having a partner who charged $875 per hour. Dorsey 
& Whitney had the highest associate billing rate, $835.  The lowest associate billing rate reported in the 2005 survey was 
$75, and the lowest partner billing rate was $105.

Hence, it seems that the hourly charge for legal services in the United States has increased around ten-fold 
between 1970 and 2010.

F. Incidents of Malpractice Claims

According to one factsheet, personal injury plaintiffs brought about 25% of all lawyer malpractice claims, real 
estate law accounted for 16% of all claims, and probate/estate claims and business startups accounted for approximately 
10 % each, in the early 2000s. Hence, it does not seem that trusts and estates practitioners are the subject of more frequent 
and greater claims than lawyers practicing in at least some other fields.

IV. SOME DISTINCTIONS AMONG LAW PRACTICES

In attempting to think about legal practice planning for the future, it may be appropriate, as hinted about above, 
to distinguish between each individual lawyer and a law firm that has more than one partner. Preparing for the future of 
an entire law firm may be quite different than preparing for the future of one individual lawyer whether he or she is a 
solo practitioner or a member of a firm with more than one attorney.

Some law firms may be viewed as more “true” partnerships in that all partners share equally with the others.  In 
other firms, a lock step model of compensation is used, and equal sharing happens among partners in different tiers of 
seniority.  Still other firms use “incentive” based models of compensation, simple unit reward based models of
compensation, and models of compensation that reward partners for subjective and objective productivity. Finally, while 
some law firms reward department performance and tend to look away from individual contributions, other law firms 
have a more “eat what you kill” configuration which, to some extent, represents an office or cost sharing arrangement.  
Hundreds of thousands of lawyers practice alone.  In some senses, most lawyers, even though in law partnership, practice 
alone in that their compensation is determined by their own practice and, almost always, they can leave their firms and 
either join another or practice on their own as solo practitioners. Even though the law and ethical rules suggest that 
clients are clients of the firm, the clients typically will use the new law firm of the partner (or non-partner attorney) who 
has provided the bulk of the legal services or who had the most direct and constant relationship with the client.

Many lawyers obviously perceive sufficient benefits in not practicing alone; practicing with others has become 
the more common way to practice than practicing alone.  These benefits may include the perception of more efficient 
cost sharing, more consistent annual earnings, need to combine sufficient capital to efficiently function as a business, 
business referral opportunities, ability to attract more (or more profitable) business by offering a more full array of legal 
services, a perception of being able to provide “better” legal services, sharing workload, reducing the risk of making 
errors in the delivery of legal services (for example, by having another lawyer read a legal document for sufficiency), 
and camaraderie.

Capital is an important factor in some legal practices. It is necessary to acquire tools needed to practice such as 
computers and software, to pay rent (or to purchase office space), to hire workers (such as secretaries, legal assistants, 
associate attorneys, technical data and accounting/billing personnel) and to advertise.  In some law firms, each partner 
may have a capital contribution requirement of one million dollars or more.  Few who become partners readily have 
sufficient means to make that type of contribution so the firm, as a whole, indirectly provides that capital.  In some firms, 
the firm borrows the capital and charges interest to the partner for the amount outstanding.  In other firms, the
contributions to capital come out of the profits otherwise allocated and distributable to the partner.
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On the other hand, an argument can be made that today it is easier and less costly to open and operate a law firm 
than ever before on account of the ability to operate a “virtual” law firm.  Such a virtual firm would be operated from the 
attorney’s computer in significant measure.  No law library likely has to be maintained other than electronically which 
almost certainly will be more cost effective than a traditional book library.  Such an office can be made nearly paperless.  
Certainly, for the immediate future, lawyers will meet in person with clients and have to appear in person in courts and
other government agencies, such as the Internal Revenue Service (IRS). However, as discussed later in this article, most 
in person meetings and appearances likely will decline in the near future.

Nevertheless, the current model for such virtual firms is for the smaller ones, usually solo practitioners.  Whether
the solo practitioner will earn as much as a partner in a more traditional law firm depends upon many factors-but usually 
the very high earning solo practitioner either is “leveraging” or works on a contingent fee arrangement and is successful 
in doing so.  Profitability of law firms varies but a common theme is that firms with the highest associate-to-partner ratios
make more than those with lower ratios.  Some firms with only one “partner” are highly profitability with income that 
exceeds that of the average partner of the most profitable AmLaw 100.  In any case, as discussed below, large virtual law 
firms also will develop in the future.

V. WHAT AFFECTS SUPPLY AND DEMAND IN THE LEGAL BUSINESS?

Although, as indicated above, many lawyers do not view themselves as being in a money getting trade, law is a 
business.  It survives only on account of an ability to make a profit.  The level of profit of a law practice, as it does for 
virtually all business, depends upon gross income and expense.  Nearly all businesses attempt to increase gross revenues 
and to minimize expenses in doing so.  By and large, law firms are the same.  Although an individual lawyer may choose
not to practice in a particular field because it is less satisfying in non-financial terms (e.g., the attorney finds it more 
stressful or less intellectually challenging or, perhaps, too intellectually challenging) than another, the law of supply and 
demand generally determines what is paid for a services of a law firm or lawyer.

The cost of virtually everything (whether logs, refrigerators, automobiles, restaurant food and engineering 
services) is a function of supply offered and the demand for it.  It seems that the cost of legal services is no different.  Of 
course, some lawyers (and firms) charge much more than others for the same “service,” such as counseling about the law 
on the takeover of another company.  The reason one firm successfully may charge more is the perception that its services 
are of a higher quality than those of another-that is, it is a different service.  That, of course, is why one restaurant in a 
town may be able to charge considerably more for a steak dinner than another.

A. Supply of Legal Services

Certainly, the supply of legal services has historically been a function of the number of individuals practicing 
law.  Many lawyers do not practice law but engage in other occupations or are retired.  Although there does not seem to 
be any studies verifying it, it seems that if the demand for legal services increases and if that causes the cost of such
services also to increase, more individuals will become practicing lawyers. For example, first year enrollment in law 
schools and the number of degrees awarded rose considerably during the period 2001-2007 when lawyer pay increased 
significantly.  Several factors affect the number of individuals who practice, including the perceived financial and non-
financial rewards of being a lawyer and the cost of becoming one.

The supply of U.S. lawyers has grown steadily in the United States (from around 300,000 in 1970 to about 
1,200,000 today), which is much faster than the population of America as a whole has grown over that period.  An even 
greater percentage increase has occurred in the number of non-lawyers (such as paralegals) to deliver what traditionally
may be viewed as legal services.  Many other professional groups render services that relate to the law such as tax return 
preparation, tax advice (such as by certified public accountants), insurance advice and financial advice.  There seems to 
be no generally accepted definition of “practicing law.”  In California, for example, certain services, such as document 
preparation, are provided by non-lawyer firms, by what are called “legal document assistants” or “LDAs.”  Although 
what such non-lawyers may do (without the supervision of an attorney) is somewhat limited, there is no doubt they are 
doing tasks that are currently also completed by some lawyers.  Trusts and estates services are provided by organizations 
that are not law firms.  Specifically, LDAs may distribute to their customers legal materials that have been published or 
approved by a lawyer, prepare the customers' legal documents under the direction of their customers and file the 
customers’ legal documents in the appropriate court.

What might (or might not) be regarded as providing legal services is now provided “on line” through companies 
such as LegalZoom.  Some may regard such a “commodity” or “service” as practicing law without a license.  In fact, 
lawsuits have been brought against LegalZoom contending it is practicing law without a license.  Whether or not it will 
be determined that such companies are engaged in the unauthorized practice of law,
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[as of June 2007, LegalZoom] has transformed the $225 billion legal market with a service that 
provides affordability and lack of legalese.  From prenuptial agreements to restraining orders, 
LegalZoom has provided its do-it-yourself service to more than 500,000 clients.  A common last will 
through LegalZoom costs $69 to draft. A complete incorporation of a business may cost $500, inclusive 
of state fees. An attorney usually charges four times that amount.

LegalZoom now claims to have had over one million customers and, with respect to its wills, 
100% customer satisfaction.  LegalZoom has competitors. “Lawdepot.com, the self-proclaimed 
‘leading publisher of online documents’ is one of LegalZoom’s largest competitors.”  “Lawdepot has 
over 10 years of experience and has been drawing a consumer base for longer then LegalZoom.”  Its 
market share almost matches that of LegalZoom.  Other apparent competitors that provide document
preparation assistance include LawyerAhead, Rocket Lawyer, Nolo, Corporate Filing Solutions Filings 
Made Easy, BusinessRocket.net, We The People, and Standard Legal, and this list is not exhaustive.

Online services, such as Legal Tender, are providing information in Australia about selection 
of attorneys, fees, etc. Also, certain “online” companies, such as LegalAdviceLine, now offer legal
services at “competitive” prices with “real” lawyers answering state specific questions, all through the 
Internet (although customers can speak with the lawyer).

Another option has been presented by Robert Shapiro, founder of LegalZoom.com. He has launched ProxiLaw.com, a 
website designed for use by licensed attorneys, which basically serves as an “invisible member of the attorney’s 
staff.” The service provides basic services to enable attorneys to attend to their clients’ more complicated needs. 
ProxiLaw.com is meant to serve as a “cost-effective and time-saving” tool to streamline the day to day practices of law 
firms. This is an example of how traditional law firms and the internet can interact to foster a better, more efficient, and 
most cost-effective way of providing legal services to those who need it.  (Footnotes omitted.)

ProxiLaw seems to be a type of “outsourcing” for attorneys (where the lawyer is hiring someone else to complete 
documents or court filings for the lawyer’s clients).  However, ProxiLaw is no longer offering its services directly but 
referring “customers” to LegalZoom.

“While most law firms, especially those in large cities, have basic websites outlining the firm’s area(s) of 
expertise, displaying recent press releases, and even giving biographies of the attorneys in order to attract more business, 
some legal web pages have taken a more interactive approach.”

Attorneys have long offered at least general advice about legal matters through seminars for non-lawyers and 
through writing.  Now lawyers are offering it through the Internet.

It is also appropriate to note that attorneys themselves are offering certain legal services at flat fees. Also, some 
companies offer services in reducing the cost of legal fees. Online bidding for legal services is available.

B. My Experience with Legal Zoom

I think this is the first professional article I have written that is “personalized.”  So some personal statements 
and experiences are scattered in this article.  One of these relates to my experience with LegalZoom, a provider of legal 
forms and, in the view of some, legal services, although it is not a law firm.

For about $71 (including shipping), I was permitted to “build” a last will and testament, a copy of which is 
attached as Exhibit A.  The service seems to use a document assembly in which questions are asked (apparently using a 
“decision tree” form of logic) with help text provided to guide the user in building the will.  It asked for personal
information and then the structure I wanted.  I have, with others, built an extensive document assembly system.  So I am 
familiar with the format of questions used in document assembly systems.  I found some of the questions used by 
LegalZoom confusing.  Also, I found the advice about using a credit shelter trust (to make efficient use of my estate tax 
exemption if my spouse survived me) confusing and, in the will itself, the credit shelter trust would take effect only to 
the extent my spouse made a qualified disclaimer within the meaning of section 2518 of the Internal Revenue Code of 
1986, as amended. Because I have a disabled son, and for other reasons, I wanted the shares for my children (and their 
descendants) to remain in trust for their lives.  In fact, I was offered an option for a testamentary trust with advice that 
some people want to use such an arrangement until a certain point such as when the child became age 21.  I typed in “for 
life.”  I was called by “Seth” at LegalZoom about my answer.  He told me I could not have a trust for the life of each of 
my children.  I did not press him about whether I could not do that as a legal matter or whether the LegalZoom system 
would not accommodate it-I think it was the system.  In any case, I said that I wanted a trust because one of my children 
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was disabled.  Seth told me I needed a supplemental needs trust and that I would have to engage a lawyer to draft one for 
me.  I told him I did not need a supplemental needs trust.  I was surprised when he seemed to accept that.  (I never 
disclosed that I was an attorney.)  So I asked if I could choose an age other than 21 and Seth said I could.  So I chose age 
100, as reflected in Exhibit A.  Each reader can determine whether the will I purchased for $71 was sufficient but I found 
it lacking in many ways.

The important point is non-law firm companies such as LegalZoom are providing services that historically most 
likely would have been performed by lawyers even if such services do not constitute the practice of law.

Hence, the number of individuals providing legal services (lawyers and paralegals under the supervision of 
attorneys) has increased approximately five-fold from 1970 to 2010.  In addition, others are providing services, which 
may not be defined as practicing law.  It is difficult to estimate, in terms of the number of individuals (or individual 
equivalence through services such as LegalZoom) providing legal services, but it seems that as much as six to ten times 
as many individuals (or individual equivalents) are rendering legal services over that timeframe.

C. Back to the Law of Supply and Demand

As stated above, the cost of legal services is one of supply and demand.  If the supply of legal services has 
increased, and it seems to have increased by at least a factor of five since 1970, the cost of legal services should decline.  
Yet as stated above, the cost of legal services seems to have risen by a factor of about ten.  How can this dilemma of a 
significant increase in supply be reconciled or explained with a ten-fold increase in price?  The answer, of course, is a 
marked increase in demand for legal services.

D. Demand for Legal Services

It seems there may be several factors that have increased the overall demand for legal services including
increased quantity of and changes in law and regulations, advertising, globalization, and litigation. There may be other 
factors as well, such as shifting demographics, changes in science, and changing social views, among others.  A further 
factor may be attributable to the reduction in time to prepare documents and complete legal research by reason of changes 
in technology.   For example, whether produced by a commercial company such as LegalZoom or a lawyer using a 
document assembly system, a will, for example, may take so much less time than when it had to entirely typed from 
“scratch” and all changes made from “scratch,” the cost may be so reduced that more people will ask for have wills 
prepared for themselves.

1. Demand Driven by Changes in the Law or Regulation

Perhaps, the most direct and significant factor in determining the price of legal services is the cost or benefit of 
complying with the law.  For example, an industry that becomes more heavily regulated (e.g., banking in the United 
States) will demand more in legal services than one that is not.  As another example, when airlines operating in the United 
States were regulated by the federal government, airline businesses had to comply with a myriad of regulations in order 
to operate, and that required legal services that were no longer needed when the airline industry was largely deregulated 
under President Jimmy Carter. Similarly, when the federal government substantially deregulated its control of interstate 
commerce (in large part of trucking) through the Interstate Commerce Commission (ICC), the demand for legal services 
in dealing with the ICC essentially evaporated.  As an additional example, consideration may be given to the enactment 
of the Tax Reform Act of 1986 which curbed the use of “tax shelters.”  The demand for legal services to develop such 
shelters vastly diminished after the Act passed.

The number of laws and government regulations (federal, state and local) may have vastly increased over the 
past 40 years.  That necessarily will increase the demand for legal services in the areas where such laws and regulations 
have proliferated, either to ensure compliance to avoid criminal penalties or civil damages or to garner governmental or 
other benefits such changes offer.  As an example, consider the proliferation of domestic asset protection laws.  
Essentially, unheard of until Alaska adopted its trust act in 1997, at least a dozen states now have similar laws and many 
individuals have created such trusts and brought business (including significant legal business) to the states that have 
adopted such legislation.  Changes in the law may indirectly increase the demand for legal services.  The adoption of the 
generation-skipping transfer tax not only has created a demand for advice about complying with and minimizing that tax, 
it seems to have created a demand for the writing of very long term trusts that use the limited GST exemption.  Perhaps, 
the increased demand for such trusts reflects that scarcity (in this case of the amount that can be passed wealth transfer
tax free from one generation to the next) increases demand.
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Similarly, changes in the “civil” laws (e.g., those relating to inheritance, support obligations, “new” causes of
action that develop under the common law or are conferred by statute and other matters where individuals or non-
governmental entities have claims against each other), which usually are “regulated,” in effect, by the courts as opposed 
to the executive branches of government, will generally affect the demand for legal services in a particular area of law.  
For example, the amount of legal services (primarily litigation) demanded to bring legal actions against operators and, in 
some cases, owners of automobiles involved in accidents greatly diminished as states adopted “no fault” laws.  On the 
other hand, the demand for legal services provided by divorce lawyers significantly increased as states began to adopt
equitable distribution laws of property between spouses upon divorce. Lawsuits involving various forms of 
discrimination (such as based upon race, religion, national origin, gender, age and disabilities) were largely unknown 
until legislation was enacted providing civil remedies for such discrimination.

As indicated, there have been similar trends for trusts and estates practice.  As the federal estate tax exemption
has increased, the demand for estate tax planning services has declined.  On the other hand, the demand for so-called 
“Elder Law” services has significantly increased over the past several years as the law has been clarified that individuals 
can take action to qualify for free or low cost nursing home and other services.  Similarly, the enactment of section 2702 
of the Internal Revenue Code of 1986, as amended, which statutorily “approved” grantor retained annuity trusts as a 
potential means to transfer wealth out of the property owner’s estate without significant gift tax, caused a tremendous 
increase in the number of individuals who used the services of lawyers to allow them to create such trusts.

2. Demand Affected by Attorney “Advertising”

There seem to be at least two types of advertising, both of which are used by those providing legal services.  
One is “competitive” advertising, such as where a car company tries to steer the customer shopping for a new automobile 
to that company’s vehicle rather than that of another company.  The second is to create a demand for a product or service, 
such as airlines attempting to create demand for air travel by showing what a wonderful vacation is available in a place 
essentially reachable only to the audience by commercial aircraft.

In trusts and estates and other areas of legal practice, advising clients (and potential clients) of opportunities 
available under the law creates demand for legal services.  Also, even if the principal motive of such “advertising” may 
not be to produce work for the lawyer or law firm, it does result in an increased demand for legal work.  Broad media 
attorney advertising, such as on billboards, in magazines, on television and over the Internet has the two effects.  One is 
the traditional competitive advertising when a law firm attempts to have potential clients hire it rather than another firm.  
Second, it increases the demand for legal services because it advises members of the public of rights they have and may, 
whether intended or not, encourage individuals or companies to seek legal remedies where they otherwise would not 
even if they are aware of their rights or, even if aware of them, would not have taken action.

Advances in technology (such as the development and widespread use of the Internet) have greatly changed 
advertising in almost all areas of commerce, including the law.  Law firms can and do send clients (and others) 
notifications about changes in the law (sometimes, pinpointed to clients and potential clients most likely to be 
significantly affected by such changes).  Many firms now send newsletters about themselves and changes in the law and 
related matters by “blast” emails labeled as newsletters, special reports or otherwise, to which the recipient may
“unsubscribe.”  Hence, the Internet has allowed lawyers, as well as others, more efficient ways to advertise at very low 
cost.

The increase in information available electronically may in itself have increased the demand for legal services 
even if not presented by attorneys.

3. Legal Products Offered by Many, “Invented” by Few

What probably is not appreciated by various lawyers is that many of the “products” that trusts and estates 
lawyers advertise and offer to clients (and prospective clients) are developed by very few lawyers who share them with 
others.  For example, tens of thousands of grantor retained income trusts (GRITs) were created after that type of trust 
was developed by Richard B. Covey in 1984 before their use was “outlawed” on October 9, 1991 by the adoption of 
section 2702 of the Internal Revenue Code of 1986, as amended.  Similarly, tens of thousands of installment sales to 
grantor trusts (“ISGTs”) have been completed since their development after the enactment of section 2702.  Thousands 
of practitioners had their clients create so called “spousal remainder trusts,” until they were “outlawed” by the enactment 
of section 672(f).  After the enactment of section 2702, which “approved” the use of grantor retained annuity trusts 
(GRATs), concepts of “rolling” GRATs, “asset splitting” GRATs and other variations of GRATs, including the so-called 
“SO-GRAT” were developed and used by many lawyers and other advisors to help their clients achieve goals.  The so-
called irrevocable life insurance trust (ILIT) was developed after the Internal Revenue Service “accepted” the decision 
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of the United States Court of Appeals for the Ninth Circuit in Crummey v. Commissioner, in Revenue Ruling 73-405, 
and has been very widely used.  “Family split-dollar insurance” also was developed and widely used.  In recent years, 
use of “family limited partnerships” or “FLPs” to help achieve goals of property owners, including changing the nature 
of what they own so as also to change the value of what they own, has been extremely widespread.

Although many current estate planning strategies, such as ISGTs, GRATs, ILITs and FLPs, likely will be either 
become less effective on account of changes in the law or on account of economic or financial changes, other concepts, 
no doubt, will be developed.  From that perspective, that is good news for trusts and estates practitioners.  Not only will 
there continue to be concepts and arrangements to “sell” to clients but these may be more complex then predecessor ones 
and, therefore, potentially require additional legal services to implement.

4. Curbing the Use of “Techniques” Others Develop

The mention of the so-called “SO-GRAT” raises another matter that will affect the ability of lawyers to use 
techniques developed by others: patenting.  A patent was granted by the United States Patent and Trademark Office for 
the SO-GRAT a technique involving the funding of a GRAT with stock options.  However, in September 2011, 
President Barack Obama signed legislation passed by the U.S. Congress that effectively prohibits the granting 
of tax patents in general.

5. Effect of Globalization on the Demand for Legal Services

The world is shrinking.  As Thomas Friedman has observed, the world is flat. Virtually, all industries, including 
the legal industry, are globalizing; that is, firms are offering legal services in many jurisdictions other than where the law 
firm has its headquarters or principal headquarters.  Businesses that conduct business across state or country lines need 
advice on a significant number of legal matters, from registering to do business, taxation, employment matters (from 
requirements for worker compensation to health care to unionization of employee issues), anti-trust rules, import duties 
and limits, and much more.  The expansion of businesses across borders certainly has increased the demand for legal
services.

Globalization may also be responsible, at least in part, for outsourcing of legal services to other countries.  For 
example, Microsoft has recently outsourced a significant amount of its United States legal work to lawyers in India. It is 
interesting to note that the outsourcing service to Microsoft is not provided by a law firm (US or otherwise).

6. Demand for Legal Services Affected by Litigation

Litigation has increased substantially in the United States over the past several decades.  In addition, the cost of 
such suits has increased in part on account of advances in technology that assist in “managing” a large lawsuit or multiply 
lawsuits. Almost always, the commencement of a lawsuit and its defense will require the services of a lawyer.

Changes in the law that appear modest in scope may spur more litigation.  For example, California has long 
upheld so-called “in terrorem” clauses in wills, which causes a disinheritance if a beneficiary under the instrument 
challenges its validity.  California just recently amended its law so such a clause is effective only if the person making 
the challenge did not have a reasonable basis for doing so.  It seems certain that will increase the number of “will contests” 
in that state.

7. Demand for Legal Services Affected by Changing Demographics

As indicated above, over the past several years, the area of trusts and estates practice commonly called “Elder 
Law” has developed.  Although there does not appear to be a consensus as to the exact scope of Elder Law, its focus is 
on legal issues primarily affecting senior citizens and people with disabilities.  It is broader than just representing a senior 
citizen or planning for the time the client will reach senior citizen status.  As with many areas of law, it is a seamless web
and covers what may be viewed as traditional estate planning and wealth transfer tax planning as well as assisting 
individuals in obtaining government benefits that are limited to certain groups (such as those who are disabled or poor) 
or protecting their or their family’s wealth from government claims that may arise from seeking government financed 
benefits.  To some degree, the growth in Elder Law practice reflects changing demographics in the United States.  That 
area of practice almost certainly will grow as the number of senior citizens continues to grow for the foreseeable future 
both in absolute number and as a percentage of the entire American population.
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The increase in senior citizens also will affect the demand for estate planning services.  As age increases (and 
the inevitability of death is more certainly acknowledged), individuals undertake more estate planning.  This general 
trend likely will continue and will increase the demand for legal services, all other things being equal.  But, as recent
economic changes in the United States reflect, things are not always equal.

8. Demand Affected by Changes in Wealth

As is now well known, the current downturn in the economy has reduced the demand for legal services in general 
and for trusts and estates services in particular.  The economic downturn has affected trusts and estates practices for two 
principal reasons.  First, as wealth is eroded fewer individuals have a need for estate tax planning.  Second, individuals 
are more reluctant to transmit their wealth to others, often a principal component of lifetime wealth transfer planning, 
and many of them conclude they cannot as comfortably afford such planning.  In other words, they view estate planning
as a type of discretionary spending.  Because virtually all estate planning is for the benefit of persons other than the client, 
there is a natural reluctance to engage in the planning.

9. What Drives Changes in the Law?

There has been a steady increase in statutory (including regulatory) law and in case law.  Those changes often 
reflect a shifting of wealth, from increases in taxes to property rights (such as the granting of equitable apportionment of 
property in divorce).  Those changes seem to reflect changes in social attitudes.  One is greater protection for consumers,
from the passage of the “lemon” automobile laws to striking down minimum lawyer fees and attorney advertising.  For 
example, the decision of the Supreme Court in 1975 which declared bar association “minimum” fee schedules as 
unlawful, as violative of anti-trust laws, likely was a reflection of a greater focus on consumerism. That likely also is the 
case for the Court’s decision that struck down ethical rules prohibiting lawyer advertising.  Another shift in the law, of 
great importance in the view of some, occurred in the Court’s decision in Orr v. Orr, which essentially barred gender 
discrimination.  That decision, it may be contended, reflected the growing “freedom” of women in America’s society
which, in turn, may be a reflection of women’s greater control over reproduction, a scientific development.

Other changes to the legal profession reflect economic and financial trends in the United States.  For example, 
the current economic downturn in America’s economy has reduced the number of practicing lawyers and the 
compensation of those who continue to practice, as it has affected virtually every other area of American business.  It has 
increased bankruptcies and counseling by lawyers about financial problems.

Changes effected by regulation and legislation, of course, have a profound and often direct and immediate effect 
on the demand for legal services.  For example, the decision of the states to adopt “no fault” car accident and similar 
rules significantly reduced those areas of practice. On the other hand, the adoption of equitable division laws for 
divorcing married couples, sexual and disability anti-discrimination laws, environmental protection laws and new 
bankruptcy provisions have all increased the amount of legal work sought by clients.

10. Demand for Legal Services Affected by Changes in Science

It may seem somewhat strange, but both the supply of and the demand for legal services seems also to be driven, 
in part, by science. As discussed in more detail below, technology (which is a scientific development) has had and in the 
future likely will have an even more profound effect on the delivery of legal services.  However, it also has had and will
continue to have an affect on the demand for legal services.  For example, science has extended the average life span in 
the United States over the past century from about 50 years to about 80 years.  That means that adults have a longer time 
to need legal services.  It may also be one of the reasons for the increase in divorce which is a prominent field of legal 
practice.  The development of the birth control pill has allowed women to engage more in business, and the resulting 
increase of businesses has expanded the need for legal services. Technological advances which have reduced the cost of 
travel and communication have permitted individuals and businesses greater opportunity to seek legal services.  The 
development of posthumously conceived children has meant there is a new aspect of life which has resulted in a new
demand for legal services.  Perhaps, the greatest scientific advance that has affected the demand for legal services is 
access to information.  More than 3 million more “words” of information are now available on Google than all the books 
in the world combined and access to that information is nearly instantaneous.  Individuals and businesses may learn of 
rights, obligations and defenses in much more cost efficient and time efficient ways, which has increased the demand for 
certain legal services.

VI. The Role of Technology in Legal Practice: A Peek at the Past
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Technology has affected the legal profession in many ways.  The tremendous growth in the technology business 
has spurred a tremendous increase for legal services relating to that.  Probably, intellectual property practices have grown 
more than virtually any other over the past decade or so.  Technology also has significantly affected the way legal services 
are delivered.

A. Document Preparation

In 1970, the state of the art in the preparation of documents was electric typewriters that had the capacity of 
allow the typist to make corrections by “back spacing,” striking the same incorrect key and then striking the correct one, 
rather than disposing of the entire page upon which an error occurred.  That was regarded as a significant advance
compared to “standard” electric and manual typewriters, which also were in extensive use at the time.

While modern word processing started in the early 1970s, the real “boom” in the industry occurred after 1977 
when word processing software was widely available for distribution with the sale of personal computers.  The term 
“word processing” was coined by IBM in the late 1960s.  By 1971 it was recognized by The New York Times as a "buzz 
word." A 1971 The New York Times article referred to "the brave new world of Word Processing or W/P.”  In the late 
1980s, word processing software began to take a more “typographic” approach to showcasing data, so that “what you 
see is what you get,” or WYSIWYG. For Apple computers, MacWrite (released in 1983) was the most popular, whereas
Microsoft Word (released in 1984) was the most popular on the IBM PC.

Word processing has become so simple that many lawyers do their own typing, now usually called document 
production, often starting with a standard form, such as for a will, trust or other document that is used over and over 
again and modified for the particular circumstance.  It is nearly inconceivable that a lawyer today could practice profitably 
without word processing, regardless of the field in which the attorney practices.  In fact, it may soon be inconceivable 
that a lawyer will be able to practice without preparing documents himself or herself.  Indeed, a lawyer likely would be 
at a significant competitive disadvantage if he or she had to pay a secretary to prepare all documents the lawyer uses.  
Rather than dictating to a secretary, the lawyer can dictate to a machine that will type the text automatically, or he or she 
can type the document (typically using a word processing system with forms). In fact, many lawyers find that typing (or
“amending” a form document in word processing) takes less of the lawyer’s time than dictating to a typist.  As discussed 
in more detail below, document assembly is now taking hold and soon will overshadow word processing in many areas 
of document preparation.

Also, the methods of document production are rapidly changing.  Voice to print technology is now available 
and its use is increasing.  In fact, the iPhone now has an application (“app”) that permits the user to dictate messages 
which can then be sent by email.

An important factor about document production is that it has resulted in greater “standardization” of documents.  
Almost all law firms have “form books” which are imbedded into their word processing machines and are used to do 
standard documents such as wills, trust agreements, and accounting papers, as well as reports, briefs and memoranda
filed with courts or other government offices.

B. Tax Return and Other Reports

In the past, income tax and other returns as well as other reports were prepared manually-that is, they were 
completed by hand or by manual or electric typewriters.  Now most individual income tax returns as well as many estate 
and gift tax returns (federal, state and local) are prepared “automatically” by computer technology.  Other common forms 
(such as probate petitions) may be accessed via the Internet, “downloaded” and then prepared, in some cases by 
completing “fields” of information (such as a decedent’s name in the case of a probate petition).

In addition, the computer systems will “automatically” do calculations, such as computing the taxpayer’s taxable 
income and income tax liability for the year as well as computing the amount due or to be refunded.  In fact, this has 
shifted considerable work from lawyers to commercial (non-lawyer) organizations such as H & R Block and other return 
preparation firms.  Moreover, recently, opportunities to have returns prepared “over the Internet” have expanded such as 
through the use of TurboTax.

C. Written Communication

Written communication in 1970 was almost exclusively by postal service mail delivery.  The facsimile machine 
came into general use by lawyers in the mid to late 1980s reducing the time to obtain documents.  E (electronic) mail 
became popular in the late 1990s and early 2000s and now pervades nearly every aspect of life in developed countries 
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and in the practice of law in particular.  Email, of course, also permits the virtually instant delivery of legal and other 
documents.  Although, perhaps, not of as great significance as reducing the time of delivery of written communication is
that these developments have also reduced the cost of delivery, which at the present time is free.

D. Voice Communication

Voice communication in 1970 was almost exclusively by dial up hard wired telephone, which also was 
expensive.  Portable phones (although with limited range, measured in feet) were regarded at the time as a significant 
advance.  Now there is voice command “dialing.” Cellular and satellite communication telephones are in extensive use, 
permitting voice communication to and from almost anywhere in the world and at extremely low cost.

One other important “advance” in voice communication is the conference call.  Individuals may now make calls 
to several individuals and each may speak to the others.  Many law firms now have their own conferencing services 
where the individuals who are invited to participate are sent an email with the telephone number to call and any access
code that will be needed to join the call.

The paper “Rolodex” essentially has disappeared with electronically recorded “contact” information about 
individuals and companies now substituted.  That now also permits automatically “dialing” anyone listed in that 
“directory” including by voice command.

E. Calendaring Events

Desk top and pocket calendars are largely an item of the past.  Almost all lawyers use electronic calendars which 
are automatically “synched” with their Blackberries, iPhones or similar handheld devices with automatic reminders of 
events.  Often, these events are not inputted directly but are inputted by the receipt of a message from another (such as
suggesting a time for a conference call with the ability to “accept” the invitation which will cause the event to be 
electronically placed on the calendar of the person agreeing to participate in the call).

F. Law Libraries

In 1970, virtually all legal research was done using books which contained indices or were digests.  Research 
was done almost exclusively using legal concepts, not facts.  Lexis, a key word on context electronic search tool for 
statutes, case and other law, was a continuation of an experiment organized by the Ohio State Bar in 1967. It was first 
conceived in 1970, but did not launch publically until 1973.  At the time of its public launch, on April 2, 1973, Lexis 
offered full-text searching of all Ohio and New York cases.  In 1980, Lexis completed its electronic archive of all U.S. 
federal and state cases. The Nexis service, also added in 1980, allowed journalists to search a database of news articles. 
LexisNexis Communication Center went online in 1994 and began offering the first Web-based service for U.S. legal 
professionals in September 1997.  West Publishing released Westlaw in 1975 and the Westlaw service developed 
virtually alongside LexisNexis.  Such research tools have greatly expanded the accuracy of research and reduced its cost.  
Today, significant legal and other research is available online without charge including through Google.  An 
extraordinary amount of free information is available from government sites and other sources such as Wikipedia.

Some law libraries maintain books, some of which are in looseleaf format which are manually updated.  Hard 
copy treatises are also maintained by some law firms.  State and federal reports (e.g., New York Supplement and Federal 
Supplement) also are maintained, in part, because some lawyers and other researchers find it easier to page through 
books, use physical bookmarks, etc.

G. Calculations

In 1970, as today, the effectiveness of many legal strategies, especially those relating to taxation, are based, in 
part, on calculations, such as the value of the remainder in a charitable remainder trust.  Many aspects of estate and trust 
practice also were and are based on computations, such as in an accounting of the acts of a fiduciary.  In the 1970s, these 
calculations were performed by hand or with the use of a manual calculating machine which essentially did only addition
and subtraction or by electric adding machines, some of which also did subtraction, multiplication and division.  In the 
early 1970s, the first handheld calculation machines became available.  The cost was considerable (about $400 per unit).  
Since then, the ability to perform calculations, including complex financial calculations, are available at extremely low
cost.
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Moreover, for trusts and estates practitioners, extremely low cost services, such as Brentmark, Number 
Cruncher, Tiger Tables and others, “automatically” and almost “instantly” not only do the calculations but also do 
comparisons of estate planning strategies.

H. In Person Meetings

Many lawyers spend hundreds of hours each year communicating with colleagues, clients and government 
representatives (including judges) in person.  Often, more than two people will be at such meetings. That has not changed 
as much as certain other aspects of practicing law has over the past 40 years, although telephone conference calls have
reduced the number of in person meetings that likely otherwise would be held. That may suggest that changes to or a 
substitution for in person meetings will undergo a greater change over the next decade than will other areas, such as
document production.

One advantage of in person meetings is holding the attention of the other person or persons.  Certainly, people 
in a meeting may not concentrate on what is being said or shown.  But, today, virtually all lawyers “multi-task” when 
they are on phone calls including conference calls.  That is very difficult to do during an in person meeting although 
some lawyers try to “sneak a peek” at their Blackberries and iPhones and try not to allow others at the meeting see them 
do it.  Some attorneys have attempted to obtain the benefit of greater attention of colleagues, clients and others without 
having an in person meeting by using Skype or other video technology that permits individuals to see each other and 
speak over the Internet.  However, the use of such technology is not great at this time.

“Screen sharing” also is currently used by some lawyers.  It permits more than one person to view the computer 
screen of another which may display information (such as a case or the page of a document).  It also permits more than 
one lawyer simultaneously to work on the same document where one attorney makes a change and then another makes a 
different change with each participant seeing the changes as they are made, even though the lawyers are in different
locations.

One factor, among others, that will make the use of screens to interact with others, as opposed to in person 
meetings, is the development of 3D television.   Certainly, telephones are time savers (compared to having to see someone 
in person to communicate verbally).  But telephones often do not produce the same sense of communication as in person 
meetings do: body language is not present on the telephone and today many individuals “multi-task” when on the phone—
e.g., typing or engaging in computer activities.  Screens, especially 3D ones, will provide very close to “in person” body 
language and will retard multi-tasking.  One reason I am confident it will happen is that friends and acquaintances with 
teenage children report that those children “skye” and use screens to communicate with friends.  These teenagers someday 
will be the business persons who communicate and their screen use will be time savings; they will not abandon it; and 
eventually today’s middle age adults will adopt it as certainly as they adopted email.

I. Education and Learning

As indicated above, some areas of law change very rapidly.  Many lawyers, to sustain their practices and avoid 
malpractice claims, need to learn of changes in the law in their areas of practice and, perhaps, of equal importance, 
determine how those changes affect their practices and their clients.

Lawyers, historically, have kept abreast of changes in the law by reading written material and attending 
educational programs. Virtually, all jurisdictions in the United States have mandatory continuing legal education 
requirements that also have driven the demand for attorney education.  These may be formal presentations (such as at a 
seminar) or at professional meetings that are not as strictly structured but, for some lawyers, are even more educational 
in part because they are smaller (tending to cause those present to pay more attention to what is being said) and permit
greater “give and take” by those present.

Educational tools have changed over the past 40 years. For example, nearly instant reports of changes in the 
law are available over the Internet.  Some may be transmitted via email by colleagues and others. Some may be by 
commercial sources, such as the Leimberg Information Services, Inc. Listserv (LISI).  Many “lectures” are now available 
over the Internet both “live” as well as by being “rented.”  Some of these are audio only but some have audio and video,
often through the Internet.  However, these new mediums of communication have not replaced “live” seminars where 
professionals gather together. Reasons for that may include lack of inertia, the natural tendency of humans to be 
gregarious, the ability to “network” with other professionals, the opportunity for “give and take” (e.g., to ask questions 
of others and to increase the chances of getting another to pay more attention to the question presented) and to avoid
interruptions that may occur at one’s office.  However, as discussed below, it seems likely the nature of seminars will 
change.
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One new medium of education is lawyer listservs, such as the Listserv of the American College of Trust and 
Estate Counsel (ACTEC) and those of the American Bar Association, among others.  Lawyers now can nearly instantly 
bring developments or insights of which they learn to other colleagues or can query colleagues on virtually any legal 
question.  Often, a complete answer will be offered almost instantly.  Even where no response with a complete answer is 
given, lawyers often offer insights and practical suggestions.  This relatively new medium will almost certainly expand 
and may well “morph” into blogs.  The difference between a blog and a listserv is that a listserv is somewhat random in 
that different questions and comments to questions appear chronologically, not by subject matter.  A blog follows the
subject matter and lists comments chronologically.

J. Billing Practices

Billing practices have changed over the past four decades in some ways.  Although many lawyers have long 
charged “by the hour,” that was difficult to do with precision because before the widespread use of computers to sort 
data it was accomplished by hand written time records (also called “diary” or “daynote” entries or “time sheets”) which 
had to be sorted and filed.  Moreover, it was extremely difficult to monitor whether an attorney was contemporaneously 
completing the time records.  In many circumstances, records were inaccurate and incomplete. Advances in computer 
technology now allow instant checking to see if an attorney has contemporaneously recorded time for work, to record 
the hours expended for a client or project and to send a bill for services based upon hourly charges without any “human” 
input.

Hourly billing coupled with those advances in computer technology have made it an efficient way for lawyers 
to charge.  It is relatively easy to determine what the gross revenue of a law firm will be by forecasting the number of 
hours that will be logged over a fixed timeframe (such as a month or year) and multiplying it by the hourly rate the 
attorney or other charging person (such as a paralegal) charges for his or her time. Many law firms have “bogeys” or 
minimum number of expected hours for lawyers to record each year and some pay bonuses to those who achieve certain
chargeable hour levels.

Many lawyers charge fixed fees for fixed projects, such as the preparation of a will or other document.  Not 
infrequently, the attorney attempts to estimate the time he or she will spend on the task and then “bids” a fixed price 
based upon multiplying that time by his or her hourly billing rate.  In some cases, the lawyer will make less than his or 
her hourly rate and sometimes more.  Some lawyers, of course, charge a contingent fee, such as taking a percentage of 
any recovery or settlement amount.  That often occurs in litigation in representing a plaintiff in a lawsuit.  In some cases, 
it may even occur in representing a defendant (with the fee equal to the percentage “saved” compared to the demand-that 
not infrequently happens with respect to claims made against a taxpayer by the IRS).  In some commercial transactions, 
the lawyer with be paid part of his or her standard hourly rate with a “success” bonus if the transaction “closes.”

K. Litigation and Dispute Resolution

There have been many changes in litigation and dispute resolution over the past 40 years.  Document production, 
delivery and data sorting have changed tremendously.  One important “advance” is that searching is now possible by 
“key” word or phrases.  Time management of a case is performed by computers although with significant human input. 
Computer programs are available to “docket” cases and build in time for submissions, etc.  Research available over the 
Internet (such as through Google) has reduced search time and increased access to information.

Changes in the law also affect litigation.  For example, at least three states (Arkansas, North Dakota and Ohio) 
permit “pre-death” probate.  That may or may not reduce the number of “will contests” in those jurisdictions that have 
enacted such legislation.

Dispute resolution also has changed.  Collaborative divorces are now common reducing actual litigation and 
involving professionals other than lawyers.

At least one state has adopted a “loser pays the legal fees of both” rule that any party to litigation can trigger 
and, in the judgment of at least some lawyers who practice there, has reduced the number of trials and increased the 
number of settlements.

Most lawyers likely think that there are two areas where they will “forever” have a sole role: resolving new and 
complex issues and in litigation.  However, that claim probably is overstated.

On new and complex issues, the sharing of ideas is so rapid that few if any lawyers can contend that only he or 
she can provide an appropriate “solution.”  For example, the failure of the Congress to prevent the federal estate and 
generation-skipping transfer taxes from “expiring” for 2010 caught almost all estate planning lawyers by surprise.  This 
did present new and complex issues for lawyers and other advisors.  It seems, for example, that lawyers for the first time 
came to realize that there would be no GST exemption for 2010, which would have a profound effect on estate planning 
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for individuals during that year.  Also, it was the first time, apparently, that any attorney realized that property transferred 
to a trust in 2010 (such as to a trust for a property owner’s grandchild) free of GST tax might become subject to that tax 
during any later year.  Not only did lawyers nearly instantly “share” this “new” knowledge with colleagues through 
mediums such as the ACTEC Listserv, they also provided each other with guidance and language without charge.  
Nevertheless, some will contend it shows that the role of “smart” lawyers likely will not end soon.

Also, some lawyers think that only they can prosecute, defend or settle litigation matters.  The trend seems 
otherwise.  As detailed in The End of Lawyers?, even “on line” dispute resolution is working, in that computer generated 
settlements are being made although the elimination of trial lawyers seems far off.

L. Technology and the Erosion of the “Monopoly” of Lawyers

Every state, except Arizona, prohibits practicing law without a license to do so.  In virtually all jurisdictions, no 
entity other than a law firm (or an attorney on his or her own) may practice law even if the work the entity (e.g., a bank) 
provides is performed by a lawyer working for that organization.  However, as mentioned elsewhere in this article, other
groups (such as Legal Document Assistants in California and tax return preparers) are performing work that certainly 
involves legal matters. Advertisements by Turbo Tax offer to allow its subscribers to call an “expert” to ask a legal 
question, such as “are my commuting expenses deductible?”  Technology is also eroding the exclusive domain of lawyers 
to render services that likely otherwise would be performed by an attorney, such as with LegalZoom.

M Computers Will Deliver Other Services Offered by Lawyers

So-called “expert” systems are currently available in limited legal areas.  For example, one system will 
analyze whether a particular client is an appropriate client for a grantor retained annuity trust, a qualified personal 
residence trust, a charitable remainder trust, a charitable lead trust and other estate planning arrangements. Such 
systems, however impressive, are “lineal” in that they merely are a “decision tree.”  No additional questions may be 
added and they cannot take into account changes in the law until they are reprogrammed. 

However, new computer technologies suggest that very soon computer programs will do basic legal research 
that otherwise would be done by human lawyers (or those under their supervision such as paralegals or law clerks). For 
example, IBM’s new computer program called Watson is expected to do basic legal research.

Although not directly related to legal services, another computer system seems to have the capacity to learn and 
asks for assistance when it realizes it is not getting things “right.” This “learning” program developed by Carnegy 
Mellon, like IBM’s Watson, is trying to learn to understand language as human beings do.  Although far from perfect, 
the systems are getting closer and closer to being able to communicate with human beings.  And there is no reason, it 
seems, for us humans to think that if the computer systems can do that why they cannot do research they have been 
instructed to undertake.

It seems that virtually all commentators agree that computers, through artificial intelligence, will 
encroach more and more on providing legal advice.  The question is how far and how quickly that will occur.  
For example, one commentator explains “Why AI Will Not Replace Lawyers.” Others suggest it will be far 
more reaching. “Use of artificial intelligence in making legal decisions including cognitive reasoning which 
is occurring now.” “AI will not replace lawyers. However, lawyers who do not leverage the power of AI may 
well be replaced by those who successfully harness the benefits of [AI].” “The legal profession as we’ve 
known it is doomed, and lawyers must adapt or face extinction.”

It has also been stated “The science fiction writer Arthur Clarke famously wrote, ‘Any sufficiently 
advanced technology is indistinguishable from magic.’ Yet, humanity may be on the verge of something much 
greater, a technology so revolutionary that it would be indistinguishable not merely from magic, but from an 
omnipresent force, a deity here on Earth. It’s known as artificial super-intelligence (‘ASI’), and, although it 
may be hard to imagine, many experts believe it could become a reality within our lifetimes.”

N. The Role of the American Lawyer

Until made widely available by the American Lawyer, first published in 1979, lawyers had little access to data 
that permitted them to compare themselves to others.  That publication made a significant impact in the law.  The 
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information it provided is now widely available and has changed the attitude of lawyers.  A firm knows how well it is 
“recruiting” new lawyers to its firm compared to others, how many hours its partners and other workers record compared 
to others, and how much its partners, associates and other workers earn compared to others.

Among other things, that has produced a new type of competition and has and likely will continue to change 
several aspects of a firm’s “structure.”  For example, for large firms a key ingredient of a firm’s perceived success is 
“profits per partner.”  Firms take action to keep that as high as possible, for example by providing fixed income (salaries) 
for some partners and reporting only profits per “equity” partner (“PEP”) and ignoring certain expenditures that would 
erode the profits per partner.  It also affects the level at which firms set hourly rates, by comparing it to what its similarly
situated firms charge for equity partner time.

VII. PUTTING FUTURE CHANGES IN CONTEXT

Before suggesting what changes may occur in the next ten years and how they will affect the practice of law 
and what practitioners may wish to do in light of those changes, it seems appropriate to put those anticipated changes in 
context.

It seems that lawyers, as a whole, are not resentful of advances in technology even though they have reduced 
the work lawyers do.  For example, Lexis and West Law have reduced the amount of time lawyers otherwise would have 
spent in researching the law.  Some lawyers have even developed their own databases that can be searched, saving them 
hundreds of hours of research time.  That greatly reduces the time to produce the legal “product.”  Yet attorneys seem to 
relish such increase in efficiency.

Similarly, word processing has vastly reduced the time lawyers spend in reviewing documents.  Hence, attorneys
do not incur as much time in completing a legal task (whether it is the preparation of a will or a brief) and, therefore, may 
not charge as much for that specific job as when it took more time to complete.

It seems reasonable to conclude that as more advances in technology occur, which reduce the time an attorney 
must spend in completing a task, lawyers will be enthusiastically accepting of that.  One reason is that continuously doing 
the same task is not as exciting  or as interesting to many lawyers as taking on a new matter.  Spending hours searching 
through books and digests attempting to find the more important precedent is less satisfying for many attorneys than is 
quickly finding it (through a word search system such as Lexis or West Law or otherwise) and then being able to use it 
in completing the ultimate legal task (such as advising a client of the answer to a question or preparing a memorandum 
to be submitted to a court).

One possible difference, if it develops, is when computers advance to the point where they can analyze legal 
issues.  To date, computer systems analyze by using a logic tree methodology-they are “if this, then that” systems.  For 
example, one commercial product claims that it will give specific advice as to appropriate use of certain estate planning
strategies for a specific client, such as whether the client should create a charitable remainder trust or a GRAT or whether 
the client should engage in an installment sale to a grantor trust.  For instance, the system asks, in connection with 
determining if the client is an appropriate candidate for a GRAT, if the client is likely to survive the retained annuity
term; if the client will not likely survive, the computer concludes that a GRAT probably is not appropriate for the client
as the entire trust likely will be included back in the client’s gross estate tax for federal estate tax purposes, which almost 
certainly means the GRAT will not achieve the goal of reducing wealth transfer taxes.  Of course, many other questions 
are asked but the “is the client expected to survive the annuity term” one is a “killer” type question.  In fact, it seems that 
using decision tree logic, the computer can be programmed to provide a thoughtful answer to almost any legal issue.  But 
the person doing the programming must know the issue thoroughly, be able to map it out in a decision tree format and 
implement the program using symbolic logic.  What the computer cannot do, today, is learn something new.  It cannot 
“read” the law and understand its ramifications.  For example, lack of application in 2010 of Chapter 13 (the generation-
skipping transfer tax provisions of the Internal Revenue Code of 1986, as amended) to any generation-skipping transfer 
has far reaching effects.  Unless and until a computer is programmed with what that means, it cannot (at least at this time) 
determine the effects on its own.

It seems likely that, within the next ten years, computer systems will be able to engage in much greater 
“reasoning” and “analysis.”  The computer systems, no doubt, will “study” what has been written about certain legal and 
financial matters, determine what are the most important aspects for clients in particular circumstances and then apply 
that “knowledge” to the particular facts of a particular client, including the client’s desire to use certain legal approaches 
and strategies and willingness to accept legal and financial risk.  For example, a client who may wish to avoid paying 
capital gain on inherent profit in an asset has several choices, including creating and funding a charitable remainder trust, 
engaging in an income tax free exchange or holding the property until death.  The system will have been made aware of 
all viable options and analyze the effects of applying each option to the particular client including considering risk 
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tolerance.  Lawyers, at least for the time being, will then work with an individual client to make the final determination 
of which, if any, of the strategies the client should adopt.  In ten years, in fact, computers may be able to “analyze,” 
essentially on its own, what changes in the law mean such as if the federal gift tax is repealed for one year.

There likely will be more changes in technology in the next ten years than have occurred over the past 40 years.  
These future changes will have at least as profound an effect on the practice of law as the changes over the past 40 years 
have had.  Many of these changes will not be directed specifically at the practice of law although some will be, just as
word processing and Lexis were developments directed at legal practice although that technology (or an equivalent 
system such as Nexis) spun off to be used in other fields.

VIII. WHAT PRACTITIONERS SHOULD DO TO PREPARE FOR THE FUTURE OF THEIR PRACTICES

A. Determine If You or Your Firm Is Willing to Undertake Planning for Future Practice

Most lawyers have not planned for the future of their practices.  As long as the lawyer and firm have adequate 
work to keep the firm financially sound, little if any thought is given to planning.  Even if the lawyer or firm has too little 
work, little real thought is given to long range planning; rather, the firm “downsizes” or lawyers shift firms or affiliations.

As mentioned above, a rather persuasive case can be made that a law firm, as with any business, should plan 
both in the short term (e.g., with respect to immediate cash flow needs) and long term.

B. Determine What Goals You Have for Your Practice

Any lawyer or firm (or department) that wishes to consider planning for the future must undertake a somewhat 
regimented system of planning-that is, undertake systematic planning.

To begin, each such lawyer and firm must first determine the goals for its practice.  Because most lawyers 
maintain their livelihoods from their practices, these goals likely will include maintaining and improving the legal 
practice while avoiding a reduction in its profitability. Other goals may include practicing in an area with significant 
intellectual challenges, receiving peer (and client) approval or praise, prominence in the firm and community (“big fish 
in little pond”), continuity of the firm for others (e.g., younger partners and associates and for clients), independence in 
practice (that is, in making decisions for and with clients without approval of other lawyers), forcing a sharing of clients, 
building or maintaining specialization, avoiding stress, reducing or maintaining the time devoted to the practice, being 
the “stalking horse” for another department (e.g., trusts and estates lawyers representing captains of industry, investment 
bankers or others from whom other areas of practice, such as the corporate department, wish to represent), doing pro 
bono or similar work and preventing defections from the firm.

Lawyers must be honest about the relative advantages and disadvantages they and their firms have.  Some 
lawyers do some things better, on a relative scale, than others.  Usually, an individual is more successful by sticking to 
things he or she does well.  In other words, each lawyer and each firm must determine its strengths and weaknesses.  If 
it lacks sufficient strengths or has too many weaknesses to achieve its goals, it needs to consider ways to gain strength or 
shed weakness.  The reason for the lack of strength or presence of weakness can vary tremendously.  For example, the 
firm may lack sufficient resources to expand into a field that will help achieve the goals sought (e.g., going into Elder 
Law), which might require hiring attorneys who have experience and clients in the field.  Another example may be to 
have to eliminate or isolate lawyers in the firm who are disruptive to the methods of effecting change to achieve goals 
(e.g., individuals who are difficult to deal with or who resist change such as adopting changes in technology).  A further 
example may be to have to eliminate a practice area that is not consistent or compatible with the goals sought (e.g., a 
department or lawyer who “loses” money or an area of practice that produces conflicts of interest thereby foreclosing 
certain important representations).

Lawyers must decide if they want to maintain, increase or decrease the size and physical locations of their firms.  
They must also decide if there are areas they wish to maintain or areas they wish to avoid. They have to determine how 
important maintaining actual personal contact with colleagues and clients will be in the future.

One critical decision is whether the lawyers are committed to the firm or only to themselves.  Although many 
law firms have expanded (by merger or otherwise) over the past 20 years, it may be that the partners who began to effect 
such growth have not profited in a financial sense.

C. Determine Whether or How Your Practice Can Achieve the Goals Sought

Some areas of practice will not be compatible with the goals sought to be achieved.  A lawyer may wish to 
engage in estate tax planning work but a significant increase in the federal estate tax exemption may eliminate so much 
need in the market in which the attorney practices that it alone cannot sustain his or her practice.  One option may be to 
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change markets (e.g., move to an area with greater wealth) but that would have far-reaching ramifications for the 
attorneys, their families, their staff and their existing clients.  An attorney may wish to engage in “probate” litigation or 
income tax planning but may not have the skill set to make him or her successful in that area.  Factors other than 
“intelligence” may mean the lawyer will not be sufficiently successful in such a field.  That may extend not just to a 
specific lawyer but to an entire firm (or department).

On the other hand, it may be that changing the way in which the firm operates will help achieve the goals it sets 
for itself.  That may involve additional education of lawyers and staff, the adoption of new procedures (such as state of 
the art systems such as document assembly), hiring special counsel (who may be able to bring instant legal knowledge 
to the firm), careful client selection and advertising.

In any case, a firm that wishes to plan must be realistic about whether its practice can achieve its goals and 
whether it can change its practice to achieve those goals-or to accept other (perhaps, less ambitious) goals.  It may need 
professional help in making those determinations.

D. Understand What Planning Means

“Our plan is to increase partner profits by 50% over the next five years.”  The head of a firm who says that at 
his or her annual firm meeting will receive a standing ovation, without question.  But unless he or she explains how it 
will occur, it may be a meaningless statement.  Of course, setting a goal usually is critical to achieving success (as 
achieving the goal is success).  Nevertheless, the plan will require great detail in how to reach the goal.  Will it mean 
raising billing rates?  Will it mean increasing the chargeable and collectible hours by those in the firm who charge for 
their time?  Will it mean increasing the charges for what lawyers call disbursements (such as photocopying, secretarial
services, printing and telephone calls) or charging for items (such as the use of a conference room) for which the firm 
currently does not charge?  Will it mean achieving a higher rate of collection (as opposed to “writing off” time)?  Will 
be mean greater leverage of non-partners (upon whose work partners make a profit)?  Will it mean lowering costs or 
changing the method of billing?  Or will it mean more than one or all of those or will it be something else?  When the 
decision is made how to achieve the goal (e.g., increasing chargeable hours), how will it be implemented and not just 
stated? Many will find that a challenging task.  It is nearly certain, however, that not accepting the task will mean the 
goal will not be achieved.

E. Keep Vigilant of Changes in the Your Legal Marketplace

If the estate tax exemption increases significantly, many estate planning lawyers will find a significantly 
diminished areas of that practice.  For example, before the enactment of EGTRRA, approximately 100,000 United States 
Estate (and Generation-Skipping Transfer) Tax Returns (Forms 706) were filed each year.  With a federal estate tax
exemption of $3.5 million, it is estimated only 14,000 returns (of which approximately 7,000 would result in estate tax 
being due) would be annually filed.  Hence, it is likely that a law firm whose practice in significant part involved the 
preparation of Forms 706 and representing the personal representatives of the estates in any audits of such returns likely 
will experience a significant decrease in work in that area.  It seems appropriate to be aware of that and make plans to 
cope with that change.  Similarly, because the number of individuals who will need (or who are willing to pay for) estate 
and gift tax planning work has declined as the estate tax exemption has increased and almost certainly will further decline 
if the estate tax exemption increases even more than it has, many lawyers who render estate tax planning and related 
services have experienced and likely will continue to experience a drop off in such business.  They too probably should
plan in order to maintain profitable practices.

On the other hand, it seems likely that the “graying” of America will produce a significant demand in Elder Law
practice.  Unlike the likely rapid decrease in estate tax planning and administration work that  a significant decrease in 
the estate tax exemption would produce, an increase in demand for Elder Law work likely may be more gradual but could 
more than offset, over time, the loss of business in the estate tax planning and administration area.

F. Keep Vigilant in Marketing Opportunities

Producing and controlling “business” has long been a key factor in success of a lawyer or law firm.  As explained 
above, marketing (or advertising) legal services certainly can increase the demand for the services of a lawyer or law 
firm.  It seems nearly certain that many changes, perhaps at an accelerating pace, in the law relating to tax and property 
rights will occur over the next several years.  These changes in the law provide opportunities for lawyer work.  For 
example, the “elimination” of the federal estate and generation-skipping transfer taxes for 2010 provides an opportunity 
to “market” alternative disposition strategies for individuals.  Because there have been several proposals to “toughen” 
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the estate and gift tax rules, counseling clients before those changes are adopted about an appropriate way of disposing
of wealth without significant wealth transfer tax also provides an opportunity for legal work.  In addition, it seems 
reasonable to conclude that any significant changes to the estate, gift or generation-skipping transfer tax systems will be 
a “relief” act for estate planning lawyers, whether those changes foreclose current planning opportunities or open new 
ones.

For example, the adoption of “portability,” under which the surviving spouse would succeed to any unused 
estate tax exemption of the spouse dying first provides an opportunity to undertake the drafting of new documents to 
transmit wealth at death.  It will require estate planning lawyers to counsel about “balancing” various aspects of planning, 
from simplicity (e.g., bequeathing the estate of the spouse dying first to the survivor) to opportunities for asset protection 
(e.g., using a trust) and for income tax reduction (e.g., using a discretionary trust for the surviving spouse, descendants 
and, perhaps, others, such as charity so taxable income can be shifted to those in the lowest effective income tax brackets).

Even in the absence of such changes in the law, there are opportunities for marketing beneficial concepts to 
clients now available.  For example, the Supercharged Credit Shelter TrustSM essentially provides benefits similar to, 
and actually exceeds the benefits of, what statutorily adopted portability would produce. Another option, perhaps not as 
frequently mentioned and employed for clients as the arrangement would suggest, is family split-dollar insurance. A third 
is a split-purchase trust SM which in some cases would be preferable for a particular client than would be a qualified 
personal residence trust.

Lawyers should adopt methods to keep abreast of such developments and ways to use them for their clients 
(and, thereby, for their practices).

G. Ensure Consistent and Up to Date Education

Knowledge is power and I think power is money.  Hence, I conclude knowledge is money.  Rather than have 
each attorney’s or department’s education (on developments in the law and developments in practice) be haphazard, each 
lawyer and firm needs to adopt a systematized method of providing education and learning of developments in the law.  
That education, as indicated, is more than being advised of changes in the law.  It should include learning how each 
change affects the lawyer’s and the firm’s practice and how it opens or forecloses opportunities in practice.

H. Develop an Interactive Website to Drive Clients to Your Practice

The amount of commerce, including the selection of legal service related providers (from lawyers to 
LegalZoom), now effected through the Internet has grown enormously and will continue to grow for the reasonably
foreseeable future.  Whether the client or prospective client is “big” or “little,” almost all have or soon will turn to the 
Internet for the selection of legal service providers.  Driving clients and prospective clients to a lawyer’s, department’s 
or firm’s website is critically important in maintaining a “competitive” advantage for most.

Of course, thousands upon thousands of lawyers and firms have websites.  Those that get the most “attention” 
are those that are not just advertisements for the attorney or firm but provide information that is important to their clients 
and prospective clients.  Although that may be “giving away” certain information about certain matters (e.g., how a
qualified personal residence trust “works”), it seems important to offer that because others have done so (and more will).  
In addition, lawyers and their firms should consider having video presentations on their websites-after all, they are there 
for free at www.youtube.com.

It seems likely that firms will actually develop interactive websites where the client can ask questions and 
receive a “computerized” response or can answer questions about certain estate planning matters and receive a 
“computerized” response.  For example, firms will pose the following “Learn if you are likely to be a candidate for using 
a revocable trust.”  If the client clicks on that “button,” a series of questions will be represented.  The law firm’s software 
will analyze the client’s responses and then advise the client whether he or she is an appropriate candidate for the strategy 
and state why.  Presumably, there will be an offer to meet with the client or prospective client to “formalize” the 
conclusion and to implement the strategy if that is what the client (or prospective client) wishes to do.

A website also can make the lawyer’s practice more efficient.  For example, a website should allow a client or 
prospective client to enter information that will help the lawyer analyze the person’s situation and, therefore, legal needs.  
This will reduce the time the lawyer needs to spend asking mundane questions, such as “What is your date of birth” and 
also may prevent the attorney from asking questions such as “Are any of your children minors?”

I. Develop an Electronic Newsletter that Drives “Subscribers” to Your Website
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Many law firms now publish newsletters “on line.” Lawyers, in general, have used their own “client” lists in 
sending the newsletters.  However, it is nearly certain that these “educational” newsletters eventually will be sent to 
individuals and institutions from “lists” put together by others, such as banks, trust companies and insurance carriers.  
Firms that are not ready to exploit these advertising opportunities may not obtain as much business as they otherwise 
could.

J. Be Prepared for and Consider Using “Outsourcing”

Outsourcing jobs to workers in other countries has expanded at an extraordinary pace.  As mentioned above, 
U.S. companies are now outsourcing legal work to lawyers in other countries where the legal services are less expensive.  
Although many claim that a “foreign” lawyer cannot adequately represent American companies and individuals, rather
sophisticated users of legal services seem to be concluding otherwise.  In fact, it seems that outsourcing legal work to 
legal service providers (whether or not lawyers under the rules of their home countries) may provide a way for companies 
to avoid the unauthorized practice of law statutes of the various states.  Law firms that ignore this trend likely will be 
less competitive on pricing.

K. Changes in Government “Mandated” Health Care

There has just been a significant change of the regulation and provision of health care services in America.  The 
new law limits the ability of health insurance companies to deny coverage on account of an existing condition.  Certainly, 
some individuals will claim they have been denied coverage on account of such a condition and likely will seek legal
representation to enforce their rights to the coverage.  Also, the health care changes include more reporting to the federal 
government and additional taxes.  Without question, individuals and companies will seek legal counsel with respect to 
such reporting and taxation.  Future changes to health care, which is the largest industry in the United States, are certain 
to occur, spurring a further need for legal services in that area.

This will provide opportunities for attorneys who gain expertise and experience in this developing area of the 
law.  It may fit “neatly” into a trusts and estates practice generally or an Elder Law practice in particular.

L. Keep Current on Billing and Charging Practices

There are few areas of commerce where the consumer does not have to pay “upfront” or simultaneously with 
the delivery of the goods or services.  Yet many lawyers and law firms “trust” their clients to pay.  Some lawyers charge 
retainers which reduce the risk of being “stiffed” for payment.  It seems likely that there will be a trend toward more 
immediate payment to the extent the fee is contingent.

Practitioners must also be aware of “bidding contests.”  They occur today and they have occurred in the past 
where, for example, a family is hiring legal counsel to help administer the estate of a family member.  Now such bidding 
can occur by email from the family to law firms in the area or by creating bidding right on the Internet, much like Ebay
allows bidding.  Perhaps, more than anything, such bidding will result in greater competition, drive down charges for the 
legal services sought and necessarily require that lawyers be just about as efficient as possible in the delivery of the legal 
services (such as by the use of non-lawyers, by outsourcing to service providers in other countries and by computer).

M. Develop Greater Standardization in Practice

Although many lawyers have “standardized” will and trust forms and other form books that are on word 
processing systems in their offices and even though some have developed their own or have purchased commercial 
document assembly systems, law firms need to consider greater standardization, such as with engagement letters, 
transmission letters and frequently filed court forms (such as probate petitions).

If competition in a practice area builds, having workers (such as associates and paralegals) become expert in 
certain specific areas of the lawyer’s practice (such as conversion of certain retirement plans and traditional individual 
retirement accounts (“IRAs”) to Roth IRAs), as opposed to having all associates and paralegals become expert in all 
areas, may produce efficiencies in the delivery of legal services.

However, probably the greatest efficiency will come through the expanded use of computer systems.  There is 
little doubt that such systems may be used to determine litigation strategies and tactics, to recommend and implement 
estate planning and Elder Law strategies, recommend terms of and prepare prenuptial agreements and the like.

N. Consider the Realistic Needs for Actual Office Space
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Many lawyers now do considerable work at home (often in a home office).  It seems likely that as visual 
communication improves (such as with Skype) more work with be done at places other than the firm’s office, with in 
person meetings becoming limited to important client and staff matters where another form of communication is not 
efficient, keeping in mind the in person meeting likely will be more expensive for the law firm or the client, or both.  
Even firm provided education likely will be provided over the Internet and not in the firm’s offices.

That suggests that law firms must be cautious in entering long term office space.  Brobeck, Phleger & Harrison, 
a large renowned west coast firm, went out of business, at least in part it seems, because it had more office space than it 
needed.  It did a projection of future space needs and those needs did not develop.

O. Develop Ways to Stop Defection

It is understood that Mudge Rose Guthrie & Alexander, a renowned New York law firm, headed by Richard M. 
Nixon, until his election as President of the United States, folded on account of defections to another firm.  That likely 
is the reason many firms fold.  It is a vicious cycle: a profitable department departs, leaving the firm with the unnecessary 
space, personnel and other expenses that are impossible immediately to eliminate.  Hence, profitability declines, 
triggering others to leave.  It can happen almost overnight.  As mentioned above, few attorneys typically act like a 
Musketeer (“all for one, one for all”) and will depart when it is in his or her perceived better interest, typically a financial 
one.  That makes it extremely difficult for a law firm to engage in law firm planning because its “players” may depart 
and replacing them, even if possible, will take considerable time and, perhaps, expense.

A law firm that wishes to engage in serious long term planning needs to face and adopt methods to retard 
defection.  That may include a moral pledge not to leave, having a truly open and responsive grievance procedure for 
partners (and associates), and providing financial rewards for not defecting (or extracting a financial cost for defecting). 
Facing defection as a serious issue in long range planning is critical-but virtually no firms have done so.

P. Develop Data Sharing Deal Flow

Some attorneys use checklists or similar systems to ensure that all tasks for a project are complete.  Some do 
not.  Checklists certainly reduce the risk of missing an important step in completing a project and may speed the 
completion process.  Lawyers need to systemize them, make them “smart” and interactive.  Indeed, lawyers need to use 
data sharing systems that allow clients to determine where their projects stand without having to incur the expense of 
calling a lawyer.  For example, a client should be able to determine the status of where his or her installment sale to a
grantor trust stands.  Obviously, access to the client’s project must be secure.  Some firms already have such deal flow 
cites.  It is something attorneys need to consider promptly.

For example, consider the “everyday” task of having a client execute a revocable trust.  The interactive checklist,
accessible both by those within the firm working on the matter as well as by the client, might post that the client needs 
to determine who will become the successor trustee of the trust if the client becomes incompetent.  The checklist also 
would prompt action (by sending emails) once a task has been completed.  For example, it would post who is responsible 
for having the document executed when it is complete, who is responsible for funding the trust and may have “warnings” 
such as listing “retirement plan” as an asset but stating “DO NOT TRANSFER TO THE TRUST.”

A sample checklist for an installment sale to a grantor trust is attached as Exhibit B.  It could and should be 
made interactive and accessible electronically.

Q. Decide on Your Business Model

One important aspect of successful legal practice in the future will be a conscious decision on the law firm’s 
business model. Many firms simply develop their model of practice by driving market forces (e.g., having many 
individuals engage the firm for Elder Law work), intuition or desire to engage in a particular area of practice.  There have 
been and likely will continue to be several different models.

1. Internal Leverage Model

As indicated above, many of the AmLaw 200 law firms “make money” by offering services of associate 
attorneys and paralegals, whose costs are “marked up” to make profits for the partners.  The most profitable firms, in 
general, have the greatest leverage (that is the greatest number of non-partner charging persons within the firm to 
partners).  Many Wall Street firms maintain leverage of greater than three to one.  This “leverage” model may or may 
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not work well in a particular marketplace.  In theory, higher leverage should mean partners serve more as managers of 
their legal services workers than as legal service providers themselves.  But, in practice, that does not always seem the
case.  In fact, in many departments the partners record more chargeable hours than do associates or paralegals.  The 
reason is the perception of partners that the most critical ingredient in their success (usually, measured by compensation) 
is more directly related to the partners’ “billable” hours (that is, how “hard” a partner appears to work, measured by such 
billable hours) than any other factor.

However, a rational case can be made that partners in firms built on the leverage model should be charging 
fewer billable hours and spending more hours on management, financial and marketing (business development) matters.  
The reason is that such a model only will be financially effective if there is adequate chargeable and collectible work for
the non-partners (e.g., associates and paralegals) to do.  Usually, for example, the firm may attempt to collect each year 
approximately three times the salary of the associate or paralegal.  For example, if the associate is paid $100,000 a year 
and the firm expects to be able to collect on 1,500 hours of the associate’s time during the year, it may seek to charge 
$200 per hour for that lawyer’s time so the firm receives $300,000 for that associate’s work for the year ($200 per hour 
for 1,500 hours).  Cost will vary from firm to firm and from market to market, but the associate’s overhead cost (e.g., 
secretary, office space, bar dues, and health, life and malpractice insurance coverage) may also be $100,000.  Hence, the 
associate costs the firm $200,000 a year but if the firm does collect $300,000 on that lawyer’s work for the year, the firm 
nets $100,000 on his or her efforts.  If each partner has one such associate, each such partner (on average) will make an 
additional $100,000 per year than if the associate were not employed by the firm.

Based upon that, it seems obvious that, if instead of one such associate per partner there were three such 
associates, each partner at the firm would make not an additional $100,000 a year but $300,000 per year. However, 
greater numbers of workers, at least in theory, should result in the partners having to do more marketing (to attract the 
business for the associates to do) and more time in management, including attaching associate lawyers.  In most firms 
using the leverage model, there is a growth in administrative staff-for example, to handle human resources, insurance, 
compensation, vacation and many other administrative matters.  That is a cost and must be considered in determining the 
viability of the internal leverage model.

The internal leverage model can backfire for a law firm if it does not generate sufficient business for which it 
can charge associate and paralegal time (or efforts) or does not “manage” its legal staff to complete the work and, if time 
spent is a factor or the factor in determining charges for work, making sure the time is correctly recorded.  It cannot
instantly increase and decrease its hourly-charging work force as the flow of business wanes and waxes.  That suggests 
that the leverage model for a firm or department should be based on concerted business efforts, including determining 
the areas of practice that will experience an increase, decrease or produce a consistent level of work.

2. External Leverage Model

Although not widely used, it is possible for a firm to use an “external” leverage model-that is, one that uses
independent contract status lawyers and paralegals as the need arises. Putting aside the question of whether these 
“outside” lawyers and paralegals will be treated as employees for certain tax purposes, the model draws on lawyers on a 
part-time or “as needed” basis.  There appear to be advantages and disadvantages of such a model.

One of the benefits is that the firm does not incur all of the costs that are usually associated with full time 
workers.  If the independent lawyer (an “outside associate”) is not assigned work to do, then he or she is not paid.  The 
amount of office space and administrative support needed by such an outside associate (or paralegal) almost certainly
will be reduced (as the outside associates will likely work from home or will share a work space while physically present 
at the firm).  Potential complications (some of which are emotional) in “discharging” such an independent worker may 
be significantly reduced.

There are, of course, detriments of such an external leverage model.  For instance, the independent worker may 
not be able or willing to take on the work as assigned.  Also, there may be a lack of continuity of workers which, of 
course, is more likely to happen if it is a long term project (which, for an individual estate planning client, may include 
work over a considerable period of time, starting with “basic” estate planning documents and then “advancing” into other 
matters, such as a trust or a section 529 plan for grandchildren, and more “complicated” matters, such as an installment 
sale to a grantor trust).  There may also be less supervision of the outside worker which may affect both the quality and 
timing of work performed by such person.  In addition, the client must approve of the outside attorney working on his or
her matter.  There might also be conflict of interest issues, thereby adding another ethical concern.

However, this “outside” or external leverage model has worked for decades for firms using “special counsel.”  
It should be noted, nevertheless, that these outside counsel lawyers usually are much more experienced, often work in 
very discrete areas and may be academics. Nevertheless, the “pool” of available outside “counsel” likely will be 
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expanding as more experienced internal lawyers wish to work part-time (such as while raising children) and as many are
laid off on account of lack of legal workflow at their firms.

Historically, both the internal and external leverage models have worked well where there is adequate work for 
the non-partner workers and where their efforts can be charged by the hour or the equivalent. The equivalent to the by-
the-hour method of billing is simply one where the law firm quotes essentially a fixed fee for a specific project but can
reasonably estimate the time that the work will take.  In some cases, of course, the firm will make less than its standard 
hourly charges and sometimes more.

A reasonable argument can be made that more external leveraging will be used by outsourcing legal work to 
lawyers in other countries, such as India, where English is the most common language and the basic legal system is the 
English  common law.  Lawyers likely can be engaged for specific projects without creating an employment arrangement 
and without providing the benefits (such as health care insurance) an American firm might have to provide even to an 
“outside” American lawyer.  The lawyers in such developing countries are likely to work for lower salaries, meaning a
“mark up” of what they are paid may produce a much larger profit for the U.S. law firm that uses their services and, also, 
may allow such an American to “underbid” its U.S. competitor firms.

3. Software Leverage Model

It seems there likely will be the capacity for a law firm to effect leverage with computer software.  Assuming 
the software can “simulate” certain lawyer tasks, it likely can do it more inexpensively than even an “outsourced” lawyer 
in India.  Computer systems today can analyze whether a specific individual likely is a candidate for a charitable 
remainder trust, charitable lead trust, a qualified personal residence trust, a split-purchase trustSM (as opposed to a 
qualified personal residence trust), a family limited partnership, a grantor retained annuity trust and more.  In addition, 
document assembly systems are available to draft the documents to implement many chosen strategies including those 
just listed in a matter of minutes, although some “customization,” such as naming guardians for minor children and other
fiduciaries, almost always is required but with only minutes of additional time needed to effect that customization.

Similarly, software will analyze the basic effects of implementing certain estate planning strategies such as 
creating a grantor retained annuity trust or a personal residence trust.  In the near future, a broad array of estate planning 
recommendations will be produced by computer software and the effects of an estate plan illustrated using Monte Carlo
analysis.  Systems will be developed to implement an appropriate administration of a decedent’s estate including 
analyzing whether the estate qualifies for certain tax options (such as deferral of estate tax relating to a closely held 
business interest pursuant to section 6166 or valuation of real estate at its “special” use and whether exercising that option 
appears appropriate).  It will also recommend litigation strategies and tactics.  This type of computer capacity will do
several things.  First, it will reduce certain outsourcing to overseas lawyers, as the computer, as mentioned above, will 
do its work less expensively than any lawyer somewhere in the world.  Second, it likely also will reduce the leverage of 
non-partner workers to partners.  Third, it will tend to reduce the cost of delivering services and, perhaps, reduce 
perceived distinctions in quality of one lawyer or law firm to another.  In other words, it may not just standardize the 
delivery of certain legal products as “packaged” products, but convert them into merely being “commoditized” products, 
as suggested in The End of Lawyers.

4. Tailored Product Practice

Although its seems highly likely that certain legal products, such as wills, trusts and recommendations to reduce 
the risk of post-death litigation among inheritors, will become packaged if not commoditized, it seems extremely likely 
that, for the foreseeable future, many legal services will continue to be “tailored” for the specific circumstances of the 
client.  Many of these involve finding unique legal issues.  For example, under the modified carryover basis rules of 
section 1022 of the Internal Revenue Code of 1986, as amended, inherited assets present new issues or at least issues that 
may be treated in a different manner than they were under the original carryover basis rules of now repealed section 
1023, such as the treatment of so-called “negative basis property.”  However, when a legal issue or matter will affect a 
sufficient number of clients, information, including the “solutions” to the problems or opportunities these present, will 
be made available, often without any charge, by those whose skills produce the “best” tailor-made results.  When, if ever, 
such “sharing” of observations and advice will no longer be provided “for free” on listserves, etc. is hard to determine.  
It may be that some lawyers who develop unique ideas that are beneficial will not readily share them although, for several 
reasons, they have not be able to keep them proprietary for an extended period. These lawyers, who develop unique ideas, 
may be prone to attempt to patent them.  In any case, it seems these lawyers may be a special resource for a law firm, 
attempting to develop and maintain a unique “branding” for the firm to gain and maintain business while other lawyers 
in the firm are more “implementers” of legal products.
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5. LegalZoom Model for Law Firms

As mentioned above, LegalZoom and its competitors offer legal forms and, perhaps, what may be viewed as 
also offering legal services. It seems nearly certain that law firms will adopt some of the “systems” that such companies 
offer.  For example, clients and prospective clients, as indicated above, will be able to enter the firm’s website and be 
provided information (either for free or for a price) relating to services the firm provides.  The client will be able to 
download certain information about his or her particular situation (e.g., family, wealth, health, goals, and tolerance for 
cost, financial and legal risk) and the “products” the client wants-either generally (reduce estate taxes) or specially (create 
a qualified personal residence trust).  The law firm then can review and analyze the information and the items “ordered” 
by the client, meet in person, telephonically, electronically or virtually and then implement what the client decides he or 
she wants.  Time for production of the documents will be reduced although, on account of the “step transaction” doctrine 
or other doctrines, there may continue to be delays in implementation.  For example, if a client determines to use a funded 
revocable trust, a software system will assist with changing ownership to the trust.  It will occur through Internet 
“directions” to the entities involved (e.g., brokerage firms, banks, government offices where title to property is
maintained).

As indicated above, it seems likely that certain services will be packaged.  To what degree that will be offered 
without charge is uncertain.  Most lawyers likely will resist allowing clients (and prospective clients) to provide 
significant “do it yourself” options.  One reason relates to liability: if a lawyer allows a client to use his or her own forms
and the client suffers damage, the lawyer might be sued for malpractice although if there is no charge it seems the attorney 
should not be liable. Second, the lawyer will want to be paid.

6. Contingent Fee Models

It should also be mentioned that where the firm’s fee is based upon a contingency (such as a percentage of 
recovery in a lawsuit), the amount of “capital” the firm must have invested may be considerably more than that of a firm 
that charges by the hour.  As reflected in the movie “A Civil Action”, contingent fee litigation can bring a firm “down.”  
Certainly, especially careful planning is required for a firm that works for contingent fees.

7. Historic Models

Lawyers may choose to use their existing model of practice, typically a solo practice or a firm having greater 
attributes of office sharing or ones of a true partnership with profit sharing among its members.  New or different issues 
relating to matters such as cost sharing for websites, computer software systems (for example, for legal research access,
document production and “smart” artificially intelligent systems), marketing, office space, and personnel no doubt will 
arise.  The greater use of technology and changes in fee structure from by-the-hour to by-the job will likely drive the 
resolution of such issues.

R. Legal Firm Fee Structure

It seems quite likely that trends in how lawyers charge for services will change and likely will gravitate from 
by-the-hour to by-the-job billing.  It appears that a trend toward by-the-job billing is a natural result of two factors.  First, 
the more widespread use of computer software to deliver legal services will reduce the dependence and emphasis on the 
time it takes to complete a task-rather, the emphasis will be on knowledge as to what to implement.  Also, law firms may 
have substantial investment in such systems and attempting to recover that cost under a by-the-hour billing does not seem 
like an efficient business model-in fact, the more these “smart” systems are used, the less time it will take to implement 
the legal work; the more time a task takes, the less likely it is dependent on advanced software systems.  Second, it 
appears competition, at least in some fields, will increase: if some lawyers in the field charge by-the-job, it may be 
difficult for their competitors to charge by-the-hour especially if the prospective clients perceive more financial risk in 
such an arrangement or a higher charge and do not perceive there will be an extraordinary difference in the product each
lawyer produces.

IX. MY FORECAST FOR LEGAL PRACTICE CHANGES IN THE NEXT DECADE

* The equivalent of Wikipedia will develop in the law.  This will function as a superblog for lawyers and will 
provide nearly instant information about thoughts on legal developments and planning and implementation of strategies.
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* In person meetings will diminish and be substituted by video and then virtual meetings in part because full 
immersion audio visual virtual reality will be developed.  Although it will be used initially for recreation, it will soon be 
adopted by businesses, including law firms, on account of gaining efficiencies and reducing costs.

* The need for office space by law firms will be reduced with more lawyers (and others employed by law firms) 
working from other places such as from home or from a vacation spot.

* Computers will evolve to have the same basic power as human brains and be able to better mimic human 
thought.

* Computers will take over many tasks from driving automobiles to preparing meals, providing more time for 
work and recreation.

* More individuals will retire and planning for their retirement (and especially retirement plans) will become 
increasingly important.

* Typing will nearly disappear and be substituted with verbal and thought input.

* Paper books, newspapers and magazines (including legal periodicals) will essentially disappear.

* Broadband Internet access will become available almost everywhere, facilitating working outside of traditional 
law offices.

* Computers will be capable of many new multiple functions, including accurately accessing all information 
about a topic (such as a rule of law) without the current overload (such as one million or more “hits” when searching 
something on Google) and perform basic legal research.

* Computers will be used to analyze certain client information, make recommendations and “draft” documents 
(through “intelligent” document assembly systems).

* Government benefits and shifting of wealth will increase and the life expectancies of those living in developed 
countries, both on average and maximum age (now essentially age 100 years for most), will increase (in part by 
nanotechnology), producing an increase in demand for legal services which will be met, in an ever growing measure, by 
computer software.

* Law offices will become almost entirely paperless and legal documents, including wills, will be stored 
electronically only.

* States or the federal government will pass the equivalent of the English Legal Services Act, under which new 
business structures (other than law firms) may provide legal services. *          Lawyers will compete with commercial 
document preparation companies, such as LegalZoom, by providing the ultimate legal documents (such as a will) without 
charge.

X. WHERE I PART COMPANY WITH RICHARD SUSSKIND

Any lawyer concerned (or who should be concerned) about his or her practice should read Richard Susskind’s 
book The End of Lawyers? It is a thorough, thoughtful and thought provoking work.  He makes many statements, which 
he acknowledges many lawyers will reject or will be offended by, with which I agree.  For example, he states:
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• [I]t is instructive to unpack the notion of legal expertise….many lawyers exaggerate the extent 
to which their performance depends on deep expertise.*** We should subject it to scrutiny and 
analysis…knowledge is being paraded as expertise and yet analysis shows it to be capable of being 
reduced to routine tasks in whole or part….

• Lawyers often overstate the extent to which the content of their work is creative, strategic, 
and novel.*** If [Thomas] Edison allowed that [only one percent] of his work was inspiration, I wonder 
about the possibility of lawyers’ claims that most corporate work (to take an example) involves a higher 
level of creativity.

• [O]n analysis, many tax problems can be reduced, effectively, to a large decision tree of a 
structured body of rules, so that a computer system would be especially well suited to solving what 
otherwise might seem to be an insoluble challenge for the non-expert.

I largely agree with those statements and his conclusion about how technology and the information “explosion” 
will tremendously affect the delivery of legal services and how lawyers and law firms must evolve.  I do not agree with 
what I take as an implied future result: that the number of lawyers may soon diminish.  I believe that the demand for 
legal services will continue to increase.  In fact, I think the demand for legal services is much greater than it appears-the 
only reason for the limit on the demand is the cost.  Certainly, the use of outsourcing and computers may take over tasks 
that American lawyers currently undertake but the need for lawyers will remain for the foreseeable future, in my view
anyway.  The demand will remain but the form of delivery will change.

XI. CONCLUSIONS

Forecasting the future is difficult.  However, some trends relating to the practice of law seem to be likely to 
happen.  It appears that the law will not soon become less complex and it is likely that it will become more complicated.  
The price of legal services, as with virtually all other items for sale, is determined by supply and demand.  An increase 
in the complexity of the law suggests a continuing increase in the cost of legal services because it will result in a greater 
demand for such services (to comply with the law or to extract benefits it provides).

However, demand for delivery of services from “human” lawyers may decline on account of the availability of 
services provided by computer systems and non-lawyers (such as LDAs in California). Document assembly systems will 
replace more of the drafting by humans; integrated software systems will make recommendations for legal action by
clients and strategies for lawyers to implement; clients will be able to download information from attorneys which will 
reduce the time to make recommendations and implement strategies; computers will assist in dispute resolution; fewer 
law firms will have significant office space; fees will tend toward being determined by-the-job rather than by-the-hour; 
in person meetings will be reduced with more “virtual” meetings over the Internet with visual “appearances;” a greater 
demand for legal services will develop for older Americans.

It appears that the delivery of legal services has become more efficient on account of technological advances 
over the past 40 years-from word processing, to computerized research, to instant written communication and delivery 
of documents (which is the main medium by which legal services are rendered other than representations to government
agencies, including courts, and in face-to-face negotiations).  It is certain this trend toward greater efficiency will continue 
over the next ten years. It also will result in less physical space used by law firms and the more widespread development 
of truly paperless offices.

However, the ultimate role of the lawyer in counseling individuals (and companies) will not disappear during 
that timeframe.  Nevertheless, lawyers (and many others) cannot fall behind the change curve.


