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PORTABILITY –
SO MANY QUESTIONS, SO FEW CLEAR ANSWERS 1

Lester B. Law
Abbot Downing2
Naples, Florida

Howard M. Zaritsky
Rapidan, Virginia

I.

INTRODUCTION

One of the most important changes under the Tax Relief Unemployment Insurance Reauthorization, and Job Creation
Act of 2010 (the “TRA 2010”), Pub. L. 111-312, 111th Cong., 2nd Sess. (Dec. 17, 2010), 124 Stat. 3296, was the
addition of the portability of the first deceased spouse’s unused basic exclusion amount, referred to now as the
“deceased spousal unused exclusion amount” (“DSUE amount”). TRA 2010 § 303(a). Portability1 establishes a new
system for using the available lifetime gift and estate tax applicable exclusion amounts of married couples. Code §
2010(c)(2); Reg. § 20.2010-1 (d)(1).3 Under this system, if a deceased spouse’s lifetime applicable exclusion amount
is not fully used, if elected by the deceased spouse’s executor, the unused balance can be transferred or "ported" to the
surviving spouse for such surviving spouse’s use (during life through inter vivos gifts and/or at death through
testamentary transfers).
Portability provides an easy way for a married couple to take advantage of both spouses’ applicable exclusion amounts,
but as with all tax law, the devil is in the details. Using portability is not the precise equivalent to a non- marital trust,
and estate planners must now do careful and detailed analyses of the client’s estate to determine which approach is
most likely to provide the best result. There will only occasionally be a clear answer, and whatever determination is
made will need to be reviewed as the client’s estate composition changes.

1

Portions of this outline are derived from H. Zaritsky, Tax Planning for Family Wealth Transfers at Death (ThomsonReuters/WG&L, 2016). Other portions are derived from various outlines prepared by L. Law together with Richard S. Franklin,
Esquire, of McArthur Franklin PLLC, Washington, D.C., and George D. Karibjanian, Esquire, of Proskauer Rose LLP, Boca
Raton, Florida. The authors give their sincere thanks to Messrs. Franklin and Karibjanian for the use of their materials. Any
errors, however, are solely those of Messrs. Zaritsky and Law. Messrs. Franklin and Karibjanian, according to our best
information, do not make mistakes.

2

Abbot Downing, a Wells Fargo business, provides products and services through Wells Fargo Bank, N.A. and its various
affiliates and subsidiaries. Wells Fargo Bank, N.A. is a bank affiliate of Wells Fargo & Company.
Howard M. Zaritsky, Esquire is not affiliated with Abbot Downing or Wells Fargo & Company.
Wells Fargo & Company and its affiliates do not provide legal or tax advice. The information in this report is provided for
educational ad illustrative purposes. Please consult your legal advisors to determine how this information may apply to your
own situation. Whether any planned tax result is realized by you depends on the specific facts of your own situation at the time
your taxes are prepared.

3 All references to “IRC“ or to “Code“ are to the Internal Revenue Code of 1986, as amended to date, unless otherwise
specifically indicated. References to “Regs” are to the final regulations of the Treasury Department, unless otherwise
specifically indicated. References to “Temp. Regs.” are to the temporary regulations of the Treasury Department, unless
specifically indicated.
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II.

BRIEF HISTORY OF PORTABILITY
A.

The Legislation

Portability, originally a temporary provision, was introduced as law as part of the TRA 2010. The concept
was first suggested in 2004, when the applicable exclusion amount was $2 million per person ($4 million per
couple). Portability became permanent under the American Taxpayer Relief Act of 2012 (the “ATRA 2012”),
Pub. L. 112–240, "H.R. 8", 126 Stat. 2318, enacted January 2, 2013. Although enacted on January 2, 2013,
it confirmed that the provision would be applicable after December 31, 2010. ATRA 2012 Sec. 101.
B.

The Regulations
1.

Authorization

As part of TRA 2010, Congress authorized Treasury to write Portability Regulations “as may be
necessary or appropriate to carry out” the portability provisions. Code § 2010(c)(6). In light of
Congress authority, these regulations are what we generally think of as “legislative regulations.”
2.

Notice 2011-82

Treasury issued Notice 2011-82, 2011-42 I.R.B. 516, 2011 WL 4498268 (Oct. 17, 2011),
requesting comments on certain aspects of portability. Responding to Treasury’s request, a number
of groups, including the American Bar Association ("ABA"), the American College of Trust and
Estates Counsel ("ACTEC"), the Florida Bar ("FB"), and the New York City Bar ("NYCB"),
published comments.
3.

Temporary and Proposed Regulations

About six months after receiving the comments, on June 12, 2012, Treasury issued the new
temporary Portability Regulations titled, Portability of a Deceased Spousal Unused Exclusion
Amount. Concurrently, Treasury issued a notice of proposed rulemaking, and issued the proposed
Portability Regulations, using the temporary regulation’s text to serve as the text for the proposed
Portability Regulations. T.D. 9593, 77 Fed. Reg. 36229 (June 14, 2012) and REG-141832-11, 77
Fed. Reg. 36150 (June 14, 2012).
4.

Final Regulations
a)

In General

The final regulations were issued on June 16, 2015, and made relatively few changes in the
proposed regulations. T.D. 9725, 80 Fed. Reg. 34279 (June 16, 2015). It should be noted
that the Temporary Regulations would apply for decedents dying after December 31, 2011
through June 11, 2015 (i.e., the date of publication of the final regulations), and for
decedents dying on and after June 12, 2015, the final regulations would apply.
b)

The Structure

The final regulations, as they apply to portability, are structured as follows:
•
•
•

Reg. § 20.2010-2 – discusses the effect of portability from the perspective of the
first spouse to die.
Reg. § 20.2010-3 – discusses the effect of portability from the perspective of the
surviving spouse, when that surviving spouse dies.
Reg. § 25.2505-2 – discuss the gift tax implications to a surviving spouse who
inherits a DSUE amount.
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III.

THE CODE – JUST THE BASICS

To accomplish the “porting” of the unused exclusion amounts, Section 2010(c) was revised by TRA 2010 to provide
that if the executor of the estate of the deceased spouse (i.e., the first spouse to die) made a timely and proper election
on such deceased spouse’s estate tax return (for all purposes, an "estate tax return" shall be referred to as a "Form
706"), that the DSUE amount would port to the surviving spouse (i.e., the second spouse to die). See Code
§ 2010(c)(5). In a world where people only married once, the statute, as enacted would probably have worked well
enough; however, that world does not exist. In the world in which we live, quite often surviving spouses re-marry and
some of those survivors either divorce or outlive the new spouses, and sometimes the surviving spouse makes
additional gifts to loved ones. Those contingencies (i.e., remarriage, death, and gift-giving) are what create gaps within
the statutory portability mechanism; thus, because the enacted statute had some gaps, the Portability Regulations made
a good attempt to fill them. However, the Portability Regulations are not perfect; there are still some unfilled gaps.
IV.

THE REGULATIONS
A.

Treasury’s Explanation in the Preamble

In the Regulations, Treasury discusses the following issues in an attempt to interpret the intended
explanation under the current statute:
●

Making the Portability Election

●

Computing the DSUE amount

●

Use of the DSUE amount by the surviving spouse (during life and at death)

●

Authority to examine returns of deceased spouses who elected portability

●

Applicability of portability to Non-Residents

●

Applicability of Portability in the case of Qualified Domestic Trusts (QDOTs)

B.

Making the Portability Election

Treasury raised five separate issues with regard to the making of the portability election:
●

The election requirements;

●

The requirements for a “timely filing”;

●

The requirements for a “Complete and Properly Prepared” estate tax return;

●

The “opt out” provisions; and

●

The executor’s responsibilities for making the election.
1.

Election Requirement

The Code states that in order to port the DSUE amount to the survivor, the executor of the deceased
spouse’s estate must file a timely-filed, complete and properly prepared Form 706, on which (1) the
DSUE amount is to be computed, and (2) an election must be made. The Regulations follow the
Code provision and clarify some issues. Reg. § 20.2010-2(a).
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2.

Timely Filing
a)

Estates Required to File an Estate Tax Return

Code § 2010(c)(5)(A) states that an election must be made on a return that must be filed
within the time “prescribed by law.” For an estate that is otherwise required under Code
§ 6018(a) to file a Form 706, under Code § 6075(a), the time prescribed by law is nine
months from the date of death, and if properly extended, an additional six-months
thereafter.
b)

Estates Not Required to File

For an estate that is not otherwise required to file a Form 706 (i.e., an estates in which the
gross estate and adjusted taxable gifts is less than the basic exclusion amount), there are no
statutory provisions regarding the filing of a Form 706. Reg. § 20.2010-2(a)(1).
(1)

Deemed Filing Date

The Regulations make it clear that if a portability election is intended, the estate
will be “deemed” to be an estate that is required to file a Form 706 under Code
§ 6075(a) (regardless of the size of the gross estate and adjusted taxable gifts), and
the timely filing requirement under Code § 6018(a) will apply as if the particular
estate were any other estate required to file a Form 706 (i.e., within nine months
of death, or fifteen months if extended). Id.
(2)

Preamble to the Temporary Regulations

The Preamble to the Temporary Regulations stated that “[a] commenter on Notice
2011-82 noted that neither Code § 2010(c)(5)(A) nor any other section of the Code
provides a “time prescribed by law” for filing an estate tax return on behalf of a
decedent’s estate when the basic exclusion amount exceeds the value of the
decedent’s gross estate. Accordingly, the commenter requested that the Portability
Regulations clarify the meaning of “time prescribed by law” as it applies in section
2010(c)(5)(A).”
Presumably, Treasury meant the value of the gross estate plus taxable gifts.
Treasury noted that in cases where an executor is not required to file an estate tax
return under Code § 6018, the Regulations provide that if the executor of an estate
want to elect portability, the return would be due in the same manner as an estate
that was required to file an estate tax return (regardless of the portability election
decision), that is within 9 months of death, plus any applicable extensions.

3.

Complete and Properly-Prepared Return – Reporting the DSUE Amount
a)

Pre-Portability Regulations

The Code requires the calculation of the DSUE amount on the estate tax return. Code §
2010(c)(5)(A).
(1)

The 2011 Dilemma

The first Form 706's were required to be filed in 2011, and the then-Form 706
form did not provide for the calculation; therefore, there was no ability for the

1-4

executor to satisfy the statute and set forth the DSUE amount calculation. The
instructions for the 2011 Form 706 stated that “[t]he executor is considered
[emphasis added] to have elected to allow the surviving spouse to use the
decedent’s unused exclusion amount by filing a timely and complete Form 706.”
See, Instructions to 2011 Form 706 (Revised August 2011), Part 4,
Line 4, p. 13. In other words, those instructions provided that the election was
made without the calculation on the Form 706, so long as the timely-filed Form
706 was complete and properly-prepared.
(2)

The 2012 Returns

The 2012 Form 706 (issued August 2012) included a new Part 6, titled “Portability
of Deceased Spousal Unused Exclusion (DSUE)”) on page 4 of the return. This
part not only has a couple of sections for calculating the DSUE amount, but also
has a number of relevant questions that are required to be answered.
b)

The Regulations

The DSUE amount must be calculated on the Form 706. Regs. §§ 20.2010-2(b).
(1)

2011 Problem

The Temporary Regulations provided a transitional rule that until the Form 706
expressly included a computation of the DSUE amount, a complete and properlyprepared Form 706 would be “deemed” to include the computation of such
amount. Temp. Reg. § 20.2010-2T(b)(2). An executor who filed a Form 706 under
the transitional rule was required to file a supplemental tax return using the revised
form, once it was issued. Id.
(2)

2012 Form 706

The Form 706 for 2012, and instructions thereto, were finalized in October 2012.
In compliance with the Regulations, the 2012 Form 706 provided for the
computation of the DSUE amount Part 6, section C.
(3)

Current Form 706 and Form 709

The current Form 706 (revised as of August 2013) made some minor adjustments
to Part 6, section C (i.e., the calculation of the DSUE amount).
Additionally, the current (i.e., 2015) gift tax return (for all purposes, a "gift tax
return" shall be referred to as a "Form 709") has a Schedule C which provides a
mechanism for calculating the DSUE amount for the surviving spouse.
4.

Computing the DSUE amount
a)

Generally

The Regulations provide a change as to the calculation of the DSUE amount from Code
§ 2010(c)(4). The Regulations calculate the DSUE amount as follows:
“… the lesser of the following amounts—
(i) The basic exclusion amount in effect in the year of the
death of the decedent; or
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(ii) The excess of—
(A) The decedent's applicable exclusion amount; over
(B) The sum of the amount of the taxable estate and
the amount of the adjusted taxable gifts of the decedent, which together
is the amount on which the tentative tax on the decedent's estate is
determined under section 2001(b)(1).”
Regs. § 20.2010-2(c)(1).
b)

Gift Taxes Paid

The Regulations adjust the computation of the DSUE amount in the case where
the decedent had paid gift taxes on taxable gifts during life. Regs. § 20.20102(c)(2). See discussion below.
c)

Credits

Reg. §20.2010-2(c)(3) states that an estate’s eligibility for credits under Code §§ 2012
through 2015, inclusive, does not affect the computation of the DSUE amount. This was a
change made to the temporary regulations, because a commenter proposed that, in
computing the DSUE amount, the tentative tax be equal to the net estate tax after the
application of all available credits; a deceased spouse’s applicable credit amount should
not be applied to the extent one or more of the estate tax credits are available to reduce the
decedent’s estate tax. The Treasury and the IRS disagreed, noting that the amount of the
allowable credits in Code §§ 2012 through 2015 can be determined only after subtracting
from the estate tax the applicable credit amount under Code § 2010, so to the extent that
the applicable credit amount reduces the estate tax to zero, the credits in Code
§§ 2012 through 2015 are not available. The Treasury and the IRS changed the final
regulations to clarify that eligibility for estate tax credits does not enter into the
computation of the DSUE amount. Reg. § 20.2010-2(c)(3).
d)

QDOTs

Reg. §20.2010-2(c)(4) also address how the DSUE amount will be calculated in the special
case where property passed to a "qualified domestic trust," or "QDOT," for the benefit of
the surviving spouse. See discussion below in section IV.G. on page 29 of this outline,
below.
5.

Opting Out

The Regulations provide for two ways in which the executor can “opt out” of portability.
a)

The Affirmative Opt Out

The executor can opt out by affirmatively stating on a timely-filed Form 706 or in an
attachment to such a return, that the estate is simply not electing portability. Reg.
§20.2010-2(a)(3)(i). An executor can reverse an election to opt out that was made by filing
a timely Form 706 containing an affirmative statement opting out, by filing a subsequent
Form 706 before the due date (plus extensions). Reg. §20.2010-2(a)(4).
There is no ability to file a late return and elect into portability. However, see discussion
of Reg. § 301.9100 relief, in section IV.B.8 on page 12 of this outline, below.
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b)

The Passive-Aggressive Opt Out

The executor can opt out of portability by not filing a timely filing Form 706. Reg.
§20.2010-2(a)(3)(ii). The election is irrevocable after the due date for filing the Form 706
has passed (including any actually granted extensions). Reg. §20.2010-2(a)(4).
6.

Executor’s Duty to Make the Election

The Regulations provide that there are two groups of person who can make the portability
election: (1) appointed executors, and (2) non-appointed executors. Reg. §20.2010-2(a)(6).
a)

Appointed Executors

Appointed executors are executors or administrators appointed by a local court within the
United States. Reg. §20.2010-2(a)(6)(i). Such appointed executors may file the Form 706
on behalf of the estate and have the ability to elect into or opt out of portability. Id.
b)

Non-Appointed Executors

If there is no “appointed executor,” the Regulations allow for a non-appointed executor (or,
as referred to by some, a “statutory executor”), to act in the place of an appointed executor
for the sole purpose of filing the Form 706. The non-appointed executor is a surrogate and
only acts in cases where an appointed executor is not acting. Reg.
§20.2010-2(a)(6)(ii).
(1)

Dueling Executors
(a)

Ordinary Situations

The Regulations state that a non-appointed executor can act only when
there is no appointed executor. Once there is an appointed executor, his
or her decision supersedes that of the non-appointed executor. Reg.
§ 20.2010-2(a)(6)(ii).
(b)

Ordering Rule

The Regulations appear to create the following portability-electing
hierarchy: (i) appointed executor; (ii) non-appointed executor (first to
file); (iii) successor to non-appointed executor (first to file); and (iv)
other non-appointed executors. Id.
(c)

Problem with the Ordering Rule

●

The Regulations also state that the portability election is
irrevocable upon the due date to file the Form 706 has passed,
including actually granted extensions (the “election time
period”), and that a subsequently filed Form 706 may change
an election so long as the subsequent Form 706 is filed within
the election time period. Reg. § 20.2010-2(a)(4).

●

The Regulations, however, contain a proviso that crossreferences Reg. § 20.2010-2(a)(6), which refers to when
contrary elections are made by more than one person permitted
to make the election.
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●

Reg. § 20.2010-2(a)(6)(i) states that, “[a]n appointed executor
may also elect not to have portability apply pursuant to
paragraph (a)(3) of this section” (thus, reconfirming the rule
about opting out by appointed executor).

●

Reg. § 20.2010-2(a)(6)(ii) states that, “[a]n election to allow
portability made by a non-appointed executor cannot be
superseded by a contrary election to have portability not apply
made by another non-appointed executor of that same
decedent’s estate (unless such other non-appointed executor is
the successor of the non-appointed executor who made the
election).”

●

The Regulations do not appear to address the situation in which
an appointed executor makes an election (or affirmatively opts
out), and then terminates his or her appointment within the
election period. A delay then surfaces in the appointment of a
successor executor so that, as the election period closes, only a
non-appointed executor is able to act.

●

The Regulations also do not appear to contemplate a situation
where an appointed executor does nothing, terminates his or her
appointment, and then a non-appointed executor makes a
portability decision (to elect or not to elect).

(2)

Multiple Non-Appointed Executors

With respect to multiple non-appointed executors, when there is no then-acting
appointed executor, as discussed above, there is a first-come, first-served pecking
order, in that the first executor to file and make the election (in or out) will take
precedence. Reg. §20.2010-2(a)(6)(ii).
(3)

Surviving Spouses May Be Out of Luck

Several comments to the Temporary Regulations requested that the final
regulations allow a surviving spouse who is not an executor to file an estate tax
return and make the portability election in several different circumstances, such
as where the spouse is assured of this right in a prenuptial or marital agreement,
or where the spouse has petitioned the local court for appointment as an executor
solely for the limited purpose of filing the estate tax return and the executor does
not make the portability election. The Treasury and the IRS declined to address
this issue in the final regulations, stating that “any consideration of what, if any,
state law action might bring the surviving spouse within the definition of executor
under section 2203 is outside of the scope of this regulation.” 80 Fed. Reg. at
34281.
7.

Requirements of the Return – Complete and Properly Prepared
a)

In General

In addition to a timely-filed Form 706, the Regulations state that in order for the portability
election to be respected, the Form 706 must be “complete and properly- prepared.” Reg.
§20.2010-2(a)(2).
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b)

What “Complete and Properly Prepared” Means

For this purpose, the Regulations state that a return is considered complete and properly
prepared if it is prepared in accordance with the instructions to the Form 706 and the
regulations under Code § 6018. Reg. § 20.2010-2(a)(7)(i).
c)

New “Small Estates” Reduced Filing Requirements
(1)

Which Estates Can Use the Small Estates Rule

Where an estate is filing a Form 706 only to elect portability, the reporting
requirements are lessened, if, and only if, (a) the assets comprising the gross estate
pass to the surviving spouse (outright and/or in trust) and/or charity, and
(b) such assets passing to such spouse and/or charity would qualify for the marital
and/or charitable deduction under Code §§ 2056, 2056A and 2055, respectively.
Specifically, where the estate tax value of the estate, as determined under Code §
2031 and the Regulations thereunder, is under the filing threshold of Code §
6081(a), an estate’s executor who desires to elect portability and so must file a
complete and properly-prepared Form 706 is not required to report the value of
the property on the Form 706 (except as provided otherwise in Reg.
§ 20.2010-2(a)(7)(ii)). Instead the executor need only report, (i) the description,
(ii) the ownership, and (iii) the beneficiary of such property (i.e., the spouse
(outright or in trust) or charity), together with information necessary to for the
estate to establish the right for which such estate is to receive a marital or
charitable deduction. Reg. § 20.2010-2(a)(7)(ii)(A). This may be referred to as the
“special estimated value rule.”
(2)

Exceptions

There are four exceptions to this rule which significantly limit the rule’s benefit.
(a)
Property the
Nondeductible Bequests

Value

of

Which

Affects

First, if the value of the property relates to, affects or is needed to
determine the value passing from the decedent to another recipient, the
special estimated value rule does not apply and the property’s actual
value must be determined. Reg. § 20.2010-2(a)(7)(ii)(A)(1). In other
words, if total amount of property devised to the surviving spouse and/or
charity is dependent on property devised to someone other than the
surviving spouse and/or charity, the property must be valued.
A criticism of this particular exception is that it does not take into
consideration the situations where such “related” gifts are so small as to
be de minimis in comparison to the marital or charitable gift. For
example, suppose that X dies in 2016, having made no prior taxable gifts
and leaving an estate that is comprised of a 99% limited partnership
interest in a partnership that holds only cash and marketable securities
valued at $4,000,000. It is extremely unlikely that the value of the X’s
gross estate would exceed the 2016 filing threshold of
$5,450,000. Suppose further that X’s Will leaves 99% of X’s estate to a
marital trust for the benefit of Spouse (which would qualify for the
marital deduction as QTIP property), and 1% of the estate to Brother.
Because technically, the 99% passing to the marital trust is dependent on
the 1% passing to Brother, this falls within the aforementioned exception
to the special estimated value rule. As a result, X’s estate
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would be required to employ a professional appraiser (the cost of which
is likely to be several thousands of dollars) to have the limited
partnership interests formally appraised. While the exception might
make sense if the percentages were reversed or even equal, it seemingly
is nonsensical when such a de minimis value would not qualify for the
marital deduction.
(b)
Property the Value of Which is Needed to
Determine Eligibility for Other Estate Tax Benefits
Second, if the value of the property is needed to determine the estate’s
eligibility for the provisions of Code §§ 2032, 2032A, or any other
provision of the estate or generation-skipping transfer (GST) tax
provisions of the Code, the special estimated value rule would not apply.
Reg. § 20.2010-2(a)(7)(ii)(A)(2).
●

It is somewhat troubling that Code §§ 2032 and 2032A relate
only to estates that are subject to an estate tax. Specifically, §
2032 can only apply if an estate tax is paid; § 2032A, the special
valuation provision, also applies when an estate tax is to be paid.
Reg. § 20.2010-2(a)(7)(ii)(A) states that the “special rule”
applies when an executor is not required to file a Form 706
under Code § 6018(a). If no return would be due, then no
liability could possibly be due, thus it is difficult to comprehend
how Code §§ 2032 or 2032A would apply.

●

Additionally, the language “or another estate or generationskipping transfer tax provision of the Code” seems to be a bit
overly broad.
(c)
Less than the Entire Value of the Property is
Deductible

Third, if less than the entire value of an interest in property is includible
in the decedent’s gross estate is marital or charitable deduction property
then the special valuation rule will not apply. Reg. § 20.20102(a)(7)(ii)(A)(3).
(d)

Partial Disclaimer or Partial QTIP Election

Fourth, if property includible in the gross estate is subject to a partial
disclaimer or partial QTIP election, the special valuation rules will not
apply to such property. Reg. § 20.2010-2(a)(7)(ii)(A)(4). In other words,
assume that a house is left to the surviving spouse, who disclaims onehalf of such house. The rules require that the entire house be valued
under the ordinary methods. Suppose that, under the same facts, the
surviving spouse disclaims a 50% interest in the house and the
disclaimed interest passes to a QTIP trust. In this instance, even though
the estate is entitled to the marital deduction for both the disclaimed and
non-disclaimed interests in the house, the literal interpretation of Reg. §
20.2010-2(a)(7)(A)(4) requires that the house be valued. The same
would apply if the disclaimed interest passed to a public charity. In other
words, the exception focuses solely on the partial disclaimer/election
aspect and does not seemingly take into consideration the ultimate
recipient of the property.
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(3)

Comments on the Temporary Regulations
(a)

No More Detailed Explanation

The preamble to the final regulations notes that one commenter asked the
Treasury to elaborate on the circumstances under which a timely filed
estate tax return may be considered deficient as to render the estate tax
return incomplete for purposes of electing portability. The Treasury and
the IRS recognized that a return may have some errors and omissions
that are considered minor and correctible and that do not preclude the
return being deemed “complete and properly prepared,” but they deemed
a fuller discussion of this issue to be beyond the scope of the portability
regulations, and stated that whether an estate tax return is complete and
properly prepared should be determined on a case-by-case basis by
applying standards as prescribed in current law. They did not address this
in the final regulations. 80 Fed. Reg. at 34281.
(b)
No Summary Valuation for Non-Deductible
Dispositions
A commenter recommended that the Treasury expand the estates that can
take advantage of the special rule allowing them to file a tax return solely
to elect portability, without stating the value of marital and charitable
deduction property. In particular, the commenter suggested that if other
units of the same assets are left partially to a spouse or charity, the value
of the identical assets left to other beneficiaries should be determined by
reasonable estimate. The Treasury and the IRS determined that, in some
of these cases, the value of the marital or charitable deduction property
may be relevant to determining the value of the nondeductible interests.
Where the assets are left in fractional shares to the spouse or charity and
to other persons, the shares usually can be satisfied in a manner other
than with that beneficiary’s proportional share of each individual asset.
Thus, they rejected this suggestion, but did provide that future guidance
may be issued with respect to particular types of transfers. Reg. §
20.2010-2(a)(7)(ii).
(c)
No Summary Valuation for Non-Deductible
Dispositions
The same commenter also suggested that one of the exceptions in the
temporary regulations was made unnecessarily broad by referring to
“another provision of the Code.” The commenter noted that, because the
fair market value of a bequeathed asset determines the basis of that asset
in the hands of the legatee, the value of all estate assets would have an
impact on Code § 1014, and, thus, all assets would have to be valued.
The Treasury and IRS clarified the language of this regulation
accordingly. Reg. § 20.2010-2(a)(7)(ii)(A)(2).
(d)

No Form 706-EZ

Another commenter suggested that there be a shorter form of estate tax
return for those estates that are not required to file other than to elect
portability. The Treasury and the IRS rejected this suggestion, after
considering the legislative history of the portability rules, the information
needed by the IRS to compute and verify the DSUE
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amount, the relatively small differences between such an abbreviated
return and a regular return completed without valuing most charitable
and marital property, the IRS’s experience regarding the accuracy of
abbreviated returns, the administrative issues in creating and maintaining
alternate return forms, and the reasons provided in comments.
8.

Late Returns and Section 9100 Relief
a)

A Small Comfort Blanket

In Rev. Proc. 2014-18, 2014-18, 2014-7 IRB 513, the IRS provided a blanket authority for
a small class of estates to make late portability elections. Rev. Proc. 2014-18 provides a
simple procedure for obtaining a discretionary extension of the time for filing an estate tax
return to elect portability, if the estate was not otherwise required to file an estate tax return.
This procedure applies if:
●

The taxpayer is the executor of the estate of a decedent who died after December
31, 2010, and before January 1, 2014, leaving a surviving spouse;

●

The surviving spouse was a citizen or resident of the United States on the date of
death;

●

The taxpayer is not required to file an estate tax return under Section 6018(a),
based on the value of the gross estate and adjusted taxable gifts, without regard to
portability;

●

The taxpayer did not file a timely estate tax return to elect portability;

●

The taxpayer filed a complete and properly-prepared federal estate tax return on
or before December 31, 2014; and

●

The taxpayer states at the top of the return that it is “FILED PURSUANT TO
REV. PROC. 2014-18 TO ELECT PORTABILITY UNDER § 2010(c)(5)(A).”
(1)

Success

A taxpayer who meets these requirements will be deemed to meet the
requirements for Section 9100 relief and will be allowed an extension of the time
for electing portability. For purposes of electing portability, the taxpayer’s estate
tax return will be considered to have been timely filed in accordance with the
regulations. The taxpayer will receive an estate tax closing letter acknowledging
receipt of the taxpayer’s Form 706.
(2)

Failure

A taxpayer who does not meet all of these requirements can still seek a
discretionary extension of the time within which to elect portability, by filing a
private ruling request under Regulations Section 301.9100-3. See Rev. Proc.
2016-1, 2016-1 I.R.B. 1. This would also apply to estates of decedents who died
after December 31, 2013.
(3)

Some of Each

Relief under Rev. Proc. 2014-18 is “null and void” if it is ultimately determined
that the taxpayer was required to file an estate tax return under Section 6018(a),
based on the value of the gross estate and taking into account any taxable gifts.
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The surviving spouse (or his or her executor) must file a claim for a credit or
refund of an overpayment of tax by reason of a portability election made on a late
return pursuant to Rev. Proc. 2014-8, before the regular limitations period of two
years after the payment of the tax or three years after the filing of the return.
b)

Post-2014 Section 9100 Relief

The IRS will, in appropriate cases, grant discretionary relief under Reg. §§ 301.9100-1
through 301.9100-3 for late estate tax returns electing portability in which no return
otherwise would have been required. These regulations permit the IRS to grant a reasonable
extension of time to make an election, the date for which is not set by statute. Relief will
be granted if the taxpayer establishes to the IRS’s satisfaction that the taxpayer acted
reasonably and in good faith, and that granting relief will not prejudice the interests of the
government.
(1)

Someone Should Fall on His, Her, or Its Sword

Showing that the taxpayer acted reasonably usually means showing that the
taxpayer consulted competent tax advisers and provided them all of the relevant
information, and that the tax advisers erroneously failed to make or advise the
taxpayer to make the portability election.
(2)

Odd, That

The IRS has not stated that the requirement of relying on one’s tax advisors does
not apply in the portability situation, but the issued private letter rulings rarely, if
ever, recite such reliance, making it appear that the IRS is not requiring such
reliance in these limited cases.
c)

Relief Only For Returns Not Otherwise Required
(1)

Regulatory Elections

Section 9100 relief is allowed only for defective regulatory elections; it is not
available for the portability election with respect to an estate that is required to
file an estate tax return, because the gross estate is above the applicable exclusion
amount. The date for making such portability elections is fixed by statute, rather
than by regulation, so the IRS lacks authority to grant discretionary extensions.
Reg. § 301.9100-3.
(2)

Otherwise Unnecessary Returns

On the other hand, the Code does not state when one is required to file an estate
tax return for an estate that is under the applicable exclusion amount. The
regulations state that such estates will, for purposes of the portability election, is
deemed to have a filing date nine months after the date of death, plus any
extensions actually granted. Reg. § 20.2010-2(a)(1).
(3)

Thus, Limited Section 9100 Relief

The final regulations clarified that no extension of time to elect portability will be
granted under Reg. § 301.9100-3 to any estate that is required to file an estate tax
return because the value of the gross estate equals or exceeds the threshold amount
described in Section 6018, but that such an extension may be granted with respect
to estates with a gross estate value below that threshold amount,
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which are not otherwise required to file an estate tax return.
20.2010-2(a)(1).
d)

See Reg. §

A Raft of Rulings

Until January 1, 2015, no private rulings under Section 9100 were issued for an
extension of the time to elect portability with respect to an estate that qualified
under Rev. Proc. 2014-18. Since then, however, there have been quite a few such
rulings, all of which involve estates that were under the filing threshold of Section
6018. See PLRs 201642005 – 201642008 (Oct. 14, 2016); 201642014 –
201642018 (Oct. 14, 2016); 201642018 (Oct. 14, 2016); 201642020 (Oct. 14,
2016); 201642022 - 2091642024 (Oct. 14, 2016); 201642031 (Oct. 14, 2016);
201641003 (Oct. 7, 2016); 201641005 (Oct. 7, 2016); 201641008 (Oct. 7,
2016); 201641009 ; 201641010 (Oct. 7, 2016); 201641013 (Oct. 7, 2016);
201641017 (Oct. 7, 2016); 201640004 (Sept. 30, 2016); 201639004 (Sept. 23,
2016); 201638005 (Sept. 16, 2016); 201638013 (Sept. 16, 2016); 201638018
(Sept. 16, 2016); 201636040 (Sept. 2, 2016); 201634014 (Aug. 19, 2016);
201633002 (Aug. 12, 2016); 201633004 (Aug. 12, 2016); 201633008 (Aug. 12,
2016); 201633011 (Aug. 12, 2016); 201633012 (Aug. 12, 2016); 201633026
(Aug. 12, 2016); 201632018 (Aug. 5, 2016); 201632017 (Aug. 5, 2016);
201632005 (Aug. 5, 2016); 201632003 (Aug. 5, 2016); 201632001 (Aug. 5,
2016); 201631003 (July 29, 2016); 201631002 (July 29, 2016); 201631001 (July
29, 2016); 201630012 (July 22, 2016); 201630010 (July 22, 2016); 201630007
(July 22, 2016); 201630002 (July 22, 2016); 201630001 (July 22, 2016);
201626001 (June 24, 2016); 201626008 (June 24, 2016); 201626014-201626015
(June 24, 2016); 201626018-201626019 (June 24, 2016); 201626021201626022(June 24, 2016); 201625002 (June 17, 2016); 201624002 (June 10,
2016); 201624014 (June 10, 2016); 201624017 – 201624019 (June 10, 2016);
201622026 - 201622027 (May 27, 2016); 201622024 (May 27, 2016);
201622009 (May 27, 2016); 201621007 – 201621009 (May 20, 2016);
201620008 (May 13, 2016); 201618004 (April 29, 2016); 201618005 (April 29,
2016); 201618009 (April 29, 2016); 201617003 (April 22, 2016); 201615010
(April 8, 2016); 201615009 (April 8, 2016); 201614030 (April 1, 2016);
201614028 (April 1, 2016); 201614027 (April 1, 2016); 201614023 (April 1,
2016); 201614021 (April 1, 2016); 201614020 (April 1, 2016); 201614005
(April 1, 2016); 201613010 – 201613011 (March 25, 2016); 201612008 –
201612010 (March 18, 2016); 201612004 – 201612005 (March 18, 2016);
201610013 (March 4, 2016); 201608008 (Feb. 19, 2016); 201608010 (Feb. 19,
2016); 201607024 (Feb. 12, 2016); 201606012 - 201606013 (Feb. 5, 2016);
201605008 – 201605011 (Jan. 29, 2016); 201604013 (Jan. 22, 2016);
201604014 (Jan. 22, 2016); 201604015 (Jan. 22, 2016); 201604016 (Jan. 22,
2016); 201603003 (Jan. 15, 2016); 201603007 (Jan. 15, 2016); 201603021 (Jan.
15, 2016); 201552010 (Dec. 24, 2015); 201551008 (Dec. 18, 2015); 201550032
(Dec. 11, 2015); 201549022 (Dec. 4, 2015); 201548004 (Nov. 27, 2015);
201544017 (Oct. 30, 2015); 201544003 (Oct. 30, 2015); 201544001 (Oct. 30,
2015); 201539021 (Sept. 25, 2015); 201537010 (Sept. 11, 2015); 201537012
(Sept. 11, 2015); 201536005 (Sept. 4, 2015); 201535004 (Aug. 28, 2015);
201532002 (Aug. 7, 2015) (all allowing Section 9100 relief for a late portability
election).
e)

Comments on the Temporary Regulations
(a)

Automatic Six-Month Extension

One commenter requested that the final regulations address the
availability of a discretionary extension of time to make the portability
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election under Reg. § 301.9100-2(b), which provides an automatic sixmonth extension of time for making certain elections, if the return on
which the election is made is itself timely filed. The portability election
is deemed to be made by the mere timely filing of a complete and
properly prepared estate tax return, so the preamble to the regulations
notes that Reg. § 301.9100-2 is not really very helpful with regard to the
portability election, unless the timely-filed return was incomplete or
improperly prepared, in which case that defect can be corrected within
six months from the unextended due date of the return.
(b)

Permanent Extension Relief Denied

Commentators requested that Rev. Proc. 2014-18 be made permanent,
but the Treasury and IRS stated only that they “continue to receive, and
are continuing to consider, requests for permanent extensions of this type
of relief.” They did not include any permanent relief in the final
regulations.
(c)

Election Where DSUE Amount is Uncertain

A commentator asked the IRS to address the situation in which the
existence of a DSUE amount is uncertain or not known on the date the
estate tax return is filed, and whether a protective election should be
made. This might exist, for example, if significant unexpected
administration expenses are incurred after the return is filed, or if
contingent liabilities are realized and paid, thereby reducing the
decedent’s taxable estate and creating or increasing the DSUE amount.
The preamble to the regulations explains that, because the election is
deemed made merely by the filing of a timely and complete return, no
protective election is required. The election in this situation would
already be deemed to have been made, and only the size of the DSUE
amount would be changed. The final regulations clarify this intended
result by providing that the computation requirement is satisfied if the
estate tax return is (1) complete, (2) properly prepared, (3) timely filed
and (4) the executor has not opted out. Reg. § 20.2010-2(b).
C.

Computing the DSUE amount

Code § 2010(c)(5)(A) requires that a surviving spouse cannot take advantage of portability unless the
executor of the deceased spouse’s estate files an estate tax return on which portability is elected and which
the DSUE amount is determined.
1.

Compute the DSUE amount on the Estate Tax Return
a)

Prior to Issuance of New Regulations

Even though the Code requires the executor of the deceased spouse’s estate compute the
DSUE amount, the Instructions for Form 706 for decedents dying after December 31, 2010
and before January 1, 2012 (August 2011), and Notice 2011-82 provided that the
computation of the amount of DSUE was not required. Notice 2011-82 stated:
“[T]he Treasury Department and the Service have determined that the
timely filing of a Form 706, prepared in accordance with the instructions
for that form, will constitute the making of a portability election by the
estate of a decedent dying after December 31, 2010 … a timely-filed and
complete Form 706 that is prepared in accordance with the instructions
for that form will be deemed to contain the

1-15

computation of the deceased spousal unused exclusion amount, thereby
satisfying the requirements in section 2010(c)(5)(A) for making an
effective election.”
b)

The Temporary Regulations

Temp. Reg. § 20.2010-2T(b)(2) followed the approach taken in the August 2011 version
of the Instructions for Form 706 and Notice 2011-82, stating that until the Service updated
the estate tax return so that it “expressly includes” the DSUE amount computation, if an
otherwise complete and properly-prepared estate tax return is filed, it will be deemed to
include the computation. Additionally, executors filing under the transitional rule did not
have to file a supplemental return.
c)

The Final Regulations

Reg. § 20.2010-2(b) states that an executor must include a computation of the DSUE
amount on the estate tax return, in order to elect portability. The regulation adds, however,
that this requirement is satisfied by “the timely filing of a complete and properly prepared
estate tax return, as long as the executor has not elected out of portability. . . .”
2.

Method of Computing the DSUE amount
a)

What the Code Actually Says

Code § 2010(c) states as follows:
“(4) Deceased spousal unused exclusion amount. For purposes of this subsection,
with respect to a surviving spouse of a deceased spouse dying after December 31,
2010, the term “deceased spousal unused exclusion amount” means the lesser
of—
(A) the basic exclusion amount, or
(B) the excess of—
(i) the applicable exclusion amount of the last such deceased
spouse of such surviving spouse, over
(ii) the amount with respect to which the tentative tax is
determined under section 2001(b)(1) on the estate of such deceased
spouse.”
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b)

A side-by-side comparison

Code § 2010(c)(4)

Reg. § 20.2010-2(c)(1)

“Deceased spousal unused exclusion amount. For
purposes of this subsection, with respect to a surviving
spouse of a deceased spouse dying after December 31,
2010, the term “deceased spousal unused exclusion
amount” means the lesser of—“
Code § 2010(c)(4)(A)

“General rule. Subject to paragraphs (c)(2) through
(c)(4) of this section, the DSUE amount of a decedent
with a surviving spouse is the lesser of the following
amounts—“
Reg. § 20.2010-2(c)(1)(i)
“(i) The basic exclusion amount in effect in the year of
the death of the decedent; or”

“(A) the basic exclusion amount, or “

Code § 2010(c)(4)(B)

Reg. § 20.2010-2(c)(1)(ii)

“(B) the excess of—“

“(ii) The excess of—“

Code § 2010(c)(4)(B)

Reg. § 20.2010-2(c)(1)(ii)(B)

“(i) the applicable4 exclusion amount of the
last such deceased spouse of such surviving
spouse, over”
Code § 2010(c)(4)(B)(ii)

“(A) The decedent's applicable exclusion
amount; over”

Reg. § 20.2010-2(c)(1)(ii)(B)

“(ii) the amount with respect to which the
tentative tax is determined under section
2001(b)(1) on the estate of such deceased
spouse.”

c)

“(B) The sum of the amount of the taxable
estate and the amount of the adjusted taxable
gifts of the decedent, which together is the
amount on which the tentative tax on the
decedent's estate is determined under section
2001(b)(1).”

Points of Disagreement
(1)

Which Spouse?

The “spouses” are different. Code § 2010(c)(4) states: “with respect to a surviving
spouse of a deceased spouse.” This appears to apply to the DSUE amount that is
calculated at the surviving spouse’s death, and not at the time of death of the first
spouse to die. By comparison, Reg. § 20.2010-2(c)(1) states: “the DSUE amount
of a decedent with a surviving spouse.” This appears to address the DSUE amount
by looking at the first spouse to die; and not the surviving spouse. Thus, for the
Code, the “decedent” is the surviving spouse; whereas for the Regulations, the
“decedent” is the first spouse to die. This is a nuance, but it is important because
it sets the stage for the balance of the analysis that follows.
(2)
Whose Basic Exclusion Amount (BEA)
(a)
Generally
4

Section 101(c)(2) of ATRA 2012 changed the term from “basic” exclusion amount to “applicable” exclusion amount.
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Code § 2010(c)(4) applies only to the surviving spouse (and not the first
spouse to die), the reference to “the basic exclusion amount” in Code §
2010(c)(4)(A) must mean the basic exclusion amount (“BEA”) of the
surviving spouse (when such spouse dies). And, because the Regs. §
20.2010-2(c)(1) addresses the first spouse to die, the clause “[t]he basic
exclusion amount in effect in the year of the death of the decedent” must
refer to the BEA of the first spouse to die.
(b)

Example 1

H1 and W5 (U.S. citizens) were married and H1 dies in 2011 (being H1
and W’s only marriage at the time of H1’s death). H1 made $3 million
of taxable transfers and had no taxable estate. Portability is properly
elected on H1’s timely-filed estate tax return.6 Subsequently W marries
H2. Thereafter, W dies in 2012, predeceasing H2.
Under Code § 2010(c)(3), in 2011, the BEA was $5 million and in 2012,
the BEA was $5.12 million. Thus, the BEA at the time of H1’s death was
$5 million and at the time of W’s death it is $5.12 million.
To determine the term “the basic exclusion amount” as such term is used
in Code § 2010(c)(4)(A), it appears that the BEA would be the BEA in
2012 (i.e., the BEA at the time of the surviving spouse’s death).
By comparison, the Reg. § 20.2010-2(c)(1)(i) amount is $5 million,
because it is the BEA of the first spouse to die, at the time of his or her
death. H1 died in 2011 when the BEA was $5 million. Thus, the
interpretation under the Regulations appears to differ from that under the
Code.
With the inflation adjustment allowed the BEA, the longer the time
between the death of the first spouse to die (H1) and the second spouse
to die (W), the greater the disparity between the Code § 2010(c)(4)(A)
amount and the Reg. § 20.2010-2(c)(1)(i) amount. For example, the BEA
in 2011 was $5 million, whereas the anticipated BEA in 2017 was
$5.49 million (i.e., a $490,000 difference in six years). And, if you tax
effect it assuming a 40% estate tax rate, this translates to an estate tax
credit of $196,000.7
(3)

Whose Applicable Exclusion Amount (AEA)

Code § 2010(c)(4)(B)(i) uses the term, “the applicable exclusion amount of the
last such deceased spouse of such surviving spouse.” Using the example begun
above, this would be H1. Recall, however, for “the basic exclusion amount” (in
5

The authors use the term “H” and “W” to denote spouses; they thought of using “S” and “S”; however, in examples where
there is remarriage, it may be complicated to use the letter “S” to denote spouse. The authors are cognizant that “H” generally
stands for husband and “W” generally stands for wife, and with holdings of Obergefell v. Hodges, 576 US , 2015 WL
2473451, 135 S. Ct. 2584, 83 USLW 4592 (2015), and U.S. v. Windsor, 570 US
, 133 S. Ct. 2675, 186 L. Ed.
2d 808, 2013 WL 3196928 (S. Ct., 2013), that these terms should change. The authors thought of different ways in which to
write, but found it hard to use one letter to describe the spouses. The authors are not insensitive, they were just unable to come
up with a better way to name the parties.
6

In examples, when the term “timely-filed estate tax return” or similar language is used, it means a timely-filed, properlyprepared and complete estate tax return, in which portability has effectively been elected, unless otherwise stated.
7
The authors ask those who may remember, to harken back to the days when the entire credit was $192,800 (when the
exemption (as it was called back then) was $600,000).
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Code § 2010(c)(4)(A)), in our example, the Code refers to W’s BEA. By
comparison, Reg. § 20.2010-2(c)(1)(ii)(A) refers to “[t]he decedent's applicable
exclusion amount.” “The decedent” under Reg. § 20.2010-2(c)(1) is the first
spouse to die (H1 in the prior Example). Thus, in our example, the regulations use
the term “[t]he decedent's applicable exclusion amount” to mean the applicable
exclusion amount of the first spouse to die (H1’s applicable exclusion amount in
Example 1). The Code and the regulations are, therefore, consistent on this point.
d)

Which Decedent’s Gross Estate

Code § 2010(c)(4)(B)(ii) and Reg. § 20.2010-2(c)(1)(ii)(B) appear to be similar with
respect to the decedent’s gross estate to which they refer. The term used in Code §
2010(c)(4)(B)(ii), “the amount with respect to which the tentative tax is determined under
section 2001(b)(1) on the estate of such deceased spouse,” refers to the first spouse to die.
The term “estate of such deceased spouse” refers to the deceased spouse in Code §
2010(c)(4)(B)(i), which is the first spouse to die (i.e., H1 in Example 1). The term used in
Reg. § 2010-2(c)(1)(ii)(B), “The sum of the amount of … the decedent's estate is determined
under section 2001(b)(1),” refers to the first spouse to die, because the term “decedent” in
Reg. § 2010-2(c)(1) means the first spouse to die. Both apply to the same decedent.
e)

Comparing the Code and Regulations
(1)

Code § 2010(c)(4)(A) vs. Reg. § 20.2010-2(c)(1)(i)
(a)

Continuing with Example 1

In Example 1, H1 and W (U.S. citizens) were married and H1 dies in
2011 (being H1 and W’s only marriage at the time of H1’s death). H1
made $3 million of taxable transfers and having no taxable estate.
Portability is properly elected on H1’s timely-filed estate tax return.
Subsequently W marries H2. Thereafter, W dies in 2012, predeceasing
H2. In this case, the following table illustrates W’s ported DSUE amount.
Code
2010(4)(A) amt.
$5.12 million
2010(4)(B)(i) amt.
$5 million

$5 million
$5 million

2010(4)(B)(ii) amt.

$3 million

$3 million

DSUE amt. ported
to W

$2 million

$2 million

Reg.
20.2010-2(c)(1)(i) amt.
20.2010-2(c)(1)(ii)(A)
amt.
20.2010-2(c)(1)(ii)(B)
amt.
DSUE amt. ported to W

There is a difference in the Code § 2010(c)(4)(A) and Reg. § 20.20102(c)(1)(i) amounts, but that difference does not ultimately effect the
DSUE amount ported from H1 to W.
(b)

Vary the Example, Maybe Vary the Results
(i)
Example 2

H1 and W (U.S. citizens) were married to each other being their
one and only marriage until H1’s death in 2011. H1 leaves his
entire $15 million estate to W. H1 and W made no
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lifetime taxable gifts. Portability is properly elected on H1’s
timely-filed estate tax return. W then marries H2. W and H2
make no lifetime taxable gifts during their married life. W dies
in 2012, predeceasing H2, leaving her entire estate to her
children.
Code
2010(4)(A) amt.

$5 million

2010(4)(B)(i) amt.

$5.12
million
$5 million

2010(4)(B)(ii) amt.

$0 million

$0 million

DSUE amt. ported
to W

$5 million

$5 million

Reg.
20.2010-2(c)(1)(i) amt.

$5 million

20.2010-2(c)(1)(ii)(A)
amt.
20.2010-2(c)(1)(ii)(B)
amt.
DSUE amt. ported to W

In this case, there is a difference in the Code § 2010(c)(4)(A) and Reg.
§ 20.2010-2(c)(1)(i) amounts, but again, that difference does not
ultimately effect the DSUE amount ported from H1 to W.
Example 3
H1 and W (U.S. citizens) were married to each other being their
one and only marriage until H1’s death in 2011. H1 leaves his
entire $15 million estate to W. H1 and W made no lifetime
taxable gifts. Portability is properly elected on H1’s timely-filed
estate tax return. Subsequently W marries H2, and W dies in
2017, predeceasing H2. W and H2 made no taxable gifts during
their married life. W leaves her entire estate to her children.
Assume that in 2017 Congress reduces the basic exemption
amount to $3.5 million.
Code
2010(4)(A) amt.
2010(4)(B)(i) amt.
2010(4)(B)(ii) amt.
DSUE amt. ported to W

Reg.
$3.5 million
$5.0 million
$0 million
$3.5 million

$5 million
$5 million
$0 million
$5 million

20.2010-2(c)(1)(i) amt.
20.2010-2(c)(1)(ii)(A) amt.
20.2010-2(c)(1)(ii)(B) amt.
DSUE amt. ported to W

In this case we see where the Code and the Portability
Regulations come to a different result. Again, we respectfully
hope that Congress changes the Code provision to make it
consistent with the Portability Regulations.
Note: In this case, under the Code, there would have been a
reduction of the DSUE amount ported to W, which could
potentially lead to a “recapture” or “clawback” of the amount
that W thought she would have had at the time of H1’s death.
However, under the Regulations, it appears that there would be
no reduction in the DSUE amount ported from H1 to W. Thus,
the Regulations may have eliminated the “portability recapture”
issue that existed under the Code.
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3.

Effect of Gift Taxes Paid on Prior Gifts
a)

The issue

In interpreting Code § 2010(c)(4)(B)(ii) (“the amount with respect to which the tentative
tax is determined under section 2001(b)(1)”) Treasury should take into account gift taxes
paid by the decedent. The following example illustrates the issue:
b)

Example 4

H1 and W (U.S. citizens) are married. They were married only to each other during H1’s
life). Before 2003, they made no taxable gifts. In 2003, when the unified credit was $1
million, H1 made a taxable gift of $3 million, filing a timely-filed gift tax return (not
electing gift splitting) and paying $925,000 gift tax on $2 million. Thereafter, and until
H1’s death in 2011, no other taxable gifts were made by H1 or W. H1 leaves his entire
$10 million probate estate (which was his gross estate, too) to W. Assume that H1 and W
were residents of State X, which has no state death tax. W, as H1’s executor, properly and
timely makes a portability election. How much of H1’s DSUE amount ports to W?
In this case, if we look to H1, his gross estate would be $10 million, which would be
reduced by $10 million as a marital deduction, and there would be no other reduction for
state death taxes, thus, the taxable estate (as it is called on line 4 of Form 706) would be
zero. One would add the taxable gifts of $3 million, which would be the Code §
2010(c)(4)(B)(ii) amount (i.e., the tentative amount on which the decedent’s tentative tax
is determined under Code §2001(b)(1)). And, since H1 died in 2011, his Code §
2010(c)(4)(B)(i) amount would be $5 million, thus, yielding a difference of $2 million,
which would become the ported DSUE amount under the Code as written. What’s wrong
with that computation? Recall that H only used $1 million of his exclusion, but because of
how the DSUE amount appeared to be calculated under the Code, he could only port
$2 million of his unused exclusion. If he had $5 million exclusion at his death and only
really used $1 million during his life (because he paid gift tax of $925,000 on $2 million),
he should get to port $4 million. Under a strict reading of the Code, even though H1 paid
$925,000 gift tax on $2 million, he does not get the benefit of porting his unused exemption
as to those $2 million. The Regulations have corrected this.
c)

Regulatory Solution

Reg. §20.2010-2(c)(1)(ii)(B) corrects the statutory anomaly, stating:
“(B) The sum of the amount of the taxable estate and the amount of the
adjusted taxable gifts of the decedent, which together is the amount on
which the tentative tax on the decedent's estate is determined under
section 2001(b)(1).”
By changing the Code’s wording, the Regulations break the Code’s term “amount with
respect to which the tentative tax is determined” into its component parts: “amount of
taxable estate” and “amount of the adjusted taxable gifts of the decedent”. By doing this,
Treasury then provides in Reg. § 20.2010-2(c)(2) that “[s]olely for purposes of computing
the decedent’s DSUE amount, the amount of the adjusted taxable gifts, referred to in [Reg.
§ 20.2010-2](c)(1)(ii)(B) … is reduced by the amount, if any, on which gift taxes were paid
…” Thus, going back to Example 4, H1’s ported DSUE amount under the new Regulations
would be $4 million, (i.e., the $2 million on which gift taxes were paid, and the $ 2 million
that would otherwise have been wasted), which is the right result.
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4.

Potential Impact of Credits in Code § 2013 – 2015 on the DSUE Amount

One commenter respecting the temporary regulations proposed that, in computing the DSUE
amount, the tentative tax be equal to the net estate tax after the application of all available credits; a
deceased spouse’s applicable credit amount should not be applied to the extent one or more of the
estate tax credits are available to reduce the decedent’s estate tax. The Treasury and the IRS
disagreed, noting that the amount of the allowable credits in Sections 2012 through 2015 can be
determined only after subtracting from the estate tax the applicable credit amount under Section
2010, so to the extent that the applicable credit amount reduces the estate tax to zero, the credits in
Sections 2012 through 2015 are not available. The Treasury and the IRS changed the final
regulations to clarify that eligibility for estate tax credits does not enter into the computation of the
DSUE amount. Reg. § 20.2010-2(c)(3).
D.

Surviving Spouse’s use of the DSUE Amount
1.

Date DSUE Amount May Be Taken into Consideration by Surviving Spouse
a)

Generally

Before the Regulations were issued, it was unclear when the DSUE amount would become
available to the surviving spouse. The Regulations make it clear that, in general, the
surviving spouse can use the DSUE amount the same day of the first spouse’s death, as
long as the transfers that use the DSUE amount are made after the first spouse’s death. The
literal language of both Reg. § 20.2010-3(c)(1) and Reg. § 25.2505-2(d)(1) states that the
portability election applies “as of the date of the decedent’s death” and then provides that
the DSUE amount can be used for “transfers made … after the decedent’s death.”
b)

Exceptions

There are three exceptions to the ‘date of usage’ rule.
(1)

Form 706 Supersedes Original Election

The DSUE amount available will be adjusted, if there is a timely filed estate tax
return that subsequent supersedes an original election. Reg. §§ 20.20103(c)(2)(i); 25.2505-2(d)(2)(i).
(2)
Valuation Errors
The available amount will be adjusted if there is a subsequent adjustment for
valuation or error in calculation. Reg. §§ 25.2505-2(d)(2)(ii); 20.2010- 3(c)(2)(ii).
(3)

Inability to Substantiate Claimed DSUE Amount

The available amount would be reduced (in whole or in part) to the extent that the
surviving spouse could not substantiate (part or all of) the DSUE amount claimed
on the estate tax return. Reg. §§ 25.2505-2(d)(2)(iii); 20.2010- 3(c)(2)(iii).
2.
Last Deceased Spouse Limitation on DSUE Amount Available to Surviving
Spouse
a)

Last Deceased Spouse Rule – Lifetime and Testamentary Transfers
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The Preamble to the Temporary Regulations makes it clear that the last deceased spouse
rule applies at the time of the transfer; thus, for inter vivos gifts, it applies at the time of the
gift. Reg. §§ 25.2505-2(a), -2(c). For testamentary transfers, it is the time of the survivor’s
death. Reg. §§ 20.2010-3(a), -3(c). Under the Code, it appeared that the last deceased
spouse rule could apply, not only at the time of the survivor’s death, but at all times from
the time of the first spouse to die through death. Code § 2010(c)(4)(B)(i). Had the survivor
married a new spouse, and had that new spouse died, it was possible for the last deceased
spouse rule to act as a “gotcha”, possibly causing what could be termed as portability
recapture. The Regulations keep the last deceased spouse rule while eliminating the shortcomings of the statute.
b)

Who is the “Last Deceased Spouse”

The Code appeared to identify the last deceased spouse as the person who was married to
the surviving spouse and who last predeceased such surviving spouse. Code §
2010(c)(4)(B)(i). The Regulations clarify this point, identifying the situation where the
surviving spouse makes inter vivos gifts, using the DSUE amount of a “last deceased
spouse”, and then later dies and the identity of the last deceased spouse has changed (i.e.,
the multiple “last deceased spouse” issue). Reg. § 20.2010-3(b); Reg. § 25.2505-2(c). See
discussion immediately below.
3.
DSUE Amount Available in case of Multiple Spouses and PreviouslyApplied DSUE Amounts
a)

Background

The Regulations introduce the idea of allowing the unlimited use of the DSUE amount for
lifetime gifts before the survivor remarries and the new spouse dies. Treasury may have
added this provision because of what we believed to have been a technical glitch in the
statute that could have caused portability recapture, and would have caused a survivor
possibility to lose inherited DSUE amounts from a predeceased spouse.
b)

Analysis of the Regulations

Reg. §20.2010-3(b) provides as follows:
“(b) Special rule in case of multiple deceased spouses and previouslyapplied DSUE amount—
(1) In general. A special rule applies to compute the DSUE
amount included in the applicable exclusion amount of a surviving spouse
who previously has applied the DSUE amount of one or more deceased
spouses to taxable gifts in accordance with § 25.2505– 2(b) and (c).
If a surviving spouse has applied the DSUE amount of one or more
(successive) last deceased spouses to the surviving spouse's transfers
during life, and if any of those last deceased spouses is different from the
surviving spouse's last deceased spouse as defined in § 20.2010–1(d)(5) at
the time of the surviving spouse's death, then the DSUE amount to be
included in determining the applicable exclusion amount of the surviving
spouse at the time of the surviving spouse's death is the sum of—
(i) The DSUE amount of the surviving spouse's last
deceased spouse as described in paragraph (a)(1) of this section; and
(ii) The DSUE amount of each other deceased spouse of
the surviving spouse, to the extent that such amount was applied to one or
more taxable gifts of the surviving spouse.”
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Reg. § 25.2505-2(c) provides as follows:
(c) Special Rule In Case Of Multiple Deceased Spouses And
Previously-Applied DSUE Amount—
(1) In General. A special rule applies to compute the DSUE
amount included in the applicable exclusion amount of a surviving
spouse who previously has applied the DSUE amount of one or more
deceased spouses. If a surviving spouse applied the DSUE amount of one
or more (successive) last deceased spouses to the surviving spouse's
previous lifetime transfers, and if any of those last deceased spouses is
different from the surviving spouse's last deceased spouse as defined in
§20.2010-1(d)(5) at the time of the current taxable gift by the surviving
spouse, then the DSUE amount to be included in determining the
applicable exclusion amount of the surviving spouse that will be
applicable at the time of the current taxable gift is the sum of-(i) The DSUE amount of the surviving spouse's last
deceased spouse as described in paragraph (a)(1) of this section; and
(ii) The DSUE amount of each other deceased
spouse of the surviving spouse to the extent that such amount was applied
to one or more previous taxable gifts of the surviving spouse.
Reg. §20.2010-3(b) applies to the surviving spouse when the surviving spouse dies, and
Reg. § 25.2505-2(c) applies to the surviving spouse during his or her lifetime.
(1)

Impact

This provision allows a surviving spouse to use during his or her lifetime any
inherited DSUE amount from a prior spouse, as long as the survivor does so before
both: (a) the surviving spouse remarries; and (b) while the new spouse of the
surviving spouse is alive.
(2)

Example 5

.
H1 and W (U.S. citizens) are married. They were married only to each other
during H1’s life. H1 and W make no taxable gifts during their married life
together. H1 dies on January 1, 2011, leaving his $10 million estate to W.
Portability is elected on a timely-filed estate tax return. W then marries H2 (a
U.S. citizen) on February 1, 2011. On February 2, W makes a gift of $5 million
(i.e., the ported DSUE amount from H1), to H1 and W’s children. H2 dies on
February 28, 2011 leaving all of his $20 million of estate to W, having made no
taxable gifts in his lifetime. Portability is elected on a timely-filed estate tax
return. W then marries H3 (a U.S. citizen) on March 30, 2011. W makes another
gift of $5 million to her children on April 1, 2011 (consuming the inherited DSUE
amount from H2). H3 dies on June 1, 2011, leaving his $15 million estate to W,
having made no taxable gifts during his lifetime. Portability is elected on a timelyfiled estate tax return. W then marries H4 (a U.S. citizen) on July 1, 2011. W
makes another gift of $5 million to her children on August 1, 2011 (consuming
the inherited DSUE amount from H3). W dies on September 1, 2011. W leaves
all of her remaining assets to her children.
Because of Reg. §25.2505-2(c) and §20.2010-3(b), W can use H1’s DSUE
amount ($5 million), H2’s DSUE amount (another $5 million) and H3’s DSUE
amount (yet another $5 million), as well as her own basic exclusion amount (of
$5 million). Thus, W would have had the benefit of $20 million of exclusion
amounts.
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Without the Regulations, simply reading Code § 2010(c)(4)(B)(i), W would have
only been able to use H3’s ported exclusion (of $5 million), because H3 was her
last deceased spouse. The Regulation allows W to use H1’s and H2’s ported
exclusions, if she uses such DSUE amounts from H1 and H2 before the next
spouse dies. In our case, she made gifts before the next spouse died, so she got a
credit for those gifts. It should be noted that this regulation is beneficial to W only
if she makes lifetime gifts, if she does not she loses the ported exclusion.
(3)

Black Widow Issues
(a)

Congress

Congress appears to have been concerned about the so-called “black
widow” issue. This was detailed in a hearing before the Senate Finance
Committee where the Joint Committee on Taxation raised the issue that
one could possibly have numerous spouses to accumulate DSUE
amounts. See “Taxation of Wealth Transfers Within a Family: A
discussion of Selected Areas for Possible Reform,” Joint Committee on
Taxation, Senate Committee on Finance, April 2, 2008, JCX-23-08, p.
12. To avoid this accumulation one suggestion was that Congress
“simply could provide that unused exemption received from Husband 1
expires if Wife remarries.” Id.
(b)

Treasury

Because there was a possibility of portability recapture if the ported
DSUE amounts were used for lifetime gifts, Treasury eliminated the
anomalous gift tax issues, yet preserved the last deceased spouse
provision for estate tax purposes.
(c)

Examples in the Regulations

To better explain the regulatory provision, Treasury provided us with
good examples. Reg. § 20.2010-3(b)(2) and Reg. § 25.2505-2(c)(2) both
suggest the following example:
Example. (i) Facts. Husband 1 (H1) dies in 2011,
survived by Wife (W). Neither has made any taxable
gifts during H1's lifetime. H1's executor elects
portability of H1's DSUE amount. The DSUE amount
of H1 as computed on the estate tax return filed on
behalf of H1's estate is $5,000,000. In 2012, W makes
taxable gifts to her children valued at $2,000,000. W
reports the gifts on a timely filed gift tax return. W is
considered to have applied $2,000,000 of H1's DSUE
amount to the amount of taxable gifts, in accordance
with § 25.2505–2(c), and, therefore, W owes no gift
tax. W has an applicable exclusion amount remaining
in the amount of $8,120,000 ($3,000,000 of H1's
remaining DSUE amount plus W's own $5,120,000
basic exclusion amount). W marries Husband 2 (H2)
in 2013. H2 dies in 2014. H2's executor elects
portability of H2's DSUE amount, which is properly
computed on H2's estate tax return to be $2,000,000.
W dies in 2015.
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(ii) Application. The DSUE amount to be
included in determining the applicable exclusion
amount available to W's estate is $4,000,000,
determined by adding the $2,000,000 DSUE amount
of H2 and the $2,000,000 DSUE amount of H1 that
was applied by W to W's 2012 taxable gifts. The
$4,000,000 DSUE amount added to W's $5,430,000
basic exclusion amount (for 2015), causes W's
applicable exclusion amount to be $9,430,000.

E.

Authority to Examine Returns of Deceased Spouses
1.

Generally

The Regulations state that the Service may examine returns of any deceased spouse of a surviving
spouse whose DSUE amount is claimed to be included in the applicable exclusion amount of the
surviving spouse (whether on a gift or estate tax return). Reg. § 20.2010-3(d). The examination
period of the deceased spouse’s return is extended through the surviving spouse’s normal statute of
limitations. This is the quid pro quo for making the election. In other words, one of the costs of
making the election is that the IRS will have the opportunity to review the deceased spouse’s estate
tax return up until the surviving spouse passes (and through the time period that is the normal statute
of limitations applicable to the estate of the surviving spouse).
2.

Each Transfer

The IRS's authority to examine returns of a deceased spouse applies with respect to each transfer by
the surviving spouse to which a DSUE amount is or has been applied. Id.
3.

Limitations on the Review

Upon examination, the IRS may adjust or eliminate the DSUE amount reported on such a return of
a deceased spouse, but it can assess additional tax on that return only if assessed within the usual
limitations period of Code § 6501. Id.
4.

Tax Return Confidentiality

For purposes of these examinations to determine the DSUE amount, the surviving spouse is
considered to have a material interest that is affected by the return information of the deceased
spouse within the meaning of Code § 6103(e)(3).
5.

Comments on the Temporary Regulations
a)

Rejection of Limitation to Reporting and Valuation of Assets

One commenter requested that the final regulations provide that, during an examination to
determine the allowable DSUE amount, the examination authority of the IRS be limited to
issues of the reporting and valuation of assets, and not extend to other legal issues that may
affect the availability of the DSUE amount to the surviving spouse. The Treasury and the
IRS noted that they are given broad authority to examine the correctness of any return,
without regard to the period of limitations on assessment, “to make determinations with
respect to [the allowable DSUE] amount for purposes of carrying out [section 2010(c) of
the Code].” Code § 2010(c)(5)(B). Thus, they rejected this proposal and declined to change
the regulations in this respect. 80 Fed. Reg. at 34283.

1-26

b)

Valuation Adjustments Both Ways

A commenter also requested confirmation that, in the examination of a return for the
purpose of determining the allowable DSUE amount that takes place after the expiration of
the period of limitations on assessment of tax, the valuation of assets may be adjusted
upward or downward with a possible result that the allowable DSUE amount may decrease
or increase. The Treasury and the IRS believed that this was actually pretty obvious, and
that no clarifying change was necessary. 80 Fed. Reg. at 34283.
c)

Basis Issues

A commenter suggested that the final regulations consider whether, in the examination of
a return for the purpose of determining the allowable DSUE amount that takes place after
the expiration of the period of limitations on assessment of tax, an adjustment to the value
of an asset reported on the return affects the basis of that asset under Code §1014. The
Treasury and the IRS stated that a change to the estate tax value of an asset included in the
estate of a decedent, made as part of an examination of that decedent’s return after the
expiration of the statute of limitations return, does not necessarily result in a change to the
basis of that asset, because the basis of property acquired from a decedent is determined in
accordance with the existing principles of Code § 1014. Again, the Treasury and the IRS
deemed the temporary regulations were clear and made no changes to the final regulations
on this point.
d)

Administrative Expenses

A commenter suggested that the final regulations clarify the deductibility of administrative
expenses associated with the examination to determine the allowable DSUE amount. The
Treasury and the IRS concluded that any such expenses should be treated as any other
expense associated with the preparation of the surviving spouse’s return. Thus, the costs of
an examination with respect to a gift tax return of the surviving spouse are not deductible
and the costs of an examination with respect to the surviving spouse’s estate tax return may
be deductible, if they meet all of the requirements under Section 2053. Again, the Treasury
and the IRS deemed the temporary regulations were sufficiently clear that no changes were
required to the final regulations. 80 Fed. Reg. at 34283.
e)

Participation in the Audit

A commenter suggested clarifying who may participate in the examination to determine
the DSUE amount of the surviving spouse. In general, each taxpayer can participate in the
resolution of the issues raised in the audit of his or her return, and once again, the Treasury
and the IRS deemed this issue to fall outside the scope of this final regulation and made no
change in the regulations. 80 Fed. Reg. at 34283.
F.

Applicability of Portability Rules to Non-Residents Who are not U.S. Citizens
1.

Generally
a)

Estate Taxation of Non-Residents / Non-Citizens

United States (US) citizens and residents who die (“US Decedents”) are subject to the US
estate tax on their worldwide assets. Code §§ 2031 et seq. To offset the US estate tax
liability, each US Decedent is given a credit based on the basic exclusion amount (currently
$2,141,800 in 2017), plus the DSUE amount. By comparison, non-residents who are not
US citizens (“NR/NCs”) who die (“NR/NC Decedents”) are only subject to US estate tax
on property that is sitused in the US (as adjusted for taxable gifts). Code §§
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2101; 2104; 2105; and 2106. The NR/NC Decedent is allowed the marital deduction for
US citizen surviving spouses, and generally not allowed the marital deduction for NR/NC
surviving spouses, unless a QDOT (under Code § 2056A) is used. The NR/NC Decedent’s
taxable estate is taxed on the same rate schedule as US decedents. Any estate tax liability
is offset by the “unified credit” allowed under Code § 2102. The “unified credit” is $13,000
(unadjusted for inflation), which equates to excluding from the estate tax the first $60,000
from the taxable estate. The “unified credit” for NR/NC’s works the same way as the
credit under Code § 2010 for US citizens, in that if the credit is consumed in part or in
whole during life, the consumption is taken into consideration when the individual dies.
Code § 2102(b)(3)(B). For a good overview of estate planning for NR/NC’s, see, L.A.
Basha, Editor, “A Guide to International Estate Planning,” 2 nd Ed. American Bar
Association, Real Property Trust and Estate Section, 2014.
b)
The Unified Credit – As Augmented by the DSUE Amount (for
Certain NR/NC Decedents)
The Regulations make it clear that the estate of a NR/NC Decedent, who was a surviving
spouse of a US Decedent, cannot have any ported DSUE amount from the pre-deceased
US Decedent-spouse, unless a treaty obligation of the United States provides otherwise.
Reg. §§ 20.2010-3(e); 25.2505-2(f).
(1)

Countries with Estate Tax Treaties with the United States

Currently, the United States has estate tax treaties with fourteen countries, namely,
Australia, Austria, Denmark, Finland, France, Germany, Greece, Ireland, Italy,
Japan, Netherlands, South Africa, Switzerland, and the United Kingdom. These
treaties generally provide rules that override the Code under certain
circumstances, including what credits are available to the estate of a NR/NC. The
United States has a quasi-estate tax treaty with Canada; however, it is technically
part of the income tax treaty. The United States used to have a treaty with Norway,
Norway repealed its estate tax in 2014, so that treaty ended effective January 1,
2015. It should be noted in the Instruction to Form 706-NA, they reflect Norway
as a treaty country.
(2)

Countries with a DSUE Amount Provision

Of the fourteen countries, it appears that ten of the countries, namely, Australia,
Canada, Finland, France, Germany, Greece, Italy, Japan, Norway and Switzerland
have provisions that affect the unified credit. Thus, if the NR/NC Decedent was a
citizen of any of those countries, the unified credit may be increased by the DSUE,
depending upon the particular treaty.
(3)
How to Calculate the Unified Credit for Those Countries
with Treaties
These treaties each generally provide that a Non-US Decedent shall be allowed a
unified credit equal to the greater of: (1) $13,000; and (2) the amount that bears
the same ratio to a US Decedent’s section 2010(c) credit amount as the value of
the NR/NC Decedent’s gross estate situated in the US bears to the value of the
NR/NC Decedent’s total gross estate wherever situated. As indicated above, the
applicable credit for a US Decedent is comprised of the basic exclusion amount
augmented by DSUE amount. See, Schoenblum, 851-2nd T.M., U.S. Estate and
Gift Tax Treaties.
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2.

Comments on the Temporary Regulations
a)

Treaty Provisions

A commenter suggested the final regulations clarify the specificity a treaty must employ in
referencing portability or the DSUE amount for the exception to apply. The Treasury and
the IRS deemed this, too, to be outside the scope of the final regulations. 80 Fed. Reg.
34283.
b)
Spouse Who Later Becomes a Citizen
The same commenter also asked that the final regulations allow a surviving spouse who
becomes a U.S. citizen after the death of the deceased spouse to take into account the DSUE
amount of such deceased spouse, because such a surviving spouse thus becomes subject to
the U.S. transfer tax system. The Treasury and the IRS found this to be appropriate, and
provided in the final regulations that such a surviving spouse be permitted to take into
account the DSUE amount available from any deceased spouse as of the date such
surviving spouse becomes a U.S. citizen, if the deceased spouse’s executor has made the
portability election. Reg. §§ 20.2010-3(c)(2) and 25.2505-2.
G.

Applicability of Portability in Case of QDOTs

The Portability Regulations set out estate and gift tax rules to address the implications of portability in the
case where U.S. citizen decedents transfer property to qualified domestic trusts (QDOTs) for such decedents’
surviving spouses.
1.

A Brief Background on QDOTs

Before the Technical and Miscellaneous Revenue Act of 1988, Pub. L. No. 100-647, § 5033, 100th
Cong., 2d Sess. (1988), 102 Stat. 3342, the estate tax marital deduction required that the deceased
spouse be a U.S. citizen, and no consideration was given to the nationality of the surviving spouse.
Under the 1988 changes, a decedent who leaves assets to a surviving spouse who is not a U.S. citizen
(regardless of whether such spouse is a resident or non-resident), is not allowed the unlimited marital
deduction under Section 2056. Congress created an exception where a U.S. citizen’s assets are left
to a Qualifying Domestic Trust (“”QDOT) for the benefit of the surviving alien spouse, under
Section 2056A. In such cases, the unlimited marital deduction applies at U.S. citizen’s death.
Generally, the United States can then collect its transfer taxes from the trustee, who is directed to
withhold the tax when it is due. Tax is generally due when “taxable” distributions are made from
the trust to the surviving spouse. Generally, the tax is imposed on principal (as opposed to income)
distributions. In general, the estate (or gift) tax on a QDOT is a deferred tax, akin to the estate and
gift tax imposed on qualified terminable interest property (QTIP) trusts. Thus, if taxable
distributions are made from the trust, a gift or estate tax is imposed. For QDOTs, however, the tax
computation is based on the U.S. citizen’s estate, where with QTIP trusts the tax is computed based
on the surviving spouse’s estate. Thus, there is a re- computation of the estate tax liability as if the
deceased U.S. citizen had just passed when a taxable distribution occurs (valuing the QDOT
distributed property as of the date of the taxable event). On QDOTs generally, see Mulligan,
“Updated Planning for Marital Dispositions: Lifetime QTIPs and QDOTs,” 26 Est. Plan. 395 (Nov.
1999); Rosenberg, “Practical Tips for Dealing With Qualified Domestic Trusts,” 39 Est. Plan. 28
(Nov. 2012); Siegler & Plaine, “Despite Some Easing in Final Regs., QDOT Rules Remain Intensely
Complicated,” 83 J. Tax’n 368 (Dec. 1995); Rosenberg, “Practical Tips for Dealing With Qualified
Domestic Trusts,” 39 Est. Plan. 28 (Nov. 2012); Zeydel & Chung, “Estate Planning for Noncitizens
and Nonresident Aliens: What Were Those Rules Again?” 106 J. Tax’n 20 (Jan. 2007).
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2.

QDOTs and Portability

Assuming that a QDOT is properly implemented (providing the marital deduction for assets in the
QDOT), it is possible that as a result of the use that the U.S. citizen decedent had unused exemption,
which could then, be ported to the alien surviving spouse. The Regulations address how the DSUE
amount can be used by the surviving spouse.
a)

During Lifetime of Surviving Spouse
(1)

Generally

During the lifetime of the surviving spouse, in general, the DSUE amount will not
be available to the survivor for his or her use, until the “date of the occurrence of
the final QDOT distribution or final other event (generally, the death of the
surviving spouse or the earlier termination of all QDOTs for that surviving
spouse) on which tax under [Code] section 2056A is imposed.” Reg.
§§ 20.2010-3(c)(3); 25.2505-2(d)(3)(i).
(a)

When Tax is Imposed

The Regulations infer that “tax” must be imposed under Code §2056A;
however, if the surviving spouse becomes a U.S. citizen, special rules
apply. If the survivor was a U.S. resident (from decedent’s date of death)
and becomes a U.S. citizen before the estate tax return is filed, then no
QDOT is necessary. Code § 2056A(d)(4). Thus, in general, if the
surviving spouse made a taxable gift, such spouse could not take
advantage of the ported DSUE amount. Reg. §§ 25.2505-2(d)(3)(i); and
20.2010-3(c)(3). There is an exception to this rule if the surviving spouse
makes a gift in the same year of the survivor’s death (or other terminating
event). In that situation, the DSUE amount could be used against the
taxable gift. Id. This seems to be a common sense rule, because the
DSUE amount would be known and determinable at that time (i.e.,
during that time of year) and accordingly, its use and the administration
of its use would be fairly straight forward.
(b)

Regulations Example

Reg. § 25.2505-2(d)(3)(ii) provides an example that helps in explaining
this rule.
Facts: H, a U.S. citizen, dies in 2011 having made no taxable gifts during
his lifetime. H's gross estate is $3,000,000. W, H's wife, is not a
U.S. citizen and, under H's will, a pecuniary bequest of $2,000,000
passes to a QDOT for the benefit of W. H's executor timely files an estate
tax return and makes the QDOT election for the property passing to the
QDOT, and H's estate is allowed a marital deduction of
$2,000,000 under section 2056(d) for the value of that property. H's
taxable estate is $1,000,000. On H's estate tax return, H's executor
computes H's preliminary DSUE amount to be $4,000,000. No taxable
events within the meaning of section 2056A occur during W's lifetime
with respect to the QDOT, and W resides in the United States at all times
after H's death. W makes a taxable gift of $1,000,000 to X in 2012 and a
taxable gift of $1,000,000 to Y in January 2015, in each case from W's
own assets rather than from the QDOT. W dies in September 2015, not
having married again, when the value of the assets of the QDOT is
$2,200,000.

1-30

Application: H's DSUE amount is redetermined to be $1,800,000 (the
lesser of the $5,000,000 basic exclusion amount for 2011, or the excess
of H's $5,000,000 applicable exclusion amount over $3,200,000 (the sum
of the $1,000,000 taxable estate augmented by the $2,200,000 of QDOT
assets)). On W's gift tax return filed for 2012, W cannot apply any DSUE
amount to the gift made to X. However, because W's gift to Y was made
in the year that W died, W's executor will apply
$1,000,000 of H's redetermined DSUE amount to the gift on W's gift tax
return filed for 2015. The remaining $800,000 of H's redetermined
DSUE amount is included in W's applicable exclusion amount to be used
in computing W's estate tax liability.
(c)

Spouse Becomes a U.S. Citizen

The temporary regulations stated that the earliest date a decedent’s
DSUE amount may be included in determining the applicable exclusion
amount available to a non-U.S. citizen surviving spouse or his or her
estate, was the date of the event that triggers the final estate tax liability
of the decedent under Section 2056A. See Temp. Reg. § 20.20103T(c)(2). In response to one commenter’s proposal, the Treasury and the
IRS modified the initial rule on QDOTs so that, if the surviving spouse
becomes a U.S. citizen and the other requirements under Code §
2056A(b)(12) and the regulations thereunder are satisfied so that the tax
imposed by Code § 2056A(b)(1) ceases to apply, the decedent’s DSUE
amount is no longer subject to adjustment and will become available for
transfers by the surviving spouse as of the date the surviving spouse
becomes a U.S. citizen. Reg. §§ 20.2010-2(c)(4); 20.2010-3(c)(3); and
25.2505-2(d)(3). Generally, the requirements under Code §
2056A(b)(12) and the underlying regulations are that: (A) the spouse was
a U.S. resident at all times after the death of the decedent and before the
spouse becomes a U.S. citizen; (B) no tax was imposed by Code §
2056(b)(1)(A) with respect to any distribution before the spouse
becomes a citizen; or (C) the spouse elects to treat any distribution on
which tax was imposed by Code § 2056A(b)(1)(A) as a taxable gift made
by the spouse during the year in which the spouse becomes a U.S. citizen
(or in any subsequent year), including each such distribution in the
spouse's own adjusted taxable gifts for both estate and gift tax purposes,
and the spouse elects also to treat any reduction in the tax imposed by
that subsection by reason of the unified credit with respect to the
decedent as a credit allowable to such surviving spouse to determine the
amount of the credit allowable under Code § 2505 with respect to taxable
gifts made by the surviving spouse during the year in which the spouse
becomes a U.S. citizen or any subsequent year. The Treasury and the IRS
provided an example to adopt this position. Reg. § 20.2010-2(c)(5), Ex.
4.
(d)

DSUE Amount Used First

A commenter to the temporary regulations requested clarification of the
rules in the temporary regulations regarding the computation of the
DSUE amount available to a non-U.S. citizen surviving spouse when he
or she makes a lifetime gift, and whether the surviving spouse’s own
basic exclusion amount is used before the DSUE amount. The Treasury
and the IRS noted that the same rules apply to non-U.S. citizen surviving
spouses as to other surviving spouses, except that the

1-31

amount of the available DSUE amount cannot be determined while the
QDOT remains extant, except as provided above. Thus, no changes were
made in the final regulations to clarify this position. 80 Fed. Reg. at
34282 – 34283.
b)

At death of Surviving Spouse

When the surviving spouse dies, the recomputed DSUE amount then becomes available
to the survivor. Reg. § 20.2010-3(c)(3).

V.

PORTABILITY AND THE GST EXEMPTION

Because portability does not apply to the GST exemption, there is concern that the GST Exemption (as such term is
defined in Code § 2631) cannot be ported. However, not all is lost, with proper planning the first spouse to die can
effectively use his or her unused GST exemption either at death or during life, while using portability at death.
A.

Testamentary QTIP Trust with Reverse QTIP Election

In the case where a decedent leaves property in a trust that qualifies for the estate tax QTIP marital deduction,
and makes the estate tax election under Code § 2056(b)(7), the executor may make a GST election to treat
all of the property in the trust as if the estate tax QTIP election had not been made (the so- called “testamentary
Reverse QTIP Election”). Thus, for estate tax purposes, the testamentary transfer to the trust qualifies for the
marital deduction under Code § 2056(b)(7) and under Code § 2044 such marital QTIP trust is includible in
the surviving spouse’s gross estate when such spouse later dies. Moreover, for GST purposes, the first spouse
to die is deemed to still be the “transferor”; thus, such spouse’s GST exemption is not wasted as the time of
such spouse’s death. Accordingly, the testamentary QTIP trust, where a reverse QTIP Election is made
accomplishes two things: (1) allows for portability by passing assets to the surviving spouse (albeit in a QTIP
trust); and (2) does not waste the GST exemption. It should be noted, other than the inter vivos QTIP Trust
(discussed below) where a QTIP election is made during lifetime, there is no other way to take advantage of
porting one’s DSUE amount while not wasting the GST exemption of the first spouse to die. Effectively, the
Reverse QTIP Election ports the GST exemption of the first spouse to die.

B.

Inter Vivos QTIP Trust with Reverse QTIP Election

Akin to using the testamentary QTIP trust at the death of the first spouse to die, a spouse may make a transfer
to an inter vivos QTIP trust and make an election to under Code § 2523(f) to qualify for the inter vivos marital
deduction. Further, for GST purposes, the spouse can make an inter vivos Reverse QTIP Election under Code
§ 2652(a)(3), to treat the donor spouse as the transferor for GST purposes. After the death of beneficiaryspouse, under Code § 2044, the QTIP trust will be included in the survivor’s gross estate for Federal estate
tax purposes, but for GST purposes, the donor-spouse would still be treated as the transferor. Like the
testamentary plan, the donor-spouse does not waste his or her GST exemption, yet he or she takes advantage
of portability.

C.

Example 6

Assume for this example that the basic exclusion amount is $5 million.
H has $10 million in individual assets. H and W (U.S. Citizens) are married. W has no assets. H creates an
inter vivos QTIP trust and transfers $5 million into such trust. On his gift tax return reporting the taxable
gift, in addition to the QTIP election, H effects the reverse QTIP election. Other than the gift to the QTIP
trust for W, H makes no other gifts. H dies with his remaining $5 million, which he leaves outright
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to W and qualifies for the Federal estate tax marital deduction. H’s executors elect portability, thus, W has
an inherited DSUE amount of $5 million from H.
As a result of the QTIP election, no part of H’s applicable exclusion amount is utilized on the gift and the
entire amount will be taxed in W’s estate upon her death (and, ordinarily, W would become the transferor of
the property for GST purposes). The Reverse QTIP election causes H to be the transferor for GST purposes;
thus, even though the property will not be taxed for estate tax purposes until W’s death, for GST purposes,
the taxable transfer occurs upon the gift and H becomes transferor for GST purposes of the $5 million.
Upon W’s death, she has a gross estate of $10 million, $5 million which she inherited directly from H and
$5 million which is in the QTIP trust (and is included under Code § 2044). She leaves the $5 million (which
she inherited directly from H) into a dynasty trust and allocates her $5 million GST exemption; since there
was a Reverse QTIP election, the $5 million of the assets in the QTIP are covered by H’s $5 million GST
exemption that were allocated at the time of his death.
The end result is that W’s estate does not owe any Federal estate taxes because she has an applicable exclusion
amount of $10 million, comprised of her $5 million basic exclusion amount and the $5 million DSUE amount
received from H, and all of the assets are GST exempt (i.e., $5 million of her GST exemption for the $5
million directly inherited from H, and $5 million of H’s GST exemption as a result of the reverse QTIP
election at the time of H’s death).
D.

Why

One reason to implement this type of plan is to obtain the step-up in basis for income tax purposes upon W’s
death on all assets. The assets that W inherited from H would receive a basis adjustment at H’s death as a
result of Code §§ 1014(a) and (b)(1), and another basis adjustment at W’s death under Code §§ 1014(a) and
(b)(1). The assets that were gifted into the inter vivos QTIP trust would not get a basis adjustment at H’s
death, but would receive a basis adjustment at W’s death as a result of Code §§1014(a) and (b)(10). Another
reason is that the couple could live in a state with a separate state estate tax. Funding a by-pass trust with $5
million (and allocating GST exemption to such trust) upon the first spouse’s death could cost approximately
$450,000 in state death taxes. This inter vivos QTIP trust/portability plan could be used to avoid state death
taxes upon the deceased spouse’s death, but preserve the use of both spouses’ GST exemptions and obtain a
full basis step-up upon the surviving spouse’s death for all of their aggregate assets.

VI.

PLANNING WITH PORTABILITY
A.

It’s an Art … Not a Science

Planning to use a deceased spouse’s DSUE amount is an art, not a science. There are so many factors that
have to be considered, including, but not limited to:
• Federal and state income taxes
o Tax rates of couple v. those who inherit
• Federal and state and transfer8 taxes
o Size of exclusion / exemption
o Rate of tax
o Used exclusions / exemption
o Thoughts on transfer tax in the future
▪ Reduction of exclusion / exemption
▪ Elimination of estate and GST taxes.
• Ages of the couple
8

The term “transfer” taxes, generally applies to estate, gift and GST taxes.
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•
•

•

•

•

•

•
•
•

o Health of the couple
o Anticipated dates of death
1st, 2nd, 3rd, 4th, etc., marriage
o Is there a prenuptial
o Is there a possibility of remarriage after death of the first to die
Descendants
o Existence of children from a prior marriage
o Family relationships of those who survive
o Ages of the descendants
Assets
o rates of return of assets,
o turnover of assets
o tax basis of assets
o intentions with the assets (hold or sell)
Rates of spending
o Of the couple before first dies
o Of the surviving spouse after first dies
o Of the beneficiaries
Attitude about lifetime giving
o To descendants
o Loved ones (other than descendants)
o To charity
Attitude about testamentary giving
o To descendants
o Loved ones (other than descendants)
o To charity
Administrative costs associated with the election,
Existing estate planning,
o cash flow needs
Concerns about the future
o Medical
o Cash Flow
o Repeal of transfer taxes

The list is not endless, but it is substantial. When looking at the multitude of variables, analysis is very
difficult, if not impossible. Clearly, it is possible to “run the numbers”, and come up with a mathematical
solution, if, and only if, you can determine the variables and if, and only if, clients have mathematical minds
and they do not allow emotions to enter into their decision making. As is almost always, if not always, the
case, just because there is a better mathematical answer, does not mean that it will be the answer selected by
the clients. The general reason is that, like all estate planning situations, there are psychological reasons (e.g.,
fear of running out of money, not being able to control, etc.) why the “mathematically correct” solution, is
not selected. Portability is no exception to this rule. The following summarizes some general thoughts on
how to plan with portability in mind, but they are subject to a particular client’s situation and the non-tax
reasons for making a decision.
B.

Portability vs. The Non-marital Share9
1.

Commonly Viewed Advantages of Portability Over the Non-marital Share

There are several reasons why portability may be superior to the traditional non-marital share or
non-marital trust. Illustration #1 illustrates the traditional plan.

9

The “non-marital share” is sometimes also referred to as the “credit-shelter” share.
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a)

Simplicity
(1)

Common View

Employing an “I love you” type plan, where one spouse leaves everything outright
to the other (either by Will or by titling assets in a manner that will pass by
operation of law or contract to the survivor) is simple. It’s probably as simple as
it gets. This type of plan is much easier than creating a non-marital share or trust
because the relevant wills and trusts need not include a formula clause or establish
a trust that requires ongoing management. For some clients, this type of simplicity
is so desirable that it will overwhelm all other considerations.
(2)
But – A bit More Complexity Can Be Better
It is important to note that portability planning does not necessarily equate to
simple planning. It can be simple; it can be complex. For instance, as discussed
above, using inter vivos QTIP trusts and making the Reverse QTIP election is
somewhat sophisticated planning, because it had dual roles – avoid paying estate
taxes and take advantage of both spouses GST exemptions. The point is that
portability planning can be as simple or as sophisticated as planning was before
the advent of portability.
b)

Basis Advantages

Portability can produce superior income tax results to those produced by a non-marital
share or trust. All of the assets of a surviving spouse who relies on portability to take
advantage of both spouses’ basic exclusion amounts will be included in his or her gross
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estate for estate tax purposes, resulting in an adjustment in the income tax basis of those
assets to their estate tax value at the surviving spouse’s death. Code § 1014. The assets held
in a non-marital share or non-marital trust are not usually included in the gross estate of
the surviving spouse, and thus do not receive a basis adjustment at the surviving spouse’s
death. Id.
The increase in the ordinary income and capital gains tax rates in 2013 make the income
tax basis results of portability more important. Assets, the gain on which is taxable as
ordinary income could be subject to a combined federal and state income tax rate higher
than the combined federal and state estate tax rate, depending upon the character of the
asset in the hands of the estate or beneficiary and the state in which the estate or beneficiary
is taxed. Thus, portability may be the superior technique with respect to estates that include
substantial holdings of property that is held for sale to customers in the ordinary course of
the beneficiary’s trade or business.
c)

Easier to Fund

Portability does not require that the decedent’s estate have sufficient assets to fund a nonmarital share or non-marital trust. Portability is available for even an insolvent decedent’s
estate, whereas one must have an estate at least as large as the basic exclusion amount to
take full advantage of a non-marital share or non-marital trust.
d)

Great for Retirement Benefits

Portability can be especially useful when much of the first spouse’s estate consists of
interests in a qualified retirement plan or IRA or other similar deferred compensation
arrangement. Such items are income in respect of a decedent (IRD), and when paid to a
non-marital share beneficiary or non-marital trust, are taxable as ordinary income. The
recipients of such distributions receive after tax substantially less of the total value of these
retirement benefits than the figure upon which estate tax was imposed. See Steiner, “Using
Portability for Retirement Benefits,” 152 Tr. & Est. 43 (June 2013).
On the other hand, retirement plan benefits or interests in an IRA payable to a surviving
spouse can be rolled over to an IRA and withdrawn slowly over the surviving spouse’s
lifetime. This defers significantly the income taxes on the retirement plan benefits.
2.

Possible Advantages of the Non-marital Share Over Portability

Conventional wisdom says that there are several reasons why the traditional non-marital share or
trust may be superior to portability. However, it should be noted that the conventional wisdom may
not always be the right result. We explain the wisdom and then we explain how a portability- type
plan can possibly be superior to a non-portability-type plan. Later we will show with numbercrunching, why the portability plan is often time superior to the non-marital share plan, even when
conventional wisdom may say otherwise.
a)

Avoid Estate Tax on Appreciation Between the Spouses’ Deaths
(1)

Conventional Wisdom

Conventional wisdom is that the non-marital share (or trust) removes from the
surviving spouse’s estate all of the appreciation and undistributed income in the
non-marital share, while giving the surviving spouse some access to the assets,
whereas portability shelters no future growth in the protected assets. Conventional
wisdom says that this difference is made more dramatic by the fact that the DSUE
amount received by the surviving spouse is not indexed for inflation after the first
spouse’s death. Only the surviving spouse’s BEA benefits from future
adjustments to the amount of the exclusion to reflect inflation. A
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couple whose total estate is only slightly over one BEA may find this point
unimportant, but a couple whose total estate is close to twice the BEA should
consider using a non-marital trust at the first spouse’s death to protect a greater
sum from ultimate estate taxes.
(2)
Portability-Type
Appreciation Issue

Plan

Can

Possibly

Overcome

The conventional wisdom analysis holds true when making a binary decision:
(1) leave assets in a marital share or trust, or (2) leave assets to non-marital trust
and doing nothing until the time of survivor’s death. Fortunately, clients are not
limited to binary decisions, there are multiple possibilities. For instance, the assets
could be left outright to the surviving spouse (qualifying for the unlimited marital
deduction under Code § 2056), and portability could be elected. Soon after the
surviving spouse receives the assets (i.e., any point after the first spouse to die’s
death), the surviving spouse could make a gift equal to the inherited DSUE
amount into an irrevocable grantor dynastic trust (IGDT) for the benefit of the
same persons who would have received the assets in a non-marital trust after the
surviving spouse’s death, and this would not only eliminate the issue of “no future
growth”, but it also allows the use of a grantor trust, thereby giving greater income
tax benefit. The plan would be similar to Illustration #2.

A possible down side of this type of plan is that the assets in the IDGT would generally not be
available for the surviving spouse’s use. To ameliorate that possible drawback, perhaps one can use
a self-settled trust in a favorable jurisdiction. See PLR 200944022.
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b)

No Portability of the GST Exemption
(1)

Conventional Wisdom

Conventional wisdom is that the GST exemption cannot be ported from the first
spouse to die to the surviving spouse. Not only is it conventional wisdom, but it
is a statutory certainty that the GST tax rules do not have a provision that allows
for the direct porting of a decedent’s unused GST exemption at death. Thus, if a
couple wants to take advantage of both spouses’ GST exemptions, the easiest way
to do this is to create a non-marital GST-exempt trust at the first spouse’s death.
The general rationale for this is that couples with estates near two times the BEA
often appreciate the value of avoiding estate taxes for several successive
generations, and portability is not really suitable for planning such estates.
(2)
Portability-Type Plan Can Possibly Overcome Loss of
GST Exemption
Although the GST exemption cannot be directly ported; it however can be
indirectly ported. To “port” the decedent spouse’s GST exemption without using
a non-marital trust, the decedent-spouse could leave all of his/her assets in a QTIPable trust for the surviving spouse. The executor can make the QTIP election and
a Reverse QTIP election. As discussed above, the Reverse QTIP election
preserves the decedent spouse’s GST exemption by treating such spouse as the
transferor of the QTIP trust.
Some may argue that although this plan solves for preserving (or perhaps
“indirectly porting”) the decedent spouse’s GST exemption, it does not solve the
problem if the assets in the QTIP appreciate so that there will be an estate tax
burden (by comparison to having the assets in the non-marital trust where
appreciation will not cause additional estate taxes). To ameliorate that concern,
soon after the first spouse’s death, the surviving spouse could make a gift of
his/her assets into an irrevocable grantor dynastic trust (“IGDT”), using the DSUE
amount to shelter any gift tax, and also allocate such survivor’s GST exemption
to that trust. This addresses the concern about the impact of appreciation, and it
has two added benefits: (1) the surviving spouse has now effectively used his/her
GST exemption, and because the irrevocable grantor trust is a grantor trust for
Federal income tax purposes, the benefits of the surviving spouse paying the
income tax is an added benefit. Recall that the non- marital trust could not be a
grantor trust, thus, this plan is superior to the non- marital plan in many respects.
See, Franklin and Law, Portability's Role in the Evolution Away from Traditional
By-Pass Trusts to Grantor Trusts, Vol. 37, No. 2 of BNA/Tax Management's
Estates, Gifts and Trusts Journal (March/April 2012).
We discuss the full QTIP Trust strategy combined with the gift to an IGDT during
the survivor’s lifetime. Illustration #3 illustrates the plan.
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c)

Nontax Benefits of Trusts

Leaving one’s estate outright to the surviving spouse or to the surviving spouse’s revocable
trust will not provide many of the nontax benefits associated with good estate planning,
including protection from the claims of creditors of the surviving spouse, protection from
the claims of a new spouse, restraint on diversion of the assets from the first spouse’s family
to a new family created upon remarriage of the surviving spouse, and assurance of
professional asset management. Some of these benefits can be achieved with an estate plan
that leaves the entire estate in trust for the surviving spouse, but they cannot all be achieved
through an outright marital gift or a gift to a surviving spouse’s revocable trust.
d)

First Spouse’s Estate Remains Open to Audit Indefinitely

The election to give the surviving spouse a DSUE amount means that the deceased spouse’s
estate remains open to audit indefinitely, though only to re-determine the DSUE amount.
Using a non-marital trust limits the time within which the IRS can audit the first spouse’s
estate, which could save some administration expenses and avoid reopening the first
spouse’s estate to appoint an executor who could oversee an audit.
e)
One Generally Cannot Stockpile DSUE Amounts; One Can
Stockpile Basic Exemption Amounts with a Non-marital Trust
(1)

Conventional Wisdom
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A surviving spouse can have only one DSUE amount, and it cannot exceed the last
deceased spouse’s unused basic exclusion amount. There is no such limit with non- marital
trusts. Thus, conventional wisdom is that one can be the beneficiary of a non- marital trust
created by each of one’s prior spouses, without limitation.
(2)

Multiple Spouse Rule May Allow Stockpiling

Even though the Code does not allow for stockpiling, the Regulations to allow the use of
DSUE of multiple deceased spouses, under Reg. §§ 20.2010-3(b); 25.2505-2(c), the
stockpiling may be possible. See Example 5 above.
C.
No More Concern with the QTIP Only Trust, Because – IRS Says so – New Rev.
Proc. 2016-49
1.

Generally – The Plan

One form of planning for clients with estates of significantly under two basic exclusion amounts
(allowing for adequate growth of the surviving spouse’s estate without exceeding the combined
unindexed DSUE amount and indexed basic exclusion amount) may involve leaving the entire estate
in a QTIP marital trust for the surviving spouse.
2.

Advantages

This provides several distinct advantages:
a)

Simplicity

It is a relatively simple estate plan that the family can understand.
b)

Deferral of All Estate Taxes

It defers all Federal estate taxes until the surviving spouse’s death.10
c)

Almost $11 Million Exclusion Amounts

It eliminates all Federal estate tax on both estates, to the extent sheltered by an indexed
(2017) $5.49 million BEA of the surviving spouse and an unindexed (2017) $5.49 million
ported DSUE amount.
d)

Basis – Double Step Up

When the first spouse to die passes, the basis of the assets that pass through his/her estate
to the surviving spouse receives a basis adjustment. Code §§ 1014(a) and (b). Then, when
the surviving spouse passes, because the entire trust fund is included in the surviving
spouse’s estate under Code § 2044, the entire trust fund should take an estate tax value
basis at the surviving spouse’s death. Code §§ 1014(a) and (b)(9).
e)

Basic Trust Benefits

It offers asset protection planning, the traditional disability asset management and
professional investment benefits of a trust.

10

Some states that impose a state death tax, allow for a full marital QTIP, where others do not, thus, it may be possible to
suffer a state death tax.
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3.

Good Night Rev. Proc. 2011-38 – Good Morning Rev. Proc. 2016-49
a)

What’s Rev. Proc. 2011-38 All About

In Rev. Proc. 2001-38, 2001-1 CB 1335, the IRS provided relief for surviving spouses and
their estates in situations when a predeceased spouse’s executor made an “unnecessary”
QTIP election that did not reduce the estate tax liability of the estate. The IRS explained
that a QTIP election would produce no tax benefit for the electing estate when, for example,
it was made with respect to an estate that would owe no estate tax because of the applicable
exclusion amount without regard to the deductibility of the qualifying income interest.
Similarly, the IRS stated that an estate would obtain no benefit from a QTIP election when
the personal representative elected to deduct what was intended to be a non-marital trust.
The IRS stated that it will disregard the QTIP election if the taxpayer produces sufficient
evidence that the election did not benefit the electing estate. The IRS explained that such
evidence would include, for example, a copy of the decedent’s estate tax return showing
that the election was unnecessary to reduce the estate tax to zero, and that the taxpayer
seeking to void a QTIP election should make the request on the surviving spouse’s estate
tax return or in a private ruling request. See also PLRs 200219003 (May 10, 2002);
200226020 (June 28, 2002); 200243030 (July 25,
2002); 200318039 (Jan. 21, 2003); 200323010 (Feb. 19, 2003); 200403093 (Sept. 24,
2003); 200422050 (Oct. 24, 2003); 200443027 (July 7, 2004); 200535026 (April 26,
2005); 200603004 (Jan. 20, 2006); 200729028 (April 22, 2006); 200729028 (July 20,
2007); 200918014 (May 1, 2009); 201022004 (June 4, 2010); 201024035 (June 18,
2010); 201036013 (Sept. 10, 2010); 201112001 (March 25, 2011); 201131011 (Aug. 5,
2011); 201338003 (Sept. 20, 2013); 201345006 (Nov. 8, 2013); 201603004 (Jan. 15,
2016); 201615004 (April 8, 2016).
b)

Why Did Rev. Proc. 2001-38 Concern Planners

Before Rev. Proc. 2016-49, 2016-42 IRB (Sept. 27, 2016) was issued, practitioners
questioned whether the QTIP election would be ignored in light of Rev. Proc. 2001-38 (i.e.,
thereby thwarting the portability planning and benefits that could be obtained by using a
full QTIP Type plan). See, Franklin, Law and Karibjanian, Portability – The Game
Changer,
available
at:
http://www.americanbar.org/content/dam/aba/events/real_property_trust_estate/heckerlin
g/2013/portability_the_game_changer_2013_01_15_paper_2.authcheckdam.pdf.
In response to that concern, others took a much stronger view arguing that Rev. Proc. 201138 should not apply. See, Bramwell, Dillion and Mullen, Relax, Rev. Proc. 2011- 38
Cannot Be Used Against Taxpayers, Or Why QITP Planning is Safer than Some Might
Think, LISI Estate Planning Newsletter # 2100 (May 20, 2013).
To address this issue, the ABA-RPTE sent a letter to the IRS and commenters to the
Temporary Regulations requested guidance be issued, hoping that the issue would be
resolved in the Final Regulations.
c)

Treasury’s Response in the Preamble

Treasury responded to the issue in the Preamble to the Final Regulations, by stating, “[t]he
Treasury Department and the IRS intend to provide guidance, by publication in the Internal
Revenue Bulletin, to clarify whether a QTIP election made under section 2056(b)(7) may
be disregarded and treated as null and void when an executor has elected portability of the
DSUE amount under section 2010(c)(5)(A).” This came as a disappointment that it was not
resolved in the Final Regulations, but it gave the planner hope that the IRS would clarify
the issue.
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d)

IRS Issues Rev. Proc. 2014-49 – Good Night Rev. Proc. 2001-38

True to their word, a bit more than 15 months after the promulgation of the Final
Regulations, the IRS issued Rev. Proc. 2016-49, which now modifies and supersedes Rev.
Proc. 2001-38. Rev. Proc. 2016-49 holds that so long as the taxpayer elects portability the
use of a full QTIP trust would be respected.
This puts the issue to bed! Good night Rev. Proc. 2001-38.

D.

To Port or Not to Port … That is the Question -- Running the Numbers

The benefits and burdens of any type of estate plan, whether portability or otherwise, are quite often
illuminated by modeling the plan. In fact, when numbers are run, quite often things that are often thought of
as being “convention wisdom” are picked apart, and it becomes clear that what was “conventionally wise” is
just simply unwise. Thus, to analyze the impact of portability, it is critical to run some models and determine
what factors are important in making the portability decision.
In order to analyze portability type plans four sizes of estates are considered. For each estate, a traditional
type of plan (non-marital and marital trusts) is compared to a portability type of plan.
The analysis compares the benefits and burdens of a portability type plan versus a traditional plan for: (1)
clients who have net assets that will likely not have taxable estates (i.e., estates that will likely be less than
the couple’s aggregate BEAs) (the “Small Estate”); (2) clients who have net assets that may cross over from
being a non-taxable estates to taxable estates (i.e., estates that will likely be more than the couple’s aggregate
BEAs (the “Medium Estate”); (3) clients who have net assets that will likely exceed the couple’s aggregate
BEAs (the “Large Estate”); and (4) clients who will definitely exceed the couples aggregate BEAs (the
“Jumbo Estate”).
Not considered is whether to use or preserve the use of the client’s applicable exclusion amounts while both
of the spouses are living, rather the analysis below is focused upon the planning for any applicable exclusion
remaining at the time of the death of the first to die (the “deceased spouse”). For a discussion of whether to
use one’s applicable exclusion amount during life, see, R. Franklin and L. Law, “Extraordinary, Efficient,
Elegant, Evolutionary: The Annual Taxable Gifts Approach and Testamentary CLAT Remainder,” 51 st
Heckerling Inst. On Est. Plan (2017).
The four categories of estates considered are:
●

The Small Estate (clients with combined net worth under one BEA - $5 million);

●

The Medium Estate (clients with net worth over one BEA but less than two BEAs - $10
million);

●

The Large Estate (clients with net worth over two BEAs but less than $50 million - $20
million); and

●

The Jumbo Estate (clients with net worth $50 million or over – ($50 million).
1.

Basic Fact Pattern

Various factors (some that stay the same regardless of the client’s net worth, and some that will
change based on net worth) are used to illustrate the benefits of using a portability type plan, versus
a traditional plan (i.e., a plan that does not take portability into consideration). For each estate, the
impact of state estate taxes is also considered.
●

Factors that remain the same:
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o

Citizenship: H and W are U.S. citizens.

o

Marriage: H and W have only been married to each other.

o

State of residence: H and W live in a common law state.

o

Taxable gifts: H and W have made no lifetime taxable gifts.

o

Year of death of first spouse to die: H dies in 2016

o

Marital status of W after H’s death: W remains a widow after H’s death until
her later death.

o

Year of death of surviving spouse: W dies in 2026.

o

Basic Exclusion Amount (basic exclusion amount) at H’s death: $5.45 million
(i.e., the basic exclusion amount in 2016)

o

Estimated basic exclusion amount at W’s death: The basic exclusion amount is
estimated to be $6.94 million in 2026.

o

Adjusted Basis of assets at H’s death: At the time of H’s death, his assets’
adjusted bases were equal to their fair market value (i.e., full step-up in basis).
W’s assets’ adjusted bases are 80% of their fair market values. 11

o

Cost of Living Adjustment (“COLA”) factor: The COLA factor is 2.45%.

o

Rates of return:
*

principal growth rate of return is 5%;

*

ordinary income rate of return is 1.5%; and

*

qualified dividend rate of return is 1.5%.

o

Turnover Rate: The portfolio turns over at a rate of 20% annually.12

o

Income tax rates: The following flat income tax rates13 apply to the following
individuals:

11

In the analyses for all of the fact patterns, the income tax basis was 80% of the fair market value of the assets at the time of
the first spouse’s death (i.e., H’s death). In community property states, the income tax basis may be equal to the fair market
value at that time for many, if not most of the assets. In running the numbers, there was no appreciable difference in the results
if the tax basis of assets in the surviving spouse’s estate was stepped up at the time of the first spouse’s (i.e., H’s) death.
12

In the fact patterns, the assumed turnover rate was 20%. In “real life”, this would not necessarily be the case, because quite
often the turnover is based on investment decisions, personal desires, and sometimes on income tax timing issues. It is clear
that the turnover rate had some influence on the results. The most dramatic effect occurs when comparing the income tax
detriment of using a non-marital trust versus not using such a trust. A higher turnover rate translated to less detriment, and a
low turnover the rate resulted in greater detriment. The reason that a low turnover yielded a greater detriment was because of
the assumption that the assets in the non-marital trust would be sold immediately upon death; therefore, there would have been
a larger disparity between the non-marital trust’s fair value and the tax basis.
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o

●

*

Federal capital gains and qualified dividend tax rates for the surviving
spouse and any trust is 23.8%;

*

Federal ordinary income tax rate for the spouse is 35%;

*

Federal ordinary income tax rate for the trust is 39%;

*

Federal capital gains and qualified dividend tax rates for descendants is
15%;

*

Federal ordinary income tax rate for descendants is 31%;

*

State income tax rates (if any) for spouse and trust is 6%; and

*

State income tax rate (if any) for descendants is 5%.

Estate and gift tax laws:
*

The federal estate and gift tax regime that exists in 2016 will be the
same through 2026.

*

If a particular plan has a state estate tax, the exemption will be deemed
to be $1 million and there is a state QTIP deduction that is permissible.14

*

Generally, the taxpayer does not live in Connecticut – the only state
that still has a gift tax.15

Factors that change:
o

Size of clients’ estate: Each of H and W has one half of the assets, which are only
marketable securities held in their individual name. There are no retirement
account assets (e.g., IRAs) or life insurance. For example the $5 million client, H
would have $2.5 million and W would have $2.5 million.

o

Annual consumption after H’s death: After H’s death, the surviving spouse will
have a certain level of consumption, based on the net worth of the client.
Consumption will increase by a COLA factor each year:

13

The analysis did not consider the impact of the alternative minimum tax. The computations would have become too
cumbersome to factor the alternate minimum tax into the situation. The alternative minimum tax is a factor, and it may make
some difference, however, when trying to determine a rate for the alternate minimum tax it was very difficult to come to a
consensus on such a rate. On balance, using a flat federal rate was a good middle ground for the analysis.
14

In the different scenarios, where there is an assumed state estate tax, it is assumed that the state estate tax exemption would
be $1 million, which is akin to the New York, Maryland and District of Columbia. Also assumed is that the tax rates were equal
to the state estate tax credit, and that the state allows a QTIP marital deduction. Not all states are alike; accordingly, the
practitioner would have to determine the applicable state law impact. Hawaii is the only state that has its own portability
provision.
15

See Conn. Gen. Stat. § 12-640. While not really relevant to this outline, it is interesting to note that for a
donor during a calendar year commencing on or after January 1, 2016, the aggregate amount of Connecticut gift tax for all
calendar years commencing on or after January 1, 2016, may not exceed $20 million dollars. Conn. Gen. Stat. § 12-642(c).
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*

For the Small Estate - $150,000;

*

For the Medium Estate - $200,000;

*

For the Large Estate - $400,000; and

*

For Jumbo Estate - $1,000,000.

o

Assumption – Sale of Assets at Surviving Spouse’s death.
At the time of the death of the second spouse, there will be assets that will have
had a step-up in basis and others that do not. The best way to compare assets with
differing income tax basis is to sell the assets and convert them all to cash. This
may not happen in real life; however, to get the best “apples-to-apples”
comparison, this assumption is made.16

2.

The Small Estate

For the Small Estate, two different scenarios are considered: (1) one with no state estate tax; and
(2) the other with a state estate tax.
a)

No State Estate Tax

In the “no state estate tax” scenario, two types of estate plans are compared: (1) the
traditional plan; and (2) the portability plan. The traditional plan is a plan where the nonmarital trust is funded, to the extent possible, with the assets of the first spouse to die (the
“deceased spouse,” H, in our case). In this case, there will be a DSUE amount transferred
to the surviving spouse (W, in our case). Illustration #1 illustrates this plan.

16

The “sale after the surviving spouse’s death” assumption causes the immediate recognition of gain. There is an array of
assumptions that could have been used: On other side of the spectrum, the built in gains tax could be ignored. This would be
unrealistic, since the portability plans being used are designed to overcome this income tax result by comparison. A middle
ground approach that could have been used was some type of a discount on the capital gain, so that it would take into
consideration the effect as if the property was sold over time. The problem with this approach is that one must guess at a
discount rate, and choosing one rate (e.g., a 35% discount) over another rate was simply arbitrary. Thus, the assumption was
made that the assets would be sold immediately upon the survivor’s death and all assets were converted to cash.
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In the portability type plan, all of H’s assets are transferred to a QTIP trust and the personal
representative will elect QTIP treatment (and also make the reverse QTIP election).
Illustration #4 is a pictorial view of this plan.
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b)

State Estate Tax Scenario

In the state estate tax scenario, three types of estate plans are compared: (1) traditional plan
- where all assets are funded into the non-marital trust and state death taxes are paid
(Illustration #1 above); (2) hybrid portability plan - where a non-marital trust is only funded
with an amount equal to the state death tax exemption (which is assumed to be $1 million)
and the balance is funded into a QTIP trust (Illustration #5 immediately below); and (3)
full QTIP portability plan – where all assets are funded into a QTIP trust and there is no
use of the state estate tax exclusion (Illustration #4 above).

c)

Comparison of Scenarios
(1)

No State Estate Tax

This analysis compares traditional and portability plans in a state where there is
no state estate tax.
(a)

Traditional Plan

Upon H’s death, the non-marital trust is funded with H’s assets (i.e.,
$2.5 million), and the unused exclusion amount (i.e., the DSUE
amount) of $2.95 million (i.e., $5.45 million basic exclusion amount $2.5 million funded in the non-marital trust) is transferred to W.
(b)

Portability Plan

Upon H’s death, his assets are transferred to a QTIP trust, and the
DSUE amount is transferred to W.
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(c)

Results

The results show the amounts that H and W’s beneficiaries will receive
after W’s death:

Year
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

Traditional Plan
Assets Passing
to Beneficiaries
$5,146,400
5,299,701
5,459,932
5,627,181
5,801,587
5,983,328
6,172,631
6,369,750
6,574,978
6,788,638

Portability Plan
Assets Passing to
Beneficiaries
$5,170,200
5,343,674
5,521,187
5,703,420
5,890,991
6,084,474
6,284,409
6,491,312
6,705,684
6,928,021

Difference
$(23,800)
(43,973)
(61,254)
(76,237)
(89,403)
(101,144)
(111,777)
(121,560)
(130,705)
(139,382)

The portability plan yields a better result by comparison to the traditional
plan. In reviewing the results, if W dies in 2016, the beneficiaries would
receive approximately $5.17 million under the portability plan, where
they would receive approximately $5.146 million under the traditional
plan. If W dies in 2025 the beneficiaries would receive $6.928 million
under the portability plan, which is approximately $140,000 more than
they would have received under the traditional plan. The difference is
basically the detriment of the capital gains tax that would have been
assessed if the assets were all sold on the surviving spouse’s date of
death.
If the principal rate of return is increased from 5% to 10%, the benefit of
the portability plan increases, as illustrated below:
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This chart demonstrates that increased rates of return yield better results
for both plans. It also demonstrates that the portability plan is much
better with increased rates of return. By example, in 2025, by doubling
the return (from 5% to 10%), the net cash positive differential is almost
260% better (i.e., the benefit moved from approximately
$140,000 to $370,000). Thus, there is a multiplier effect when the rate of
return increases.
If the principal rate of return is decreased to 2% the benefit decreases as
illustrated below:

When the rate of return decreases, so does the net benefit. This is the
anticipated result. When the rate of return is zero, there is no difference
in result. This is true because there is no basis differential from the fair
market value. Accordingly, the take away is that positive rates of return
increase the benefit under the portability plan at a higher pace by
comparison to the traditional plan.
(2)

State Estate Tax

The next example demonstrates the impact of state estate taxes. Recall that there
will be three different plans: (1) the traditional (fully funded non-marital trust)
plan (Illustration #1); (2) the hybrid portability plan (fund the non-marital trust
with the state estate tax exemption) (Illustration #4); and (2) full portability plan
(fully funded QTIP trust) (Illustration #5). Recall that the state estate tax exclusion
is $1 million and the state allows for a state QTIP deduction.
(a)

Traditional Plan

By fully funding the non-marital trust, a state estate tax of $138,800 is
triggered; accordingly, the non-marital trust is funded in the amount of
$2,361,200. The DSUE amount passing to the surviving spouse is
$3,088,800 ($5.45 million less $2,361,200 used to fund the non-marital
trust).
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(b)

Hybrid Portability Plan

The non-marital trust is funded with $1 million (i.e., the assumed
maximum state estate tax exemption amount), and a QTIP trust is funded
with the balance of $1.5 million. The DSUE amount transferred to the
surviving spouse is $4.45 million ($5.45 million less $1 million used to
fund the by-pass trust).
(c)

Full Portability Plan

The QTIP trust is funded with the decedent’s $2.5 million, and the
$5.45 million DSUE amount is transferred to W.
(d)

Results

The comparative results of the three plans are as follows:

Full By-Pass
Trust Plan
$ 4,834,681
4,951,411
5,072,450
5,197,461
5,326,617
5,459,919
5,597,375
5,739,016
5,884,893
6,035,071

Year
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

Hybrid
Portability Plan
$4,848,900
4,979,622
5,112,929
5,249,138
5,388,534
5,531,377
5,677,907
5,828,347
5,982,912
6,141,648

Full QTIP
Portability
Plan
$ 4,743,136
4,877,487
5,012,930
5,150,038
5,289,305
5,431,155
5,575,962
5,722,718
5,873,017
6,027,141

The full QTIP portability plan yields the worse net result, because it fails
to take advantage of the state estate tax exemption. The other plans (i.e.,
the traditional and hybrid portability plans) take advantage of the state
estate tax exemption, thus, yielding better results. The hybrid portability
plan yields the best results, for two reasons. First, in the hybrid plan,
there was no payment of state estate taxes in the first spouse’s estate.
Second, there is an income tax benefit of having left some of the assets
in the QTIP trust that will get a step up in basis upon the death of the
surviving spouse.
As in the scenario where there were no state death taxes, if the rate of
return increases, the benefits of the portability plans increase more than
a non-portability type of plan.
3.

The Medium Estate (Non-Taxable)

From this point forward, portability planning’s impact on a bit larger estate is analyzed. In this fact
pattern, the couple has a total net worth of $10 million (i.e., more than one BEA but less than two
BEAs), and consumption has increased to $200,000 annually (from $150,000).
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Two different scenarios are contemplated: One with no state estate tax and the other with a state
estate tax.
a)
No State Estate Tax
In the no state estate tax scenario, two types of estate plans are compared: (1) the traditional
plan; and (2) the portability plan. Recall that the traditional plan is a plan where the bypass trust is funded to the extent possible with the assets of the deceased spouse (H, in our
case). In this case, there will be a DSUE amount that is transferred to the surviving spouse
(W, in our case). In the portability plan, all of H’s assets are transferred to a QTIP trust and
the personal representative will elect QTIP treatment and make the reverse QTIP election.
b)

State Estate Tax

In the state estate tax scenario, three types of estate plans are compared: (1) traditional plan;
(2) hybrid portability plan; and (3) full QTIP portability plan.
c)

Comparison of Scenarios
(1)

No State Estate Tax

This scenario contemplates that there will be no state estate tax and the
traditional plan is compared to the hybrid and full portability plans.
(a)

Traditional Plan

Upon H’s death, the non-marital trust is funded with $5 million, and the
DSUE amount of $0.45 million ($5.45 million basic exclusion amount $5 million funded in the non-marital trust) is transferred to W.
(b)

Portability Plan

Upon H’s death, the QTIP trust is funded with $5 million, and the
DSUE amount of $5.45 million is ported to W.
(c)

Results

The comparative results of the plans showing assets passing to the
beneficiaries after W’s death are as follows:

Year

Traditional Plan
Assets Passing to
Beneficiaries

Portability Plan
Assets Passing to
Beneficiaries

Difference

2016

$10,392,800

$10,440,400

$(47,600)

2017

10,808,733

10,896,680

(87,947)

2018

11,248,368

11,290,526

(42,157)

2019

11,712,450

11,642,954

69,496

2020

12,201,876

12,008,409

193,467

2021

12,717,691

12,391,987

325,704

2022

13,261,075

12,790,777

470,298

2023

13,774,227

13,205,875

568,352

2024

14,306,891

13,642,395

664,496

2025

14,863,039

14,097,479

765,560
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What is interesting in this $10 million fact pattern is that there is a crossover point, where one plan would be better than the other. 17 The crossover point happens after there is estate tax due. There is no exact dollar
point; it differs based on the circumstances. The cross-over point is that
point at which the estate tax liability is greater than the income tax
savings. In this case, the fact pattern favors the traditional plan (i.e.,
because the portability plan’s estate tax detriment becomes larger than
the income tax detriment).
(d)

Impact of Rates of Return

For this Medium Estate, when the principal rate of return increases from
5% to 10%, the by-pass trust plan outperforms the portability plan. The
reason for this is that the portability plan subjects more assets to estate
tax, and the estate tax detriment is larger than the income tax detriment.
(2)

State Estate Tax

The next examples demonstrate the impact of state estate taxes on the large
(initially) nontaxable estate. Recall that there will be three different plans: (1) the
traditional; (2) the hybrid portability plan; and (3) the full portability plan. Recall
that the state estate tax exclusion is $1 million and the state allows a state only
QTIP deduction.
(a)

Traditional Plan

By fully funding the non-marital trust, a state estate tax of approximately
$391,600 is triggered; according, the by-pass trust is funded in the
amount of $4,608,400. The DSUE amount passing to the surviving
spouse is $841,600 ($5.45 million less $4,608,400).
(b)

Hybrid Portability Plan

The non-marital trust is funded with $1 million, and a QTIP trust is
funded with the balance of $4 million. The DSUE amount transferred to
the surviving spouse is $4.45 million (5.45 million less $1 million used
to fund the by-pass trust).
(c)

Full Portability

The QTIP trust is funded with the H’s $5 million, and the $5.45 million
DSUE amount is transferred to W.

17

In the Small Estate, the cross-over point occurs later in time, and that later point in time is when the Small Estate has grown
to become an estate tax taxable estate. In the Small Estate, with a 5% rate of return, it would have taken many, many more
years than 9 years to trigger a taxable estate. What we noted was when the Small Estate had grown to cause a taxable estate;
we found that there was a cross over point, as there was with this Medium Estate.
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(d)
Results
The comparative results of the three cases are as follows:
Year
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

Traditional Plan
$9,521,660
9,842,158
10,179,195
10,533,008
10,903,956
11,292,306
11,697,211
12,120,833
12,563,894
13,027,171

Hybrid
Portability Plan
$9,422,558
9,771,019
10,131,111
10,501,025
10,884,948
11,284,027
11,699,378
12,132,113
12,524,470
12,891,211

Full Portability
Plan
$9,272,896
9,621,018
9,979,220
10,349,000
10,731,744
11,128,757
11,541,283
11,942,321
12,274,621
12,618,385

In this Medium Estate (i.e., $10 million combined net worth) fact
patterns, the traditional plan yields the better results in the first few years
(i.e., from 2016 to 2021), then for two years the Hybrid plan is better,
then in the last two years the traditional plan is better again.
It may seem odd, but it simply the math.
In the first seven years, there is no Federal estate tax. Thus, in those seven
years, one is comparing the benefit of the state death tax savings over the
income tax detriment. In the first five of those seven years, the state death
tax savings (by partially funding a non-marital trust to the extent of the
state death taxes) outpaces the income tax detriment. However in the next
two years, the state death tax savings does not exceed the income tax
detriment.
In the last two years (i.e., if the surviving spouse dies in 2014 or 2025),
because of the assumptions that the investments are growing at a faster
pace than the growth of the BEA, there will be a Federal estate tax.
Accordingly, in those years, the benefit of the non-marital trust exceeds
that of the hybrid plan (i.e., because the Federal estate tax detriment).
(3)

Adding a New Concept
(a)

Surviving Spouse Gift Plan

For the most part, for the Medium Estate client who used the traditional
plan had better results by comparison to the hybrid and full portability
plans. As indicated above, the main reason for this is the ported DSUE
amounts failed to shelter the growth in the hybrid and full portability
plans, causing more estate tax than income tax savings.
There are advantages to using portability to transfer the DSUE amount
to the surviving spouse, who would then use the DSUE amount to
immediately make gifts to an irrevocable grantor dynasty trust (IGDT)
for the descendants; thus, garnering the benefits of grantor trust status (as
well as other benefits) that a traditional by-pass trust does not provide.
This is referred to as the “Surviving Spouse Gift Plan.”
In the “revised” hybrid and full portability plans, the surviving spouse
will use a portion of the ported DSUE amount soon after the deceased
spouse’s death to make a gift to an IGDT. The amount of the gift funding
the irrevocable grantor trust for descendants is $2 million. Illustration #6
illustrates the Hybrid Surviving Spouse Gift Plan.
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Illustration #7 illustrates the Full QTIP Surviving Spouse Gift Plan.
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By implementing this Surviving Spouse Gift Plan, the growth of the
gifted assets in the irrevocable trust would grow outside of the survivor’s
estate (similarly to the by-pass trust), and thus the beneficiaries will not
be disadvantaged by the growth outpacing the ported DSUE amount.
(b)

The “Revised” Results
(i)

In General

The hybrid portability plan combined with the $2 million
Surviving Spouse Gift Plan yields the best result by far, yielding
a bit less than $600,000 benefit over the traditional plan in 2025
(i.e., $13,607,855 - $13,027,171). The results are as follows:

Year
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

Traditional
Plan
$9,521,660
9,842,158
10,179,195
10,533,008
10,903,956
11,292,306
11,697,211
12,120,833
12,563,894
13,027,171

Hybrid
Portability Plan
$9,422,558
9,771,019
10,131,111
10,501,025
10,884,948
11,284,027
11,699,378
12,132,113
12,524,470
12,891,211

Full
Portability
Plan
$9,272,896
9,621,018
9,979,220
10,349,000
10,731,744
11,128,757
11,541,283
11,942,321
12,274,621
12,618,385

Hybrid
Portability
Plan with $2
million
Surviving
Spouse Gift
Plan
$ 9,648,436
10,025,000
10,414,172
10,817,504
11,236,461
11,672,023
12,124,931
12,597,626
13,091,471
13,607,855

Full
Portability
Plan with $2
million
Surviving
Spouse Gift
Plan
$ 9,516,806
9,895,163
10,284,655
10,687,084
11,103,298
11,534,606
11,983,599
12,451,742
12,940,087
13,449,010

The first three columns of results are merely the results in the
earlier analysis (i.e., comparing original three plans), the fourth
and fifth columns, demonstrate the power of making a lifetime
gift soon after the deceased spouse’s death (i.e., the Surviving
Spouse Gift Plan). The best result takes full advantage of the
state estate tax exemption,18 and also used part of the DSUE
amount soon after the death of the deceased spouse.
When increasing the gift to the Surviving Spouse Gift Plan, the
benefits were even greater. The purpose for only using $2
million is because the surviving spouse, W, would have to use
her own funds to make a gift, accordingly, there may be some

18

Alternative planning may be warranted for Connecticut residents, because that state imposes a state gift tax. Paying the gift
tax to take advantage of the inter vivos giving may still be more beneficial than the traditional plan. Fully funding a by- pass
trust also requires the payment of state estate taxes.
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reticence to making too large of a gift to the irrevocable grantor
trust.19
(ii)

Impact of Rates of Return

When the principal rate of return increased from 5% to 10%,
the benefit of the hybrid portability plan with the Surviving
Spouse Gift Plan increased the benefit even more.
(iii)
Impact of Grantor Trust Treatment for
the Inter Vivos Gifting Trust
In these scenarios, because the Surviving Spouse Gift Plan is a
grantor trust,20 the surviving spouse could swap assets with a
lower tax basis for assets with a higher basis to accomplish a
“virtual step-up.”21 As illustrated below, by the year 2025, the
additional potential net-after-tax benefit of the virtual step-up
could be roughly $126,000. The results for each year are
illustrated as follows:

Year
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
4.

Potential Additional Tax
Benefit
$80,000
$81,280
$83,686
$87,104
$91,451
$96,670
$102,726
$109,602
$117,297
$125,821

The Large Estate

In this fact pattern, the clients’ net worth is increased from under two basic exclusion amounts, to
$20 million and annual consumption (not including income taxes) is increased further to $400,000.
The other assumptions and plans and variations are the same as set forth in the large nontaxable
estate fact pattern, except that the gifts by the surviving spouse in the Surviving Spouse Gift Plan is
increased to $3 million.

19

If the surviving spouse wished to have some possible retention of the gifted funds, perhaps, a gift should be made to a selfsettled trust where she could be a potential beneficiary in a state that allows this, such as Delaware.
20

The Surviving Spouse Gift Plan provides that the grantor retains the ability to swap assets under Code § 675(4), thereby
creating grantor trust status.
21

As used herein, the term “virtual step-up in basis” means that the grantor could swap cash or higher basis assets for lower
basis assets inside the irrevocable grantor trust. If the grantor and trustee regularly swap assets, upon W’s death the assets in
the irrevocable trust should have little built-in capital gains.
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a)

No State Estate Tax
(1)

Comparing the Traditional and Portability Plans

The comparative results of the traditional and portability plans in a state with no
state estate tax are as follows:

Year
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

Traditional Plan
$16,915,272
17,570,324
18,257,412
18,966,576
19,722,229
20,516,264
21,346,552
22,215,072
23,127,915
24,083,295

Portability
Plan
$16,888,480
17,488,016
18,113,053
18,761,908
19,436,819
20,143,975
20,881,556
21,651,751
22,460,789
23,306,955

Difference
$26,792
82,308
144,359
204,668
285,411
372,289
464,997
563,321
667,126
776,340

The traditional plan yields a better result than the full portability plan, for the
same reasons that it did in the Small and Medium estate clients.
(2)
Comparing the Hybrid and Full Portability Plan with the
IGIVE Trust
The results of the five cases where there is no state estate tax are as follows:

Year
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

Traditional Plan
$16,915,272
17,570,324
18,257,412
18,966,576
19,722,229
20,516,264
21,346,552
22,215,072
23,127,915
24,083,295

Hybrid
Portability Plan
$16,898,008
17,508,669
18,146,255
18,808,952
19,498,898
20,222,204
20,976,994
21,765,422
22,593,689
23,460,068

Full Portability
Plan
$16,888,480
17,488,016
18,113,053
18,761,908
19,436,819
20,143,975
20,881,556
21,651,751
22,460,789
23,306,955

Hybrid
Portability
Plan with $3
Million
Surviving
Spouse Gift
Plan
$16,892,480
17,560,176
18,258,057
18,984,971
19,743,692
20,540,972
21,375,570
22,250,294
23,172,021
24,139,729

Full
Portability
Plan with $3
Million
Surviving
Spouse Gift
Plan
$16,870,880
17,514,577
18,185,907
18,883,546
19,610,075
20,372,040
21,167,971
22,000,427
22,876,018
23,793,432

The data show that the best results come from a plan that takes advantage of the
(1) portability, and (2) a partial gift of the ported DSUE amount. In this example
the gift to the Surviving Spouse Gift Plan was $3 million. When running the
numbers and increasing the gift to the maximum amount of the ported DSUE
amount, the benefit was even greater. The use of part of the DSUE amount
illustrates that the use is not an “all of nothing” proposition.
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The hybrid portability plan with the $3 million Surviving Spouse Gift Plan
initially is less than the traditional plan by about $20,000 in the first year, but by
the third year, it is slightly better, and by the survivor’s year of death (about 10
years later) it is superior by approximately $50,000. Additional benefit over time
would be applicable with the grantor trust “virtual step-up.”22 This could yield the
following amounts over the surviving spouse’s lifetime.

Year
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
b)

Potential Additional
Tax Benefit
$60,000
60,960
62,765
65,328
68,589
72,503
77,045
82,202
87,972
94,366

State Estate Tax Comparing the Five Plans
In a state where there is an estate tax, when comparing
the five different plans, we see the following results:

Hybrid
Portability Plan
with $3 Million
Surviving
Spouse Gift
Plan

Full
Portability
Plan with $3
Million
Surviving
Spouse Gift
Plan

Hybrid
Portability
Plan

Full
Portability
Plan

$15,274,957

$15,167,555

$15,466,317

$15,358,915

2016

Traditional
Plan
$15,440,810

2017

15,955,719

15,757,844

15,637,303

16,033,633

15,913,092

2018

16,492,643

16,258,378

16,123,145

16,624,327

16,489,093

2019

17,040,864

16,774,212

16,622,881

17,236,713

17,085,382

2020

17,624,500

17,306,898

17,138,175

17,873,021

17,704,297

2021

18,234,540

17,861,916

17,674,589

18,539,425

18,352,099

2022

18,868,085

18,436,697

18,229,622

19,234,085

19,027,009

2023

19,526,279

19,032,649

18,804,723

19,959,170

19,731,244

2024

20,214,322

19,655,174

19,405,325

20,720,890

20,471,041

2025

20,929,478

20,301,679

20,028,853

21,517,512

21,244,686

Year

As we can see from these examples, the hybrid plan is again superior to the traditional
play by roughly $25,000 if the survivor dies in the first year and by over roughly
$590,000 if the survivor dies 10 years later. Additionally, there is the additional grantor

22

See, Notes 19 and 20, and accompanying text.
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trust benefit that ranges from roughly $80,000 if the surviving spouse dies in the first year
to $125,000 if the surviving spouse dies 10 years later.
5.

The Jumbo Estate

In the next fact pattern, the estates’ worth is increased to $50 million and annual consumption is
increased from $400,000 to $1 million. The other assumptions and variations are identical to the
large estate client, except that the gift by the surviving spouse in the Surviving Spouse Gift Plan is
increased to the full amount of the unused DSUE amount.
a)

No State Estate Tax

The comparative results of the states with no estate tax, the results of the five cases are as
follows:

Year
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

Traditional Plan
$35,697,886
37,172,207
38,710,313
40,302,690
41,986,212
43,750,494
45,596,671
47,530,010
49,559,945
51,688,115

Full Portability Plan
$35,681,200
37,102,039
38,580,630
40,118,768
41,722,045
43,399,937
45,153,889
46,989,377
48,915,973
50,935,388

Full Portability Plan with
$5.49 Million Surviving
Spouse Gift Plan
$35,638,100
37,184,678
38,795,395
40,473,053
42,224,238
44,059,428
45,981,085
47,995,742
50,114,074
52,338,957

When viewing these plans, and comparing the results of the jumbo estate client to those of
the large estate client, the results are similar, other than the dollar amounts. Most notably,
the hybrid portability plan with a $5.49 million Surviving Spouse Gift Plan yields the best
result followed by the full portability plan with the Surviving Spouse Gift Plan. And, when
comparing the traditional plan to the hybrid portability plan coupled with the $5.49
million Surviving Spouse Gift Plan, the benefit increased to roughly
$650,000 in the year of W’s anticipated death. Additionally, the potential benefit of the
“virtual step up” in basis would range from approximately $165,000 to $255,000
depending on the year of surviving spouse’s death.23

23

It is only where there was significantly-above-normal growth and low turnover of assets that wasting the exemption derived
a better result. If the surviving spouse was planning to move from a taxable to non-taxable estate (and the move would remove
assets from being taxed in the taxable state), one could arguably waste the exemption, since it would not be needed upon the
survivors death.
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b)

State Estate Tax

The comparative results of the states with an estate tax, the results of the five cases are as
follows:

Hybrid
Portability
Plan

Full
Portability
Plan

2016

Traditional
Plan
$31,162,149

$31,006,410

$30,899,008

Hybrid
Portability
Plan with
$4.49 Million
Surviving
Spouse Gift
Plan
$31,432,186

2017

32,301,640

32,115,918

31,995,377

32,729,548

32,609,007

2018

33,480,783

33,261,215

33,125,981

34,075,449

33,940,215

2019

34,688,520

34,442,653

34,291,321

35,471,716

35,320,384

2020

35,960,593

35,664,279

35,495,554

36,923,900

36,755,175

2021

37,284,761

36,933,919

36,746,592

38,441,376

38,254,049

2022

38,660,365

38,251,248

38,044,172

40,025,435

39,818,359

2023

40,090,730

39,619,853

39,391,926

41,681,361

41,453,434

2024

41,583,201

41,047,280

40,797,429

43,418,498

43,168,647

2025

43,137,180

42,533,076

42,260,248

45,238,302

44,965,474

Year

Full
Portability
Plan with
$4.49 Million
Surviving
Spouse Gift
Plan
$31,324,784

When viewing these plans, and comparing the results of the Jumbo Estate client to those
of the large estate client, the results are similar, other than the dollar amounts. Most notably,
the hybrid portability plan with a $1 million trust to cover the state death tax credit and the
$4.49 million Surviving Spouse Gift Plan yields the best result followed by the full
portability plan with the Surviving Spouse Gift Plan.
We note the benefit comparing the traditional plan is $270,000 in the first year after H’s
death and up to $2.1 million in the anticipated year of W’s death. Additionally, the potential
benefit of the “virtual step up” in basis would range from approximately
$180,000 to $280,000 depending on the year of surviving spouse’s death.
6.

Initial Thoughts Derived From Running the Numbers

In reviewing all of these cases, there are common themes that run through these plans, and it is true
whether in a state with a state estate tax (or not).
First, the simple portability plan (i.e., a plan where there a full QTIP trust is funded) appears to be
better in cases where the family will not be subject to an estate tax.
Second, initially, the traditional plan generally has a better result by comparison to the so-called
simple portability plan if the family will suffer an estate tax. However, if the portability plan is
supplemented by making gifts soon after the death of the first spouse to die (thereby using part (or
all) of the ported DSUE amount (depending on the case)) this revised portability plan (which
incorporates the gift) is superior. Even if only a portion of the DSUE amount is consumed (e.g., in
the $20 million cases, only $3.5 million was used), the results still favored the portability plan with
the gift over the traditional plan.
Third, in states where there is a state estate tax, use of the state estate tax exemption, versus wasting
it, was almost always better. These are general rules, to better serve the client, running
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the numbers is best to see which plan could yield better potential results. To minimize the impact of
state death taxes, consider using the inter vivos QTIP trust. This is a good plan in all states, other
than Connecticut, which is the only state with a state gift tax.
The portability provision has not necessarily accomplished its original goal of trying to simplify
planning for all, but it may simplify planning for some clients, for a great number of clients (and
advisors) it has made planning more complicated.

E.

Types of Portability Plans
1.

Non-Marital Trusts?
a)

A Brief Historical Perspective

With the passage of the Revenue Act of 1948, Ch. 168, 62 Stat. 10, April 2, 1948 (the
“1948 Act”), there was an attempt to equalize income and transfer taxes for married couples
in community and non-community law jurisdictions. With that in mind, the 1948 Act
introduced for the first time the “marital deduction” which allowed a decedent to pass
approximately one-half of his or her estate to his or her surviving spouse, free of any estate
tax. For a good summary of the 1948 Act, see, Surrey, “The Revenue Act of 1948”, 61
Harv. L. Rev. 1117 (1948).
Over time there was a continued push to allow spouses to pass assets freely between
themselves, culminating in the Tax Reform Act of 1976, Pub. L. 94-455, October 4, 1976,
where Congress allowed spouses to transfer assets between themselves tax-free for modest
estates. Five years later, the Economic Recovery Tax Act of 1981, Pub. L. 97-34, August
13, 1981 (“ERTA”) introduced two significant provisions: (1) the introduction of the
unlimited marital deduction, and (2) a significant increase of the credit shelter amount from
$175,625 to $600,000 (which was phased in from 1981 to 1987). These two changes made
way for the introduction of what is sometimes referred to as a zero estate tax plan for
couples when the first spouse died. The standard “A-B” trust, credit-shelter and marital
trust, or by-pass and marital trust planning became the norm.
About fifteen years ago there was another subtle shift in estate and gift tax planning with
the passage of The Economic Growth Tax Relief Reconciliation Act of 2001 (“EGTRRA”).
EGTRRA, a temporary estate tax plan (i.e., lasting 10 years) again increased the credit
shelter amount from $675,000 in 2001 to $3.5 million in 2009, to an unlimited amount
(because there was an option for no estate tax) in 2010. Then in 2010, after much angst and
Congressional debate about the possibility of the sunset of EGTRRA, the Tax Relief,
Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (“TRA 2010”)
was passed and introduced yet another significant increase to the basic exclusion amount
(the new term) from the 2009 amount of $3.5 million to $5 million in 2011 (with a cost of
living adjustment (“COLA”)) through 2012. Additionally, portability was introduced to the
Code. However, TRA 2010 was like EGTRRA, it was to sunset in two years (i.e., at the
end of 2012). Two years later, after much Congressional debate and angst, on the eve of
December 33, 2012 (or more commonly referred to as January 2, 2013), ATRA 2012
became the law, and the increases to the basic exclusion amount and portability became
permanent. In 2017, the COLA basic exclusion amount is $5.49 million.
In addition to these two significant estate tax changes, there was also a shift in income
taxes. Over the past decade, income tax rates, specifically capital gains tax rates (including
the impact of the 3.8% surtax for investment income under Code § 1411) have slowly
increased. These three significant changes set the stage to analyze whether the use of the
non-marital trust is still a viable planning tool today.
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Putting things into perspective for married couples, before portability, properly utilizing
one’s spouse’s basic exclusion amount was a “use it or lose it” proposition. If it was not
used before a spouse’s death, it was lost. With the advent of portability, the significantly
increased basic exclusion amount, and the increase in the capital gains taxes, estate
planning is (or should be) different.
First, with portability, couples now have until the death of the second spouse to die to fully
use their combined basic exclusion amounts. Illustration #12 shows pictorially how this
works.

Second, with the significant increase in the basic exclusion amount, the focus for most
taxpayers (i.e., 99.8% according to the Joint Committee on Taxation) is not on Federal
estate taxes but on Federal income taxes (i.e., getting a basis adjustment under Code §
1014). For statistics of those subject to the Federal transfer taxes, see Joint Committee on
Taxation, “History, Present Law, and Analysis of the Federal Wealth Transfer Tax
System”, JCX-53-15, March 16, 2015 p. 1.Third, because portability type planning is not
limited to simple planning (i.e., I Love You wills), it can provide all of the sophistication
that was prevalent before portability. The only difference is that the net-after-tax results
could yield significantly better results, as demonstrated in Section VI.D, above.
With that as background, the planner has to consider whether the non-marital trust, a
creation of planners roughly 35 years ago (when the tax laws and planning environment
were significantly different), is still a viable planning tool today.
b)

The Utility of the Non-Marital Trust Today
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Based on anecdotal evidence (i.e., the authors’ reviews of many estate planning
documents), it appears that usage of the non-marital trust in traditional planning continues
to be the norm, notwithstanding the passage of portability. The typical traditional plan is
illustrated as Illustration #1:

Based on further anecdotal evidence, it seems like some of the reasons that this type of plan
in still being used, notwithstanding the advent of portability, can be summarized as follows:
• It’s the type of plan that the planner has used for the last “umpteen” years, and they
not yet have drafted new basic documents.
• It’s the type of plan with which the planner is comfortable and it is relatively easy to
explain to the client.
• There is still utility in the plan.
• It’s the type of plan that the client has had for the past “umpteen” years and they don’t
want to change it, often because of the cost of doing so.
• It is a better plan that a portability plan (whatever a portability plan looks like).
(1)

Should We Still Use Them?

The short answer is … “It depends!”
When analyzing the question from a purely tax (or mathematical) perspective,
portability-type plans (which are discussed below, and have been discussed above,
in the “running the numbers” part of this paper) are superior to the traditional plan.
It is important to re-emphasize that this is purely from a tax (or
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mathematical) perspective. And, estate planning is much more than just running
the numbers and determining the best mathematical result, rather, estate planning
looks at both tax, and non-tax aspects. If all estate planning decisions were based
purely from a tax perspective, where the client wanted the best net after-tax result,
planning would look much different than it does. It is often, as it should be, that
the tax implications take a back-seat to the non-tax issues. The non-tax issues
include some of the following:
•
•
•

asset protection,
passing the assets with certainty, and
avoiding the need to rely on post-mortem planning, keeping assets in
trust upon the first to die.

The old saying, “Don’t let the tax tail wag the dog!” is ever present in estate
planning, especially when considering portability. Thus, if there are good non- tax
reasons for using a traditional non-marital trust type of plan, then use it!
Getting back to the question, “Should we still use them?”
The following rules should apply:
•
•

They should be used if there are non-tax reasons for using them.
They should not be used if there are no non-tax reasons for using them
(i.e., if the planning is driven primarily or solely for tax savings and netafter tax results).

Situations, when (and where) they should be used, are discussed below.
(2)

If So, When?

If there are no non-tax reasons, the non-marital trust should not be used, unless
there is a tax reason to use it. And, if there are compelling non-tax reasons to use
it, and there are no other better portability-type planning alternatives, then it
should be used.
(a)

Situations When They Should Not Be used
(i)

General Rule

All things being equal, the simple rule is if the beneficiaries get
more (net after all tax implications), then use a portability type
plan over a traditional plan.
As demonstrated above in Section VI.D of this paper, in
situations where the assets appreciate over time, a portability
type plan is generally better than a traditional plan.
(ii)

State Death Tax Credit

When reviewing the “numbers” we note for those who live
and/or are subject to a state death tax, unless the surviving
spouse will definitely not be subject to such a tax (either
because the tax will be repealed, the spouse will move to a nontax jurisdiction, or the property subject to the tax will not be
taxed because it will be disposed of before death of the survivor
(e.g., real estate)), if the decedent’s estate does not

1-64

take advantage of the state death tax credit, it is wasted and
often it is hard to compensate for that wasted credit.
Accordingly, in situations where the decedent dies in a state
subject to the state death tax, and the survivor will likely be
subject to such tax, consideration should be given to funding a
non-marital trust upon the first spouse’s death to the extent of
such state death tax credit.
As discussed above, a good way to avoid the state death tax, in
all states other than Connecticut, is to use the inter vivos QTIP
trust. This eliminates the state death tax, because in all states
(other than Connecticut), there is no gift tax. See section V.B of
this outline, above.
(iii)

Trapping State Income Taxes

In situations where it is possible to keep income inside of a
discretionary non-marital trust, where the state income tax on
the income if distributed would be significantly more than if
retained, then one should examine the benefit of funding a nonmarital trust for that purpose. In general, the taxable income
would have to be significant amount for this to be an issue.
(iv)

Other Situations

In almost any other situation, it is generally better to use a
portability-type plan.
For instance, it is better to have assets in the amount of the
decedent-spouse’s unused GST exemption pour over to a
testamentary QTIP marital trust and elect both QTIP and
Reverse QTIP treatment. By so doing, decedent-spouse’s GST
exemption is not wasted. Any amounts in excess of the unused
GST exemption can be distributed outright to the survivor. With
this plan, the decedent-spouse’s unused applicable exclusion
amount is ported to the surviving spouse. Thereafter, the
surviving spouse could make a gift to an irrevocable grantor
dynastic trust (IGDT) for the benefit of the couple’s
descendants. The IGDT is a better vehicle for planning,
compared to the traditional non-marital trust, because not only
does it use the decedent-spouse’s at death (so all appreciation is
out of the survivor’s estate), but it is a grantor trust, and the
surviving spouse will be able to pay the income taxes on the
income earned. Additionally, because it is a grantor trust,
during the survivor’s lifetime, assets can we swapped to achieve
basis adjustments before death. We “ran the numbers” for this
type of plan, and showed the benefit above.
(b)

Situations When They Should Be Used

There are a number of cases where using the traditional plan would
probably be better or as good as a portability plan. One of the short
comings of the portability type plan is, in order to generate better
financial results, it typically needs some post-mortem actions by the
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surviving spouse. In certain instances the decedent-spouse may not want
to rely on the surviving spouse to accomplish that post-mortem planning.
(i)

Control, Control, Control

In cases where the decedent-spouse wants to ensure that the
estate plan goes according to his/her desires at his/her death, the
traditional plan makes sense. It sets the plan “in stone”, and the
decedent-spouse can rest assured that the plan will be as s/he so
desires.
(ii)

2nd, 3rd, 4th Marriages

Continuing in the theme of “control”, quite often, in cases of
2nd, 3rd, 4th, etc., marriages, where the decedent-spouse wants to
be sure where the assets go upon death, and not wanting to leave
it to the surviving spouse to accomplish post-mortem planning
that ‘may’ lead to better financial results, the use of a traditional
plan would probably be fine.
(iii)

Desire to Leave Assets to Non-Spouse

In situations where the decedent-spouse wishes to leave assets
to non-spouse beneficiaries upon the decedent-spouse’s death,
and where the decedent-spouse does not want to rely on the
surviving spouse to make those dispositions after the decedent’s
passing, the traditional non-marital trust is a good alternative.
(iv)

Relative Simplicity

In cases with elderly clients, where the existing plan has been
in place for relatively long time, and the likelihood of the
surviving spouse’s life expectancy is short, leaving assets in an
existing traditional plan, would likely be fine. In those cases,
explaining to an elderly surviving spouse about changing the
plan, may be difficult and confusing. Thus, sometimes it is
better to leave well enough alone … this is one of those cases.
(v)
Large State Estate Tax Exemption /
Credit
In cases where the decedent-spouse and surviving spouse will
be subject to a state death tax, and the state death tax credit is
similar in size to the Federal estate tax credit, it may not be
worth the effort to do alternative planning. For instance, in
Hawaii, where the state death tax credit is tied to the Federal
estate tax credit, the use of the traditional plan makes sense.
Additionally, in Illinois, where the state death tax credit is $4
million, it may also be fine to simply have the non-marital trust
funded with the Federal exemption of $5.49 million. Whereas,
in a state like Oregon, it may be better to do a non- marital trust
to absorb the state death tax credit (of $1 million)
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and to then use portability type planning for the balance of the
estate.
(vi)

No Sale of Assets

In cases where the family is not planning to sell the assets in the
non-marital trust (e.g., where the assets is a family business or
family heirloom), and thus the present value of the future tax
liability is relatively small, use of the non-marital trust may be
beneficial. A collateral reason is that the statute of limitations
for auditing the value of the non-marital trust is limited to the
decedent-spouse’s estate’s statute of limitations. Depending on
other factors, it may be better to use the traditional estate plan
in these circumstances.
2.

Mandatory v. Optional Traditional Plans – Flexibility, Flexibility, Flexibility

In estate planning it is critical that the plan is flexible, because the plan has to take into consideration
future events and changes (in client situations, laws, etc.). As discussed above, the answer of whether
the non-marital plan has utility, the answer is, “It depends!” That being the case, the question is
whether the plan should be a plan that forces the funding of the non-marital trust,24 or should it be
an optional plan.
The authors are of the opinion that the plan should be as flexible as possible; thus, on balance,
funding the non-marital trust should be optional. To accomplish this, there are a few different plans
that are suggested: (1) disclaimer plan; (2) partial QTIP plan; and (3) combination of the two.
a)

Disclaimer Plan
(1)

Using “I Love You” Plans
(a)

Pros and Cons
(i)

Advantages

The plan could be an “I Love You” plan, where the entire estate would pass to the surviving
spouse. The beauty of the outright marital gift is that it is easy to draft and offers the
smallest risk of drafting error. It offers the survivor with complete control of the property,
and the survivor has the ability to make gifts, loans, or disclaim the property, provided that
the survivor meets the requirements of a disclaimer under Code § 2519 (and the Treasury
Regulations thereunder).
(ii)

Disadvantages

The downside of a disclaimer is that because the survivor has complete control, the assets
could be diverted by the surviving spouse, depriving the natural objects of the decedent’s
bounty of their presumed share in the estate. Additionally, it increases the survivors probate
estate (but this can be remedied by having the survivor immediately transfer inherited
assets to a revocable trust). Further, to the extent that the assets are not transferred to trust,
they are subject to mismanagement by the survivor and the risk of the

24

A ‘forced’ funding is a traditional plan that provides upon the death of the first spouse to die, an amount equal to the
unused applicable exclusion amount is funded to the non-marital trust, and the balance to a marital trust(s).
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survivor’s incapacity. Further, assets receive outright, by comparison to having them in a
QTIP trust, could subject those assets to the survivor’s creditors (present and future).
Additionally, to qualify as a qualified disclaimer, the person disclaiming (i.e., the surviving
spouse) cannot otherwise control the disposition of the assets (after it is disclaimed). Thus,
if a QTIP trust is the “disclaimer” trust, to avoid the control issue, the surviving spouse
could not be possessed of a special power of appointment over any part of the trust, and if
the surviving spouse is named as trustee, such spouse may have to restrict his or her trustee
powers (e.g., the power to make discretionary distributions). Limiting the spouse reduces
the ultimate flexibility of the plan.
(b)

Structure

The plan could be structured to leave assets outright to the survivor, giving the survivor the
ability to disclaim to a non-marital trust. Illustration #8 is a pictorial illustration of this plan.
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(2)

Double Disclaimer Planning

An alternative to the “I Love You” plan is to build in a “double disclaimer” type of plan
that leaves assets outright to the survivor, giving the survivor the ability to disclaim to a
QTIP trust. The survivor could then make another decision to disclaim his or her interest
in the QTIP trust and have the asset pass to a non-marital trust. This “double disclaimer”
plan is illustrated in Illustration #9.

(3)

Using Single QTIP Plans

A slightly different plan is not to distribute assets to the surviving spouse, rather to have
the assets fund a single QTIP trust upon death of the first spouse. If the surviving spouse
disclaims his or her interest, it would pass to a non-marital trust. This QTIP disclaimer type
of plan is illustrated in Illustration #10.
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(4)

Which Disclaimer Plan is Better

The answer to “Which is better?” is, “It depends!” Again, depending upon the
family situation, any of the three illustrations are viable alternatives.
The “I Love You” plan allowing the survivor to disclaim to a non-marital trust
(Illustration #8) may be beneficial in cases where the surviving spouse may want
to have the flexibility to take assets and distribute them in an irrevocable grantor
dynastic trust (which as demonstrated above) is better from a tax (and
mathematical) perspective compared to a traditional non-marital trust. If the
couple lived in a state that has an estate tax, allowing the survivor to disclaim an
amount equal to the state death tax credit, would be beneficial. Recall, the
downside of disclaimer trusts is the surviving spouse cannot be given a special
power of appointment, and either should not be the trustee, or should have limited
trustee powers.
The “double disclaimer” plan (Illustration #9), may be beneficial in that it gives
the survivor a number of alternatives. It allows the survivor to have assets that he
or she can control and use for additional planning. It then allows disclaimed assets
to either be held in a QTIP trust, or disposed of to a non-marital trust. Thus, it is
a bit more flexible than the “I Love You” plan. However, it is more complicated
to administer and to draft. Additionally, since the plan relies on disclaimers, it
takes some flexibility away from the surviving spouse (i.e., not allowing a limited
power of appointment and limiting the survivor’s role as trustee).
The “Full QTIP trust” plan, where the surviving spouse could disclaim and have
assets pass to a non-marital trust (Illustration #10), may be beneficial in cases

1-70

where the surviving spouse has his or her own assets to do alternative planning,
while allowing the spouse to disclaim assets to a non-marital trust to perhaps take
advantage of a state death tax credit. As with any disclaimer plan, there are
limitations (e.g., not allowing a limited power of appointment and limiting the
survivor’s role as trustee).
Regardless of the plan, it adds flexibility and allows the survivor to take
advantage of the benefits of portability.
b)

Partial QTIP Elections
(1)

In General

Making a partial QTIP election allows the executor to determine how much of the
decedent’s available applicable exclusion amount he or she wishes to consume. Stated
otherwise, it allows the executor to determine how much DSUE amount he or she wishes
to pass to the surviving spouse. Partial disclaimers can be used as an alternative to
disclaimer planning, or it can be used in conjunction to disclaimer planning. For instance
in the double disclaimer plan (depicted in Illustration #9) or in the Full QTIP plan (depicted
in Illustration #10), the surviving spouse could disclaim and the executor can make a partial
QTIP election to the extent of property in the QTIP trust.
(2)

Full QTIP – No Disclaimer

An alternative to the Full QTIP with disclaimer planning (i.e., Illustration #10), is to simply
leave all to a single QTIP trust not have disclaimer planning, thus, the executor decides on
a partial QTIP election (or not). This is illustrated in Illustration #11.
c)

Disclaimer v. QTIP Election – Which is Better
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There is no clear answer to whether it is better to disclaim or to make a partial QTIP
election;
thus,
the
answer,
again,
is,
“It depends!” It could be either or both …
In the case of disclaimers, because only the surviving spouse can make the disclaimer, he
or she is in control. By comparison, in the case of making a partial QTIP election, the
control is in the hands of the executor (who may, or may not, be the surviving spouse).
Disclaimers (at least qualified disclaimers under Code § 2518) have to be made within 9
months of the first spouse’s death, where as a partial QTIP election could be made as late
as 15 months (i.e., on an extended estate tax return).
If the spouse inadvertently receives a benefit from assets, those assets generally cannot be
disclaimed, whereas, if a benefit is received from assets funding a QTIP trust, there are no
issues.
With disclaimers, assets pass according to the pre-established plan, and the surviving
spouse generally has no discretion to make adjustments to that pre-established plan. When
assets are funded into a QTIP trust, for which a partial QTIP election is made, that trust
could still provide the surviving spouse with a limited power of appointment (thereby
giving such survivor the ability to change the dispositive terms at the time of the survivor’s
death).
Suffice it to say, depending on the situation, the better plan is to see which makes sense in
the planning phase, and implement a plan that is most flexible given the client’s particular
circumstances.
3.

Marital Trusts
a)

QTIPs

QTIP trusts are ubiquitous in estate planning today. The primary reason for this is that it is
the only trust that allows the decedent spouse’s unused applicable exclusion amount to be
ported to the surviving spouse, while preserving the use of such decedent’s GST exemption
(through the use of the Reverse QTIP election). An argument could be made that the use
of lifetime or inter vivos QTIP should be as prolific, because they too offer unique planning
(tax and non-tax) opportunities. See, Franklin, “Lifetime QTIPs – Why They Should be
Ubiquitous in Estate Planning”, 50th U. Miami Philip E. Heckerling Inst. on Est. Plan, (Jan.
14, 2016) (hereinafter Franklin, “Ubiquitous”); Franklin and Karibjanian, “An Oxymoron?
The Deathbed Lifetime QTIP for Basis Adjustment and Asset Protection”, Bloomberg
BNA Tax Mgnt, Est., Gifts and Tr. J., Nov/Dec 2016.
There are a number of benefits and burdens of using QTIP trusts.
(1)

Advantages

First, like most other marital deduction trusts, it provides a good mechanism to
obtain professional asset management of the trust assets.
Second, unlike most other marital deduction trusts, it permits the deceased spouse
to dictate precisely what will happen to the marital deduction assets upon the
surviving spouse's death. The surviving spouse can be given a limited
testamentary power of appointment, but there is no requirement that the trust do
so. This feature of the QTIP prevents the surviving spouse from diverting the
marital trust assets to a new spouse or new family, in contravention of the
deceased spouse's wishes.
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Third, as discussed above, the executor of the estate of the first spouse to die can
elect to treat the first spouse as the transferor of the QTIP assets for generationskipping transfer tax purposes. This facilitates the complete use of the first
deceased spouse's GST exemption. No other form of marital deduction gift offers
this benefit.
Fourth, in states in which there is a state estate tax with an exemption lower than
the federal applicable exclusion amount, a QTIP marital trust may sometimes be
used to reduce the federal estate tax to zero, without generating a state estate tax.
Fifth, the QTIP rules require that all income be distributed, but they do not limit
or compel the distributions of principal to the surviving spouse. The drafter has
great flexibility in distributing a great deal of principal or very little principal or
no principal to the surviving spouse during his or her lifetime.
Sixth, the QTIP trust can preserve the valuation discounts created during lifetime.
The courts have held repeatedly that the assets held by a QTIP marital trust are
valued on the surviving spouse's death independently of assets otherwise owned
by the surviving spouse. Therefore, a couple can divide the stock of a closely held
corporation equally between themselves during lifetime and leave one half of the
stock to a QTIP marital trust for the surviving spouse. The stock will be valued in
the first spouse's state with discounts for lack of control and marketability, and it
will retain these discounts when valued in the surviving spouse's gross estate, even
if the surviving spouse owns the rest of the corporation's stock.
Seventh, a QTIP election may be made for less than all of the trust fund (i.e., the
partial QTIP election). This permits the executor to determine the amount of
marital deduction desirable, notwithstanding that the formula may create a marital
share sufficient to reduce the estate tax to zero.
Eighth, the assets of the QTIP trust are includible in the surviving spouse's gross
estate under Code § 2044. The surviving spouse's applicable exclusion amount
can, therefore, be used to avoid tax on the transfer of the remainder interest to
other family members. Also, the assets in the QTIP marital trust receive an income
tax basis at the surviving spouse's death equal to their estate tax values.
(2)

Disadvantages

First, like other trusts, it is slightly more complicated to draft and to administer,
and therefore more expensive to create and administer, than an outright marital
gift.
Second, the QTIP rules require that all income be made available currently to the
surviving spouse. Unlike an estate trust (discussed below), the surviving spouse's
income rights cannot be curtailed, even upon the surviving spouse's remarriage.
Third, for disgruntled surviving spouses, a surviving spouse who receives only
the income from a QTIP marital trust, or only the income and limited principal
invasion rights, is more likely to repudiate the estate plan and claim a statutory
share of the decedent's estate in states in which such an elective share is available.
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(3)

QTIPs and Portability
(a)

Inter Vivos QTIPs

An inter vivos QTIP could be used to enable the full funding of a doneespouse’s applicable exclusion amount, if the donee-spouse is the first
spouse to die. Because the lifetime QTIP will be included in the doneespouse’s estate under Code § 2044, the donee-spouse’s applicable
exclusion can be used upon the donee spouse’s death. The inter vivos
QTIP allows the donor-spouse to control the disposition of the remainder
interest after the donee spouse’s death. Particularly in 2 nd (3rd, 4th, etc.)
marriages, the inter vivos QTIP may be more palatable than outright gifts
to the donee-spouse for this purpose.
At first blush, from a portability perspective, this may not seem
advantageous. A knee-jerk response may be, “If the donee-spouse is the
first to die, the inter vivos QTIP trust is included in such spouse’s estate
(under Code § 2044) and it consumes part or all of the donee- spouse’s
applicable exclusion amount, so how can it be used to port the decedent
spouse’s unused exclusion?” The initial reaction is correct, yes, the inter
vivos QTIP trust is included in the donee-spouse’s estate, thereby
consuming the donee-spouse’s available applicable exclusion amount.
However, and this is a big “however”, the trust could be drafted so that
it could be held in a continuing QTIP trust for the donor- spouse, and
would qualify for the marital deduction. Thus, the donee- spouse’s
otherwise unused basic exclusion amount could be ported to the donor
spouse.
The next set of question are, “Why would anyone do that? Why not just
let the donee-spouse die and leave the unused basic exclusion to the
donor-spouse? Isn’t that easier?”
In response there to, there are good tax and non-tax reasons for creating
the trust in this manner. First, from an asset protection perspective,
depending upon the state in which the inter vivos QTIP trust is created
and administered, it may serve as an asset protection vehicle for the
couple. See, Franklin, “Ubiquitous”, 50th U. Miami Philip E. Heckerling
Inst. on Est. Plan, (Jan. 14, 2016).
Second, again, depending upon the state in which this trust is
administered, this plan sets the stage for the QTIP trust to be treated as a
grantor trust as to the donor-spouse during such spouse’s lifetime. This
is because the donor-spouse is treated as the grantor during the grantor’s
lifetime. Code § 677; Reg. § 1.677(a)(-1(c), Ex. 1. Danforth and Zaritsky,
819 T.M., “Grantor Trusts; Income Taxation Under Subpart E, ¶ XII.
See, Franklin, “Ubiquitous”, 50th U. Miami, Philip
E. Heckerling Inst. On Est. Plan (Jan 14, 2016).
Third, it can be used as a strategy to use the donee-spouse’s otherwise
unused GST exemption, that may be wasted, should the donee-spouse
predecease the donor-spouse. And, to do so, it can only be accomplished
through the use of the inter vivos QTIP trust made in favor of the doneespouse. Note, the donee-spouse does not have to be a poorer person, the
donee-spouse need only have a plan that may otherwise waste his or her
GST exemption. See, Franklin,
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“Ubiquitous”, 50th U. Miami, Philip E. Heckerling Inst. On Est. Plan
(Jan 14, 2016).
Posit the following example:
Example 7. H has a net worth of $20 million. W has a net worth of
$25 million. H has children from a prior marriage and would like to leave
all of his assets in a dynastic trust for their benefit. W has children from
a prior marriage and would like to leave all of her assets outright to her
children. H and W have never made taxable gifts or used any of their
GST exemptions. In 2017, H creates an inter vivos QTIP trust and
transfers $5.49 million into the trust for W’s benefit. H makes the QTIP
election, but does not make the Reverse QTIP election. Thus, when W
dies, the assets will be included in W’s estate and W would be deemed
to be the transferor for GST purposes. So, when W dies, assuming she
predeceases H, the QTIP trust is included in her gross estate. The trust
could provide that in the event of W’s death, there will be a continuing
trust for H, thus qualifying for the QTIP marital deduction under Code §
2056(b)(7). Thus, upon W’s demise, should she predecease H, her
executor would make the QTIP election (thereby not using any of W’s
applicable exclusion amount and preserving it for W’s children) and the
reverse QTIP election (thereby allocating her GST exemption that would
have otherwise been wasted, because she left her money to her children
(i.e., non-skip persons) outright and free of trust).
The foregoing example demonstrated how to only take advantage of the
donee-spouse’s GST exemption. The following example demonstrates
how the inter vivos QTIP trust could take advantage of both the doneespouse’s unused basic exclusion amount and his or her unused GST
exemption amount.
Example 8. Assume the same facts in Example 7, however, W opts to
leave all of her assets to charity upon her death. In this case, should W
predecease H, H has a couple of options. H could simply disclaim his
interest in the trust and have it pass to or for the benefit of his
descendants, and take advantage of W’s unused applicable exclusion
amount and her GST exemption. Alternatively, H could make the QTIP
election and the Reverse QTIP election, and thus port W’s DSUE
amount, and treat W as the transferor for GST purposes (thereby using
W’s GST exemption). Or, H could do a combination of the foregoing.
The inter vivos QTIP trust could be used in many innovative ways, one
of which is to use it for portability purposes, and to take advantage of
otherwise wasted GST exemption of the donee spouse.
(b)

Testamentary QTIPs

As discussed throughout this outline, testamentary QTIPs play a very
important role in portability planning, not just because of the typical
advantages associated with QTIP trusts (outlined above in section
VI.E.3.a)(3)(a)), but also because such trusts give the couple the ability
to effectively “port” a spouse’s unused GST exemption which may
otherwise go unused.
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(4)

Clayton QTIPs

The regulations authorize the creation of a QTIP trust whose terms only apply to
the extent that the decedent's executor makes the QTIP election. Any portion of
the trust for which no election is made may be held and distributed under terms
that would not qualify for the estate tax marital deduction. A marital trust created
under such a conditional QTIP election is known as a Clayton QTIP, after the
leading case sustaining the use of this technique. Clayton v. Comm’r, 976 F2d
1486 (5th Cir. 1992). See also, Est. of Rebertson v. Comm’r, 15 F2d 779 (8th Cir.
1994).
(a)

Background – It is Permissible

Under the regulations, an income interest (or life estate) that is contingent
upon the executor's QTIP election will not be precluded from
constituting QTIP property merely because it is conditioned upon the
election. Reg. 20.2056(b)(-7(d)(3)(i).
(b)

Pros and Cons

There are several reasons why the Clayton QTIP plan may be better than
a disclaimer-based marital deduction and a partial QTIP election as a
means of adjusting the size of the marital share after a decedent's death.
First, unlike a disclaimer, a Clayton QTIP does not depend on the
agreement of the surviving spouse. The executor may, and should, be
independent and able to evaluate the interests of all of the beneficiaries
in deciding the amount of non-marital share that should be created.
Second, unlike a partial QTIP election, in cases where the surviving
spouse does not need funds (which would otherwise be taxed in his / her
estate), the surviving spouse need not continue to receive the income
from the nonelected share. For flexibility, the non-marital share could
have the surviving spouse as a discretionary beneficiary.
On the other hand, a partial QTIP election can be superior to a Clayton
QTIP election. For instance, a Clayton QTIP election that shifts property
to a share in which the surviving spouse has no fixed and ascertainable
interest may result in a significant reduction in the credit for the tax on
prior transfers under Section 2013 (if available). The credit for the tax on
prior transfers can produce a very favorable tax effect if the spouses die
close together—an effect that may be lost if the Clayton QTIP election
causes the spouse to cease to benefit from the nonelected portion of the
marital share (or to be a fully discretionary beneficiary).
Furthermore, because it may be possible for the IRS to treat the surviving
spouse/executor as having made a gift if the full QTIP election is not
made, it may be inadvisable for the surviving spouse or another
beneficiary of the estate to be the executor or trustee authorized to make
the Clayton QTIP election. Therefore, it may be inadvisable to use a
Clayton QTIP where the clients insist that the surviving spouse or
another family member, who is a beneficiary of the estate, be the
fiduciary who will make the election.
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Clayton QTIPs also create conflict of interest issues. This occurs if the
surviving spouse is both fiduciary and beneficiary, or if a potential
beneficiary under the non-marital trust is the fiduciary.
(c)

Planning Suggestion
(i)

Selecting Fiduciaries

An estate plan utilizing a Clayton QTIP plan should consider
naming an executor other than or in addition to the surviving
spouse or other beneficiaries who would be affected by the
election, to make the election to deduct all or some portion of
the QTIP trust. Only such an independent executor should be
allowed to decide how much of the QTIP marital trust should
be deducted.
Also, it is useful if all of the executors who have acted in good
faith be relieved from any liability for having made or refrained
from making the Clayton QTIP election because the ultimate
results of such an election may be impossible to predict with
absolute certainty.
(ii)

Structuring

An estate plan relying on a Clayton QTIP may leave the entire
estate as a single trust, allowing the executor to elect to deduct
whatever portion the executor deems best and stating that
whatever portion the executor declines to deduct will be held on
other terms set forth in the instrument.
A better (more flexible) approach, however, is to use a reduceto-zero or other desired division of the estate, and then to give
the executor the ability to elect to deduct less than the entire
marital share and provide that the non-deducted portion will be
added to the non-marital share. This approach produces a good
estate tax result even if the executor, for any reason, simply
neglects to make the Clayton election.
(iii)

Caveats

The flexibility provided by a Clayton QTIP estate plan is
coupled with a substantial power to distort or destroy the careful
plans of the testator. The executor has the ability to shift large
amounts of the estate from one beneficiary to another. Special
care must be taken in selecting the executor who will make this
election. Even then, the client should provide the executor with
written guidance, either in the governing instrument or in a
collateral writing, as to how this authority should be exercised.
In particular, the instrument should explain the factors that the
executor should consider and the relative weight to be given to
each. For example, one might suggest that the executor elect to
deduct less than all of the QTIP trust if the health and financial
condition of the surviving spouse show, to the satisfaction of
the executor, that the surviving spouse will
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have sufficient financial assets to care for himself or herself,
and that the overall tax savings caused by deducting less than
all of the QTIP trust will not be offset by the economic cost of
having to pay some estate taxes with respect to the testators
estate.
A Clayton QTIP plan could even be used as a form of nocontest clause, in that the instrument could suggest that the
executor not elect to deduct any portion of the QTIP trust if the
surviving spouse makes any unwanted claims against the estate,
or to deduct the entire QTIP trust if the beneficiaries of the nonmarital share make such claims. These suggestions will not
guarantee that the deceased spouse's desires will be achieved,
but they will help achieve them.
b)

Using Code § 2519 with QTIP Trusts

An alternative to the disclaimer and partial QTIP options, is to create a QTIP trust, fund it
and then trigger Code § 2519 to use the decedent spouse’s DSUE amount.
(1)
Digression – Understanding the Interrelationship between
Code §§ 2056(b)(7), 2523(f) 2044, 2519, 2511 and 2702.
(a)

In General

The marital deduction under Code § 2056(b)(7) (i.e., the QTIP marital
deduction rule for the first spouse to die) and Code § 2523(f) (i.e., the
QTIP marital deduction rule for inter vivos gifts) have “deeming” rules.
Of course, it would not be surprising that there may be a “deeming” rule
when the surviving spouse disposes of the property. There is a hidden
deeming rule under Code § 2044 when the surviving spouse dies, and
there is an overt “deeming” rule under Code § 2519 if the surviving
spouse gives up any part or all of her qualifying income interest during
life.
Code §§ 2056(b)(7) and 2523(f) provide that “all interests” of the
property in the trust (i.e., both the qualifying income interest (as such
term is defined in Code §§ 2056(b)(7)(B)(ii) and 2523(f)(2)(B) and (3))
and all other interests (called the “remainder” for simplicity) are “treated
as” the transferee spouse received all of such interests. The words,
“treated as”, creates a legal fiction; therefore, the authors refer to this as
a “deeming rule.” Recall that, at a minimum, the transferee spouse must
receive a qualifying income interest. There is no requirement that the
transferee spouse have any right to part of the remainder. Thus, even
though the transferee spouse only receives a qualifying income interest,
it is “deemed” as if such spouse has received everything -- the qualifying
income interest and the remainder.
There is no language in Code § 2044 that explicitly deems property to be
owned by the decedent, even if the decedent only had a qualifying
income interest. Rather, by its terms Code § 2044 simply includes
whatever is in the QTIP trust (i.e., both the qualifying income interest
and the remainder) in the transferee spouse’s estate. Thus, one could
argue that there is a “hidden” deeming rule, since it is deemed as if the
surviving spouse owned all of the QTIP property, even though he or she
only had a qualifying income interest during life.
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When the transferee spouse makes a lifetime disposition of “all” or “any
part of” the transferee spouse’s qualifying income interest, Code § 2519
treats (or deems) the transferee spouse as making a transfer of the
remainder.25 26
The deemed transfer of the remainder make sense. When the transferee
spouse received the qualifying income interest, it was “deemed” as if the
remainder was given to the transferee spouse, too (in order for the
transferor spouse to obtain the marital deduction), so when the qualifying
income interest is disposed of during the transferee spouse’s life, it is
“deemed” as if the remainder is disposed of, too. This brings some sort
of symmetry to the transaction.
Note, Code § 2519 does not capture the transfer of the qualifying income
interest. There is no need for Code § 2519 to do this, because Code §
2511 would capture the transfer of such qualifying income interest. Reg.
25.2519-1(a). Note, if only a part of the qualifying income interest is
transferred, if a member of the transferee spouse’s family is the deemed
owner of the remainder, this would trigger Code § 2702, causing the
transfer to be considered a gift of the entire interest. Reg. 25.2519-1(g)(
Ex. 3 and 4.
The examples below help to explain these concepts.
To avoid Code § 2519 transfers, a spendthrift provision could be
included in the trust instrument (i.e., so the transferee spouse could not
dispose of his or her income interest).
(b)

Examples

The following examples will help to explain the interrelationship
between Code §§ 2056(b)(7), 2523(f), 2044, 2519 and 2702.
Example 9. Assume H transfers (whether by death or during life) $1
million into a QTIP trust, providing W with the qualifying income
interest and H and W’s children with the remainder interest.
Assume at the time of the transfer, the qualifying income interest was
worth 40% or $400,000, and the remainder was worth 60% or
$600,000. The transferor spouse would receive a marital deduction for
the full amount of the transfer (i.e., $1 million), because of the ‘deeming’
language of the marital deduction (under Code §§ 2056(b)(7) or
2523(f)) treated the transfer of both the qualifying

25

Even though a transferee spouse is only giving up a portion of the qualifying income interest, the statute requires that the
entire principal is treated as being transferred. The statute could have had a proportional approach, however, it did not. See,
Stevens, Maxfield, Lind & Calfee, “Federal Estate and Gift Taxation”, (Thomson Reuters/WG&L, 9th ed. 2013, sup. through
June 2016), ¶ 10.08[1], Note 11 and accompanying text.
26

The language of Code § 2519 states that if the transferee spouse disposes of any part or all of his or her qualifying income
interest there is a deemed “transfer” of all interests, other than the qualifying income interest. It is import to note that Code §
2519 does not say that there is a gift, it simply says that there is this artificial or ‘deemed’ transfer of the remainder. To determine
if there is a gift, one would have to analyze the transfer under Code § 2511 to determine if the transferee spouse gave up
dominion and control.
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income interest and the remainder in the trust as having been made to W.
Assume that there is no spendthrift clause; thus, W is free to transfer her
qualifying income interest.
Example 10. Assume the same facts as in Example 9, and the day after
the transfer from H to the QTIP trust, W transfers of all of her qualifying
income interest to an unrelated third party giving up all dominion and
control. Assume that the value of that income interest is still $400,000.
Assume that this transfer is not part of any scheme or preconceived plan.
Under Code § 2511 the transfer of the qualifying income interest would
be a gift valued at $400,000.
Under Code § 2519 there W is deemed to have made a transfer of the
remainder valued at $600,000. If, by making the transfer, W is deemed
to have given up dominion and control (which is the case here), then
under Code § 2511 the transfer under Code § 2519 of the principal is a
completed gift of $600,000.
W would have made a taxable gift of $1,000,000.
Example 11. Assume the same facts as Example 9, except that H only
transferred ¼ of her qualifying income interest to an unrelated third party
giving up her dominion and control.
Under Code § 2511 W would have made a gift of that ¼ qualifying
income interest valued at $100,000.
Under Code § 2519, because W has made a transfer of any part or all of
her qualifying income interest, it is deemed as if W made a gift of the
remainder to the remainder beneficiaries (i.e., her children). Because W
had no other interest in the remainder interest, the gift is a completed gift
under Code § 2511.27
In this case, Code § 2702 would apply.28 The deemed transfer under
Code § 2519, provides that W made a transfer of property in a trust where
she retained the income interest (i.e., 3/4th of the qualifying income
interest) and gave the remainder to her children (who are considered
“members of her family” under Code §§ 2702(e) and 2704(c)(2)). Under
the so-called subtraction method under Code § 2702, the retained ¾
qualified income interest is valued at zero. Therefore, because the total
value of that ¾ qualified retained interest is valued at $300,000, the value
of the gift under § 2702 is $300,000.

27

Note, had W been given a testamentary limited power of appointment to distribute the assets to any one or more of her
descendants, the transfer under Code § 2519 would not have been a gift under § 2511, because under Reg. § 25.2511-2(b), the
retention of the limited power of appointment causes the transfer not to be a gift, because W would not have been deemed to
have given up dominion and control.
28

Note, Code § 2702 only applies if there has been a completed gift. Code § 2702(a)(3).
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Thus, W has made a gift of $1,000,000 (i.e., $100,000 under Code §
2511, $600,000 under Code § 2519 and 2511, and $300,000 under Code
§ 2702), even if she only gave away ¼ of her qualifying income interest.
Note, the same result would happen (i.e., a gift of $1 million) if W gave
away 1%, 10%, 99%, or even any infinitesimal part of her qualifying
income interest.
In cases where there is a transfer of part (and not all) of the qualifying
income interest, the retention of the other part would cause inclusion of
the retained qualifying income interest under Code § 2036, and not Code
§ 2044, and a corresponding adjustment will be made to the adjusted
taxable gifts. Reg. 20.2044-1(e) Ex. 5.
(2)
Using Code § 2519 as an Alternative to Disclaimers and/or
Partial QTIPs
Disclaimers and partial QTIP elections are an alternative to funding a traditional
non-marital trust plan. Yet one more alternative is to use Code § 2519 with a
portability type plan. For articles on this concept, see, A. Bramwell and V.
Kanaga, “The Section 2519 Portability Solution”, Est. Plan & Tx., June 2012, p.
14.; and R. Franklin and G. Karibjanian, “Portability and Second Marriages –
Worth a Look”, Tx. Mgt. Est. Gifts and Tr. J, Bloomberg BNA, Sept 2014.
(a)

Perceived Pros and Cons of Traditional Plans

As discussed above, the benefits of the traditional non-marital trust is
creditor protection, asset management, use of the state death tax credit /
exemption, protection against possible decreases in the basic exclusion
amount (if there is a change in law), transferring post-death appreciation
and not wasting the GST exemption of the first spouse to die. The
downside is the lack of a basis adjustment at death of the surviving
spouse, and obtaining a lesser net-after tax benefit by comparison to
some types of portability plans.
(b)

Perceived Pros and Cons of Portability Type Plans

The benefits of some of the portability type plans are the benefits of using
grantor trusts while capturing post death appreciation, receive a basis
adjustment at the deaths of both spouses, protection against declines in
value (if the value of assets decline relative to the date of death of the
first spouse to die). Some of the negatives are that in certain plans, one
may not be able to fully utilize the GST exemption of the first spouse to
die, there may be reduced asset protection, and there may be wasting of
the state death tax credit /exemption.
(c)

Best of Both Worlds – Maybe - Code § 2519

As discussed above in Example 11, where the transferee spouse is W, if
she relinquishes part of her in qualifying income interest, it causes the
triggering of a gift of the entire QTIP interest, and raises issues upon
death. Additionally, if the transferee spouse has a testamentary power of
appointment, it causes issues. And, if there is a spendthrift clause, the
transferee spouse may not be able to make a transfer. Thus,
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the QTIP trust must be created in a manner that contemplates triggering
Code § 2519.
To take advantage of Code § 2519 as an alternative strategy, the plan
should be specifically structured so that only a certain amount will be
transferred to the trust that the transferee spouse intends to transfer his
or her qualifying income interest. The spendthrift clause should be
removed, or perhaps modified to allow the surviving spouse to release
his or her interest. The transferee spouse should not be given a
testamentary (or inter vivos) power of appointment.
Although the Code § 2519 strategy overcomes most of the shortcomings of the traditional non-marital trust plan, and most of the shortcomings of some of the portability-type plans, it too has short comings
of its own. First, it requires action by the surviving spouse. In certain
cases, the transferor spouse may not want to rely on the transferor spouse
acting post-death. Thus, by comparison to the partial QTIP election,
where an unbiased person may make the election, the Code § 2519 plan,
relies on an interested person (i.e., the transferee spouse to act). Second,
to allow the transferee spouse to transfer the qualifying income interest,
the spendthrift clause has to at least be modified to allow the release the
interest (if that is possible), or to simply remove the clause. If the clause
is removed, it lessens the asset protection properties of the QTIP trust.
Third, the transferee spouse should not be given a limited power of
appointment, thus, this lessens the flexibility of the plan. Fourth, like
using any QTIP trust, versus using a surrogate, it wastes part of the
transferor spouse’s GST exemption, because income is being distributed
to a non-skip person.
Thus, this plan, like other plans have benefits and burdens. Ideally, like
all plans, the client’s needs should be evaluated to see if this type of a
plan makes sense.
c)

Power of Appointment Marital Trusts

A few words are warranted on the power of appointment (POA) marital trust. This trust,
before the enactment of the QTIP rules, was the basic form of the marital deduction trust.
It is far less ubiquitous today, however, though some estate plans do leave property to the
surviving spouse’s revocable trust, which is itself a POA marital trust. If there are no
concerns about using the GST exemption of the first spouse to die, then the POA marital
trust is a fair substitute to the QTIP trust. If there is a need to preserve the GST exemption
of the first spouse to die, however, the QTIP trust is superior. In fact, the QTIP trust is
unique among marital trusts because it is the only trust that can preserve the decedent
spouse’s GST exemption through the use of the “reverse QTIP election.
For a discussion of the use of POA trusts in planning, see H. Zaritsky, “Tax Planning for
Family Wealth Transfers During Life: Analysis With Forms”, ¶ 1.05[4] (Thomson
Reuters/Tax & Accounting, 5th ed. 2013 & Supp. 2016-3).
d)

Estate Trusts

The estate trust is a trust in which the surviving spouse is the only lifetime beneficiary, and
the assets remaining in the trust at the surviving spouse's death are paid to his or her estate
to be administered as part of that estate. The estate trust is not expressly described in the
Code, but the IRS has approved it because no interest is created in anyone other than the
surviving spouse so that it is not a nondeductible terminable interest. Regs. §

1-82

20.2056(c)-2(b)(1)(iii); Rev. Rul. 68-554, 1968-2 C.B. 412; Comm'r v. Estate of Ellis, 252
F.2d 109 (3d Cir. 1958), aff'g 26 T.C. 694 (1956)
The estate trust requires only that no distributions be possible to anyone other than the
surviving spouse during his or her lifetime, and that the funds remaining in the trust at the
surviving spouse's death be payable to the surviving spouse's estate. Rev. Rul. 68-554,
1968-2 C.B. 412. The remainder interest must be payable to the surviving spouse's estate,
rather than to the spouse's heirs or as appointed by the spouse under a general testamentary
power of appointment. Rev. Rul. 77-170, 1977-1 C.B. 290; Rev. Rul. 75128, 1975-1 C.B. 308.
(1)

Advantages

Generally, the estate trust is useful as an alternative to leaving property outright
to the surviving spouse. First, the estate trust is the only marital deduction trust in
which the surviving spouse need not receive all of the trust income currently. The
trustee may be given discretion to withhold income, or may be directed to do so
under any conditions that the deceased spouse prefers, such as remarriage or
disability. Of course, the undistributed income is ultimately disposed of as part of
the surviving spouse's estate, but this can at least prevent the surviving spouse
from having current control over the trust income.
Second, the property in an estate is included in the surviving spouse's gross estate
for federal estate tax purposes. Code § 2033. The surviving spouse's applicable
exclusion amount can, therefore, be used to avoid tax on the gift without also using
the deceased spouse's applicable exclusion amount.
Third, the surviving spouse's GST exemption can be used to shelter the property
in an estate trust from the GST tax. The inclusion of the estate trust assets in the
surviving spouse's gross estate causes the surviving spouse to become the
transferor of the trust property for GST tax purposes, so that the surviving spouse
can allocate his or her own GST exemption against any transfers at death. Code §
2652(a)(1); Regs. § 26.2652-1(a)(2). Unfortunately, there is nothing comparable
to the reverse QTIP election to preserve the first deceased spouse's ability to use
his or her GST exemption on property passing in trust for the surviving spouse.
Fourth, the deceased spouse can give the surviving spouse as much enjoyment of
the trust principal as he or she chooses, while still assigning to a trustee the
professional management of the trust funds.
Fifth, the surviving spouse may be the trustee of an estate trust, giving him or her
control over the funds' management and also reducing administration costs by
eliminating the commissions charged by many trustees. Obviously, a surviving
spouse may not be the best choice as trustee, unless he or she has the financial
knowledge to manage the trust funds and an understanding of the duties and
limitations imposed on a trustee by the laws of fiduciary relationships.
Sixth, the assets of an estate trust are payable entirely to the surviving spouse's
estate, so that the surviving spouse's executor has virtually plenary ability to
recover the estate taxes on these assets from the trust fund.
Seventh, a surviving spouse who has the broad power of disposition required by
an estate trust is less likely to forgo the benefits of the trust by claiming an
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elective share of the decedent's estate. In many states, a surviving spouse is
entitled to a statutory elective share of the estate, but to claim this share he or she
must renounce other dispositions under the estate plan. A surviving spouse may
be quite willing to renounce an interest in a QTIP in order to receive a statutory
share of the estate outright, but less willing to renounce an interest in an estate
trust.
Eighth, an estate trust need not hold income-producing assets and the surviving
spouse need not have the power to require that the trustee invest in such assets.
This may make an estate trust a particularly satisfactory form of marital trust to
hold assets that are quite unlikely to produce income during the surviving spouse's
lifetime.
(2)

Disadvantages

Bequests to an estate trust have several noteworthy planning disadvantages. First,
the receipt of the trust funds by the remainder beneficiaries will be delayed until
the surviving spouse's death. This imposes a particularly great burden if the
surviving spouse is far younger or in much better health than the deceased spouse,
because the other family members will not receive any benefits from the estate
trust until the surviving spouse's death, unless distributed by the trustee to the
surviving spouse during his or her lifetime and then given by the surviving spouse
to these other family members.
Second, the surviving spouse must have a right to divert the funds of an estate
trust away from the deceased spouse's preferred recipients by provision in the
surviving spouse's will. A surviving spouse who remarries can, therefore, leave
the trust funds to a new spouse or to children of a subsequent marriage. Even a
surviving spouse who does not remarry may choose to leave the trust funds to a
new paramour, a charity, or to any other persons who were not those whom the
deceased spouse would have preferred.
Third, an estate trust cannot be used to preserve or create valuation discounts for
partial or minority interests because the surviving spouse's gross estate includes
the value of the assets of an estate trust.
Fourth, a creditor of the surviving spouse's estate can have access to the assets of
the estate trust. This may limit the protection afforded by the spendthrift
provisions of the trust from the claims of the surviving spouse's creditors.
Fifth, transfers to an estate trust are not useful to reduce state death taxes in states
that have independent estate or inheritance taxes. The marital trust assets are
included in the surviving spouse's gross estate, for state estate tax purposes. An
estate trust cannot, therefore, be used to create a “state-only” marital trust, as can
a QTIP.
Sixth, because no election is required in order to render an estate trust deductible,
the decedent's executor does not have the option of causing the trust not to be
deductible and, instead, to be excludible from the surviving spouse's gross estate.
The executor cannot merely elect not to deduct the assets passing to an estate trust,
either in whole or in part. Assets that pass to a trust that meets the requirements
of an estate trust are deductible from the decedent's gross estate and includible in
the surviving spouse's gross estate.
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For a discussion of the use of POA trusts in planning, see H. Zaritsky, “Tax
Planning for Family Wealth Transfers During Life: Analysis With Forms”, ¶
1.05[5] (Thomson Reuters/Tax & Accounting, 5th ed. 2013 & Supp. 2016-3).
e)

QDOTs

Code § 2056(d) denies that the estate tax marital deduction for transfers to a surviving
spouse who is not a U.S. citizen, unless the property passes to a QDOT. Even outright
bequests to a surviving spouse who is not a U.S. citizen, therefore, are not deductible,
unless the spouse transfers them to a QDOT within the time allowed by the statute. The
QDOT, therefore, is the only choice, not just the default choice, for the marital share of an
otherwise-taxable estate, if the surviving spouse is not a U.S. citizen. It is not the best
choice – it is the only choice.
A QDOT is a trust that meets the following requirements:
●

The trust must be established under the laws of a U.S. state or the District of
Columbia, and the trust administration must be governed by the laws of a
particular U.S. state or the District of Columbia. Reg. § 20.2056A-2(a).

●

The trust meets the requirements for a QTIP, a power of appointment marital trust,
an estate trust, or a qualified charitable remainder trust in which the surviving
spouse is the only noncharitable beneficiary. Reg. § 20.2056A- 2(b)(1).

●

The trust instrument requires that at least one trustee be a U.S. citizen or a U.S.
corporation, except to the extent that the Treasury regulations may provide
otherwise. Code § 2056A(a)(1)(A); Reg. § 20.2056A-2(b)(1).

●

The trust instrument provides that no distribution (other than a distribution of
income) may be made unless a U.S. trustee has the right to withhold from such
distribution the tax imposed on the distribution under Code § 2056A. Code
§ 2056A(a)(1)(B).

●

The decedent's executor elects to deduct the contributions to the trust. Code
§ 2056A(a)(3).

●

The trust meets any other requirements that the Treasury prescribes by regulations
to ensure the collection of the tax imposed on the QDOT. Code
§ 2056A(a)(2).
(1)

Advantage

The QDOT has but one advantage as a form of marital disposition — it is the only
form of disposition of property to a spouse who is not a U.S. citizen that can
qualify for the estate tax marital deduction. The tax treatment of the QDOT and
the additional requirements imposed to assure collectability of these added taxes
would never voluntarily be undertaken but for this overwhelming advantage.
(2)

Disadvantages

The QDOT has several significant disadvantages, because of its additional
structural requirements, the manner in which the QDOT is taxed, and the
extensive requirements to assure collectability of the tax on QDOT principal.
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There is no other means of obtaining the estate tax marital deduction for
dispositions to a spouse who is not a U.S. citizen, however, so these disadvantages
must simply be accepted; they cannot be avoided merely by selecting another form
of marital disposition or by specialized drafting. They can also be avoided if the
spouse becomes a U.S. citizen, but this is often impractical, impossible, or simply
unacceptable to the client and the spouse
See discussion of the QDOT
requirements and planning with these trusts in H. Zaritsky, “Tax Planning for
Family Wealth Transfers During Life: Analysis With Forms”, ¶ 1.05[6] (Thomson
Reuters/Tax & Accounting, 5th ed. 2013 & Supp. 2016-3).
(3)

Portability Problems

As discussed above, the portability rules are not especially kind to property held
in a QDOT.
(a)

During Lifetime of Surviving Spouse

During the lifetime of the surviving spouse, in general, the DSUE
amount will not be available to the survivor for his or her use, until the
“date of the occurrence of the final QDOT distribution or final other
event (generally, the death of the surviving spouse or the earlier
termination of all QDOTs for that surviving spouse) on which tax under
[Code] section 2056A is imposed.” Reg. §§ 20.2010-3(c)(3); 25.25052(d)(3)(i).
(i)

When Tax is Imposed

“Tax” must be imposed under Code § 2056A, unless the
surviving spouse becomes a U.S. citizen. If the survivor was a
U.S. resident (from decedent’s date of death) and becomes a
U.S. citizen before the estate tax return is filed, then no QDOT
is necessary. Code § 2056A(d)(4). Thus, in general, if the
surviving spouse made a taxable gift, such spouse could not take
advantage of the ported DSUE amount. Reg. §§ 25.25052(d)(3)(i); and 20.2010-3(c)(3). There is an exception to this
rule if the surviving spouse makes a gift in the same year of the
survivor’s death (or other terminating event). In that situation,
the DSUE amount could be used against the taxable gift. Id.
This seems to be a common sense rule, because the DSUE
amount would be known and determinable at that time (i.e.,
during that time of year) and accordingly, its use and the
administration of its use would be fairly straight forward.
(ii)

Spouse Becomes a U.S. Citizen

The temporary regulations stated that the earliest date a
decedent’s DSUE amount may be included in determining the
applicable exclusion amount available to a non-U.S. citizen
surviving spouse or his or her estate, was the date of the event
that triggers the final estate tax liability of the decedent under
Section 2056A. See Temp. Reg. § 20.2010-3T(c)(2). The
Treasury and the IRS modified the initial rule on QDOTs so
that, if the surviving spouse becomes a U.S. citizen and the
other requirements under Code § 2056A(b)(12) and the
regulations thereunder are satisfied so that the tax imposed by
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Code § 2056A(b)(1) ceases to apply, the decedent’s DSUE
amount is no longer subject to adjustment and will become
available for transfers by the surviving spouse as of the date the
surviving spouse becomes a U.S. citizen. Reg.
§§ 20.2010-2(c)(4); 20.2010-3(c)(3); and 25.2505-2(d)(3).
Generally, the requirements under Code § 2056A(b)(12) and
the underlying regulations are that: (A) the spouse was a U.S.
resident at all times after the death of the decedent and before
the spouse becomes a U.S. citizen; (B) no tax was imposed by
Code § 2056(b)(1)(A) with respect to any distribution before
the spouse becomes a citizen; or (C) the spouse elects to treat
any distribution on which tax was imposed by Code §
2056A(b)(1)(A) as a taxable gift made by the spouse during the
year in which the spouse becomes a U.S. citizen (or in any
subsequent year), including each such distribution in the
spouse's own adjusted taxable gifts for both estate and gift tax
purposes, and the spouse elects also to treat any reduction in the
tax imposed by that subsection by reason of the unified credit
with respect to the decedent as a credit allowable to such
surviving spouse to determine the amount of the credit
allowable under Code § 2505 with respect to taxable gifts made
by the surviving spouse during the year in which the spouse
becomes a U.S. citizen or any subsequent year.
(iii)

DSUE Amount Used First

The same rules apply to non-U.S. citizen surviving spouses as
to other surviving spouses, except that the amount of the
available DSUE amount cannot be determined while the QDOT
remains extant, except as provided above.
(b)

At death of Surviving Spouse

When the surviving spouse dies, the recomputed DSUE amount then
becomes available to the survivor. Reg. § 20.2010-3(c)(3).
VII.
BASIS ADJUSTMENT MECHANISMS – FOR THOSE WHO DID NOT OR COULD NOT
USE PORTABILITY
Portability has a clear advantage over the non-marital trust with respect to basis, but with careful planning, one may
be able to narrow the gap significantly. It may be advisable when planning for couples whose combined assets are
well under two basic exclusion amounts, to use a non-marital trust that includes some means of causing part of the
non-marital trust assets to be included in the surviving spouse’s gross estate, to the extent that doing so will not
generate additional estate taxes and will give a higher income tax basis. There are several ways to accomplish this
result. None of them are perfect.
A.

An Independent Trustee and Discretionary Distributions of Appreciated Assets

The simplest way to cause additional appreciated non-marital trust assets to be included in the surviving
spouse’s gross estate is to permit an independent trustee to distribute appreciated assets outright to the
surviving spouse, at least to the extent that such a distribution would enable the surviving spouse to take full
advantage of his or her otherwise unusable applicable exclusion amount.
1.

Using an Independent Trustee
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This power to distribute principal without an ascertainable standard should only be exercisable by a
trustee who is not also a trust beneficiary. A trustee who is also a beneficiary and who distributes
appreciated assets to the surviving spouse, other than in the exercise of an ascertainable standard
relating to health, education, support or maintenance, could be deemed to have made a taxable gift
to the distributee-spouse. See Gans, Blattmachr & Heilborn, “Gifts By Fiduciaries By Tax Options
and Elections”, 18 Prob. & Prop. (Nov./Dec. 2004).
.
2.

Trustee Should Exercise Care About Spousal Diversion

The trustee should also be cautious about distributing appreciated trust assets to a surviving spouse,
who is not likely to leave these assets to the other trust beneficiaries or who may be persuaded to
leave assets elsewhere. A surviving spouse who is not also closely related and on good terms with
the other trust beneficiaries, may choose not to leave the distributed assets to them. Alternatively, a
surviving spouse who may be easily swayed may be persuaded to leave distributed assets to others
who would have otherwise received the assets had they not been distributed. A significant risk of
such an indirect diversion of trust assets from the class of trust beneficiaries should not be
overlooked in an effort to save income taxes.
3.

Trustee Must Monitor Spouse’s Health and Wealth
a)

Generally

One problem with this approach is that it requires the trustee to monitor closely the health
and financial condition of the surviving spouse. Distributing the appreciated assets quite
near the date of the surviving spouse’s death minimizes the chance that the value of the
assets will increase sufficiently to generate an estate tax liability.
b)

Harder for Many Independent Trustees

A trustee who is not also a beneficiary is unlikely to have, in the ordinary course of events,
intimate information about the spouse’s health and finances. An independent trustee should
be required to use best efforts to monitor the spouse’s health and finances, but the drafter
should relieve any trustee from liability for failing to make a timely distribution of
appreciated assets.
c)

Co-Trustees

Another way to monitor the condition of the surviving spouse is to name both a
disinterested trustee and a family trustee, and to give the latter responsibility for monitoring
the health and finances of the surviving spouse and notifying the disinterested trustee of
the time and amount for distributions of appreciated property. Of course, a surviving spouse
may be reluctant to share confidential health and financial information even with a close
family member, so that even this approach is not guaranty of the availability of timely and
adequate information.
4.

Delays

Distributing appreciated non-marital trust assets outright to the surviving spouse may also involve
delays in effecting the actual title change. Outright distributions of appreciated property may involve
the preparation and execution of documents of title or transfer, transfer taxes, and changes in
insurance policies. This technique, while easy to authorize, may therefore sometimes be difficult to
implement.
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5.

Spouse’s Probate Estate.

Assets distributed outright to the surviving spouse will also increase the surviving spouse’s probate
estate. In some states, this may significantly increase the surviving spouse’s estate administrative
expenses or the time required to administer the estate. This can problem can easily be solved by
having the surviving spouse, or the surviving spouse’s attorney-in-fact, transfer the distributed assets
to the spouse’s revocable trust, but this takes additional time and sometimes a modest amount of
legal fees.
6.

Authorized Distributions – Not Directed Distributions.

It is best that the instrument authorizes the disinterested trustee to make these distributions, rather
than directs the trustee to do so.
a)

Mandatory Formula Distributions

The amount of the distributions that should be made is based on the amount of the surviving
spouse’s applicable exclusion amount and his or her taxable estate. The surviving spouse
can alter the amount of his or her applicable exclusion amount and taxable estate by making
charitable or, if the spouse remarries, marital bequests.
b)

The Kurz Dilemma

It is arguable that the combination of the surviving spouse’s power to control the amount
of his or her taxable estate, coupled with a direction that the trustee distribute appreciated
property from the non-marital trust to take advantage of the spouse’s unused applicable
exclusion amount, could be construed as giving the surviving spouse a general power of
appointment over the entire non-marital trust. See Kurz v. Comm’r, 101 T.C. 44 (1993),
aff’d, 68 F.3d 1027 (7th Cir. 1995), discussed in greater detail below.
c)

Avoiding Kurz

This argument appears strained, but it is best avoided by simply authorizing the trustee to
make such a distribution, rather than directing the trustee to do so.
7.

Asset Protection Issues

An independent trustee’s ability to make distributions to a surviving spouse from a non-marital trust
should not impair the efficacy of the trust’s spendthrift clause, except to the extent such distributions
are actually made. Distributions that are actually made, of course, will be subject to the claims of
the surviving spouse’s creditors, unless transferred to a limited liability company or self-settled
spendthrift trust.
8.

Sample Language

The following is an example of a broad authority for an independent trustee to make such
distributions:
An Independent Trustee (defined below) may also make payments from the net income and
principal either outright to or to trusts for the benefit of my spouse, without limit, including
trusts created by other instruments, at such times and in such amounts as the Independent
Trustee deems appropriate, in such Trustee’s sole discretion. No Trustee who is not an
Independent Trustee may participate in a decision under this Paragraph.
Additional language that could be added to the trustee appointment/succession article with respect
to an existing by-pass trust:
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If at any time no person who is an Independent Trustee is serving as a Trustee of any trust
hereunder, the Trustee then serving may appoint an individual, bank or trust company to
serve as an Independent Trustee, but shall not be required to do so. If more than one
Trustee shall be serving as Trustee of a trust hereunder, all appointments shall be made by
unanimous vote. Any Independent Trustee or additional Trustee appointed by the Trustee
may be removed by the Trustee who made such appointment if such Trustee is then serving
or by such appointing Trustee's successor, if such Trustee is no longer serving as a Trustee
of such trust. For purposes of this Agreement, an “Independent Trustee” shall mean a
Trustee who is not a beneficiary of such trust or a person whose powers may be imputed
to a beneficiary, such as a related or subordinate party as defined in Code § 672(c) 29 with
respect to a beneficiary who appointed such Trustee or a Trustee who is the beneficiary of
another trust of which a beneficiary is a trustee.

B.

Discretionary Grant of General Power of Appointment.

Another good way to cause appreciated assets of the non-marital trust to be included in a surviving spouse’s
gross estate is to authorize a disinterested trustee or other nonadverse person to give the surviving spouse a
testamentary general power of appointment over all or a portion of the assets of the trust.
1.

Selective Grant for Appreciated Assets

The person granting this power of appointment could also grant it with respect only to those trust
assets that have substantially appreciated since the first deceased spouse’s death. There is no direct
authority stating that a power of appointment can be so limited, but the regulations do appear to
acknowledge that a power of appointment may be limited to specific assets within a trust. See Reg.
§ 20.2041-1(b)(3).
2.

Limiting the General Power of Appointment
a)

The Issue

Often, the spouse who creates the non-marital trust does not wish for the surviving
spouse to be able to divert the trust assets from a relatively narrow class of appointees.
b)

Limiting the Power

The surviving spouse’s ability to divert the trust assets away from the desired class of
beneficiaries can be limited by permitting the exercise of the power in favor of the surviving
spouse’s estate or its creditors only with the consent of a nonadverse party. See Code §
2041(b)(1)(C); Reg. § 20.2041-3(c)(2) (power is not a general power of appointment if it
is exercisable jointly with someone who has a substantial interest in the subject property
that would be adversely affected by the exercise of the power). The ability to condition the
exercise of a general power of appointment in favor of the spouse’s estate makes it less
likely that the surviving spouse will be able to use this power to divert trust assets away
from the other trust beneficiaries.

29

The instrument must elsewhere define “Code” to mean the Internal Revenue Code of 1986, as amended from time to time.
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c)
Use Different People to Grants the Power and to Consent to
Certain Exercise
The person whose consent is required to exercise the power not be the same disinterested
trustee who grants the power, because a power of appointment is not general if it can only
be exercised in conjunction with the “creator of the power.” The creator of such a power
of appointment should actually be the grantor of the trust, but the IRS could argue that the
disinterested trustee who grants the power of appointment to the surviving spouse is also a
creator. It is best, therefore, that the surviving spouse’s power to appoint to his or her estate
or its creditors be exercisable only with the consent of a nonadverse person other than the
person who granted the spouse the power. This nonadverse person could be selected by
the person who granted the spouse the power of appointment, however. Code §
2041(b)(1)(C)(i).
3.

Timing the Grant

The best tax results are likely to occur if the general power of appointment is granted to the surviving
spouse as close to the spouse’s death as possible, to minimize the chance that the value of the
surviving spouse’s other assets will suddenly increase, generating an estate tax liability. Again, this
requires monitoring of the surviving spouse’s health and financial condition, which may be difficult
for a disinterested trustee or other nonadverse person to do.
A possible strategy to minimize the effect of causing an estate tax liability is to sever the trust into
two portions (on a fractional basis to avoid income taxes on the severance). One trust would be
roughly equal to the amount of unused applicable exclusion amount, and the other will be the
balance of the assets. The general power of appointment can then be granted over the trust which is
close in the amount of the applicable exclusion amount, so that the likelihood of triggering the estate
tax would be very limited.
4.
Advantages of Granting a General Power Over Outright Distribution of
Assets.
Granting the surviving spouse a general power of appointment is superior to an outright distribution
of assets to the surviving spouse in at least two important respects.
a)

Easier to Document

First, granting a general power of appointment often can be accomplished with fewer
documentary requirements than an outright distribution of appreciated assets. The actual
legal title to the assets remains in the trustee, and the trustee need only execute a single
instrument granting the surviving spouse a general power of appointment over the
appreciated assets to effect the grant of the power.
b)

No Probate Estate

Second, the assets subject to the surviving spouse’s general power of appointment neither
augment the surviving spouse’s probate estate nor add to his or her management
responsibilities.
5.

Monitoring the Spouse’s Health and Wealth.

The major problem with this technique, as with the outright distribution of appreciated property to
the surviving spouse, is that the trustee or other nonadverse party must monitor the surviving
spouse’s health and finances to a sufficient degree to enable the trustee or other nonadverse party to
know when the spouse is nearing death, and what trust property should be the subject of the granted
power of appointment. This is a serious practical obstacle, because the trustee or other

1-91

nonadverse party must have access to the surviving spouse’s confidential medical and financial data,
and yet be sufficiently independent that such trustee or nonadverse party is not a beneficiary under
the non-marital trust.
As discussed above, severing the trust into a share that would likely be close to the surviving spouse
unused applicable exclusion amount, could mitigate some of the monitoring issues.
6.

Finding the Right Trustee

The difficulty of finding an appropriate disinterested trustee is one of the most serious problems
with this technique. An attorney, accountant or other estate planning professional who considers
filling this role should probably require that the surviving spouse meet with him or her at least
quarterly, to review both health and financial information and determine whether and when it is
appropriate to grant a general power of appointment. Many clients will resist any proposal that
includes such frequent meetings. The difficulty of this job also makes it appropriate to release the
trustee from liability for having failed to grant of a general power of appointment or for having
granted one in a manner that produces less than the optimal tax results.
7.

Asset Protection Issues
a)

Generally

An independent trustee’s or trust protector’s ability to grant a general power of appointment
to a surviving spouse over a non-marital trust should not impair the efficacy of the trust’s
spendthrift clause.
b)

General Power Actually Granted

If a general power of appointment is actually granted to the surviving spouse, the assets
subject to that power may be subject to the claims of the creditors of the surviving spouse’s
estate, though state laws do vary on the impact of a general power of appointment.
(1)

Common Law

At common law, a powerholder has no present equitable interest in the property
subject to a general power of appointment created by someone else, and his or her
creditors can reach the subject property only after the power has been exercised.
See, e.g., Bynum v. Campbell, 419 So. 2d 1370 (Ala. 1982); University Nat’l Bank
v. Rhoadarmer, 827 P.2d 561 (Colo. App. 1991); In re Breault’s Estate, 211
N.E.2d 424 (Ill. App. 1 Dist., 1965); Irwin Union Bank & Trust Co. v. Long, 160
Ind. App. 509, 312 N.E.2d 908 (1974); Trust Co. v. First Nat’l Bank of Colorado
Springs, Colo., 181 N.E.2d 6 (Mass. 1962).
(2)

Restatement (2d) Property

The Restatement (2d) Property recognized this rule, but noted that several states
had enacted contrary statutes, and that the appointive assets in such cases can be
subjected to payment of claims of creditors of the powerholder or to claims against
the powerholder’s estate, to the extent provided by statute. Restatement (2d)
Property § 13.2 (1986). It also stated that the appointive assets in such cases, with
respect to a testamentary general power of appointment created by someone other
than the powerholder, can be subjected to the payment of claims against the
powerholder’s estate and that the appointive assets in such cases, with respect to
a presently exercisable general power of appointment created by someone other
than the powerholder, can be subjected to the payment of the
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claims of creditors of the powerholder to whatever extent they could have been
thus subjected, under the rules relating to fraudulent conveyances, if the
appointive assets had been owned by the powerholder and transferred to the
appointee. Restatement (2d) Property §§ 13.4, 13.5 (1986). See also, e.g., Cal.
Prob. Code § 682 (if the powerholder’s property is inadequate to satisfy the claims
of his or her creditors, property subject to a general power of appointment is
subject to the creditor claims against powerholder or his or her estate, to the same
extent that it would be subject to the claims if the property were owned by the
powerholder); Iowa Code § 633A.3105 (property subject to a presently
exercisable general power of appointment is chargeable with the debts of the
powerholder’s debts and charges of powerholder’s estate as if the powerholder
was a settlor and the power of appointment was a power of revocation); Mich.
Comp. Laws § 556.123 (property subject to a general power of appointment,
exercised or unexercised, is treated as property of the powerholder for purposes
of satisfying the claims of creditors, if the powerholder’s individual assets are
insufficient to satisfy the creditor’s claim); NY EPTL §§ 10-7.2, 10-7.4 (property
subject to general power of appointment that is or has become presently
exercisable is subject to the payment of the claims of creditors of powerholder or
his or her estate).
(3)
Restatement (3d) Property and Uniform Power of
Appointment Act
The Restatement (3d) Property and the Uniform Power of Appointment Act take
the position that appointive property that is the subject of a presently exercisable
general power of appointment created by someone other than the powerholder is
subject to the claims of the creditors of the powerholder to the same extent that it
would be subject to those claims if the property were owned by the powerholder
outright. See Restatement (3d) Property § 22.3(a); Restatement (2d) Property §
13.1 (1986); UPOAA § 502; also see First Nat’l Bank of Chicago v. Mottola, 302
F. Supp. 785 (N.D. Ill. E. Div. 1969) (if estate of powerholder is insufficient to
pay powerholder’s creditors, property subject to power will be considered an
equitable asset of the estate for benefit of creditors); Kahn v. Britt, 330 Ga. App.
377, 765 S.E.2d 446 (Ga. App. 2014) (quoting from the Restatement (3d)
Property, but noting that once the powerholder has delegated the power to
someone else and no longer holds a presently exercisable power to appoint the
trust funds to himself or herself, the creditors no longer can reach the assets). This
appears to be the more modern position, but unless provided by state statute, it is
also the minority judicial position.
8.

Sample Language
a)
Drafting Suggestion for Clause Allowing Disinterested Trustee to
Grant Surviving Spouse General Power of Appointment Over Appreciated
Assets in Non-marital Trust, to Take Advantage of Applicable Exclusion
Amount – For Trusts that Do Not Continue Long After Surviving Spouse’s
Death
(1)

Explanation

This clause may be added to a will or revocable trust that creates a non-marital
(credit shelter) trust. It enables an independent trustee to grant the surviving
spouse a general power of appointment over all or part of the trust fund, to cause
those assets to be included in the spouse’s gross estate and, therefore, obtain a
basis equal to their value on the date of the spouse’s death. This power would be
exercised by the independent trustee only if it is believed that the surviving

1-93

spouse’s estate was sufficiently smaller than his or her applicable exclusion
amount (exemption equivalent of the unified credit), that including these
additional assets in the spouse’s gross estate would not generate additional estate
taxes.
This clause should be used for non-marital trusts that are likely to terminate soon
after the surviving spouse’s death. Trusts for longer periods should use the next
clause, in Section VII.B.8.b)(2) of this paper below.
This power to grant a general power of appointment should be held only by an
independent trustee. There are two somewhat contrary reasons why the trustee
should be independent. First, if a trustee who is also a beneficiary may have an
interest adverse to the exercise of this power, which would arguably render the
power a limited power of appointment for estate tax purposes. See Code §
2041(b)(1)(C)(ii). Second, a trustee who is a close relative of the spouse gives the
IRS a basis for arguing that the spouse has indirect control over the grant of the
general power, which could cause the entire trust to be included in the spouse’s
estate, even without a grant of the power under this section.
This provision also gives the trustee the power to retract the grant of a power of
appointment. It could be argued that the withdrawal of a granted general
testamentary power of appointment constitutes a lapse of that power and a taxable
gift for gift tax purposes. There is no direct law on point, but the better analysis is
that there is no lapse, because the power of appointment was never exercisable by
the holder, since was conditioned upon him or her dying before the power was
withdrawn. See, e.g., Reg. § 20.2041-3(a)(2) (no estate taxation for a general
power of appointment that does not exist at death); Reg. §25.2514- 1(b)(1) (a
person who can appoint himself the successor to a trustee with a tax- sensitive
power does not have a general power “if he only had the power to appoint a
successor, including himself, under limited conditions which did not exist at the
time...”; and Reg. §25.2514-2(c)(4) (no taxable lapse “where the possessor of a
general power of appointment is incapable of validly exercising or releasing a
power, by reason of minority, or otherwise, and the power may not be validly
exercised or released on his behalf.”) Section 2514 does define a general power
of appointment as including a power exercisable in favor of the holder’s estate or
its creditors, but this could relate to a power that can be exercised during life
irrevocably appointing to one’s estate or its creditors, with only the identity of the
specific appointees left until death, and the appointment being a completed
transfer during life.
One problem with this power is that the trustee must carefully follow the spouse’s
health and financial status. The trustee does not want to grant the power of
appointment much before the spouse’s death, because the spouse’s estate could
continue to grow in value and cause the addition of the power of appointment to
generate an estate tax liability. The trustee also needs to know whether the
addition of the power of appointment could cause the spouse’s total assets to
exceed the spouse’s applicable exclusion amount. Therefore, it is best if the
Independent trustee keeps in close contact with the spouse or other family
members, to monitor the spouse’s health and financial condition.
(2)

Sample Language:

ARTICLE .
Grant of a General Power of Appointment
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A “disinterested trustee” (defined below) may at any time and from time
to time grant to my *husband/wife*, if *he/she* survives me, a power to appoint
at *his/her* death, all or a portion of the assets of the family trust.
A. Granting the Power. A disinterested trustee shall grant this power
of appointment by an instrument in writing delivered to my *husband/wife*,
designating the specific trust assets or fractional share of the trust, which may
include the entire trust, over which my *husband/wife* shall hold this power of
appointment.
B. Changing or Rescinding a Granted Power. A disinterested trustee
may revoke any prior grant of a general power of appointment under this article,
or change the property to which such previously granted power shall be
exercisable, or the terms under which such previously granted power may be
exercised.
C. Permissible Appointees. My *husband/wife* may exercise this
power to appoint the subject trust assets to and among a class that includes the
estate of my *husband/wife* and the persons who are otherwise current or
potential beneficiaries of this trust.
1.
Appointment Outright or in Further Trust.
My
*husband/wife* may exercise this power to appoint the trust assets outright or in
further trust, and if exercised to appoint in further trust, may appoint on such
terms and conditions as *he/she* shall select.
2. Unequal Appointment. My *husband/wife* may appoint
the trust assets among this class of appointees unequally and in such proportions
as *he/she* deems appropriate for any purpose whatsoever.
3. Appointment to My *Husband/Wife*’s Estate. My
*husband/wife* may appoint trust assets to *his/her* estate only with the express
signed written consent of a “nonadverse person” (defined below) designated by
the disinterested trustee in the instrument granting the power of appointment
under this article. For this purpose, a “nonadverse person” is any person who
has no substantial interest in the property subject to the power of appointment,
which interest is adverse to the exercise of the power in favor of my
*husband/wife*’s estate. Any attempted appointment to my
*husband/wife*’s estate without the express signed written consent of the
nonadverse party designated by the disinterested trustee who granted *him/her*
this power of appointment shall be void and of no effect, and this power of
appointment shall be deemed not to have been validly exercised.
D. Exercise of This Power. My *husband/wife* may exercise this
power of appointment by express reference to this power in *his/her* last will, or
by express reference to this power in another dated and notarized writing signed
by *him/her*, which writing shall be revocable and ineffective during
*his/her* life and effective only upon the death of my *husband/wife*.
E. No Liability. I recognize the difficulty attendant in the exercise of the
power of the disinterested trustee to grant my *husband/wife* a general power of
appointment in a manner that best reduces income taxes on the disposition of the
distributed assets without also increasing the estate tax obligation of the estate of
my *husband/wife*. I direct that the disinterested trustee shall have no liability to
any beneficiary of this trust or to any other person for the disinterested trustee’s
actions under this article. Without
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exclusion, the disinterested trustee shall have no liability to any beneficiary or
any other person for: (1) failing to grant my *husband/wife* a power of
appointment; (2) granting my *husband/wife* a power of appointment that does
not cause an amount of trust assets to be included in my *husband/wife*’s gross
estate for Federal estate tax purposes that will obtain the optimal income tax
benefit for the trust; (3) granting a power of appointment to my *husband/wife*
under this instrument, even if such granting causes adverse income or estate tax
results; (4) granting a power of appointment to my *husband/wife* that causes
more property to be included in *his/her* gross estate than can be sheltered from
Federal or state estate taxes by my *husband/wife*’s available exemptions and
deductions; and (5) the actions of any nonadverse party in consenting or refusing
to consent to the exercise of a granted power of appointed in favor of the estate of
my *husband/wife*, or the action of the disinterested trustee in naming or refusing
to name such a nonadverse party. A nonadverse party named by the disinterested
trustee shall have no liability to any beneficiary of this trust or to any other person
for consenting or refusing to consent to the exercise of any granted power of
appointment in favor of the estate of my
*husband/wife*.
F. Disinterested Trustee” Defined. A “disinterested trustee” means a
trustee who is not an interested trustee. An “interested trustee” means a trustee
who is also (1) a beneficiary of the trust of which he or she is the insured under a
policy of insurance owned by a trust of which he or she is a trustee; (2) married
to and living together with a beneficiary of the trust of which he or she is a trustee;
(3) the father, mother, issue, brother or sister, of a beneficiary of the trust of
which he or she is a trustee; (4) an employee of a beneficiary of the trust of which
he or she is a trustee; (5) a corporation or any employee of a corporation in which
the stock holdings of the trustee and the trust are significant from the viewpoint
of voting control; or (6) a subordinate employee of a corporation in which the
trustee is an executive.
b)
Suggested Language for Clause Allowing Disinterested Trustee to
Grant Any Beneficiary a General Power of Appointment Over Appreciated
Assets in Non-marital Trust, to Take Advantage of Increased Applicable
Exclusion Amount – For Trusts that Continue Long After Surviving
Spouse’s Death
(1)

Explanation

This clause may be added to a will or revocable trust that creates a non-marital
trust. It enables an independent trustee to grant any beneficiary a general power
of appointment over all or part of the trust fund, to cause those assets to be
included in the beneficiary’s gross estate and, therefore, obtain a basis equal to
their value on the date of the beneficiary’s death. This power would be exercised
by the independent trustee only if it is believed that the beneficiary’s estate was
sufficiently smaller than his or her applicable exclusion amount (exemption
equivalent of the unified credit), and that including these additional assets in the
beneficiary’s gross estate would not generate additional estate taxes.
This clause should be used only for non-marital trusts that are likely to continue
for an extended time. A non-marital trust that is likely to terminate soon after the
surviving spouse’s death should instead use the language immediately above.
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This power to grant a general power of appointment should be held only by an
independent trustee. There are two somewhat contrary reasons why the trustee
should be independent. First, if a trustee who is also a beneficiary may have an
interest adverse to the exercise of this power, which would arguably render the
power a limited power of appointment for estate tax purposes. See Code §
2041(b)(1)(C)(ii). Second, a trustee who is a close relative of the beneficiary gives
the IRS a basis for arguing that the beneficiary has indirect control over the grant
of the general power, which could cause the entire trust to be included in his or
her estate, even without a grant of the power under this section.
This article also gives the trustee the power to retract the grant of a power of
appointment. It could be argued that the withdrawal of a granted general
testamentary power of appointment constitutes a lapse of that power and a taxable
gift for gift tax purposes. There is no direct law on point, but the better analysis is
that there is no lapse, because the power of appointment was never exercisable by
the holder, since was conditioned upon him or her dying before the power was
withdrawn. See, e.g., Reg. § 20.2041-3(a)(2) (no estate taxation for a general
power of appointment that does not exist at death); Reg. § 25.2514- 1(b)(1) (a
person who can appoint himself the successor to a trustee with a tax- sensitive
power does not have a general power “if he only had the power to appoint a
successor, including himself, under limited conditions which did not exist at the
time...”; and Reg. §25.2514-2(c)(4) (no taxable lapse “where the possessor of a
general power of appointment is incapable of validly exercising or releasing a
power, by reason of minority, or otherwise, and the power may not be validly
exercised or released on his behalf.”) Section 2514 does define a general power
of appointment as including a power exercisable in favor of the holder’s estate or
its creditors, but this could relate to a power that can be exercised during life
irrevocably appointing to one’s estate or its creditors, with only the identity of the
specific appointees left until death, and the appointment being a completed
transfer during life.
One problem with this power is that the trustee must carefully follow the
beneficiary’s health and financial status. The trustee does not want to grant the
power of appointment much before the beneficiary’s death, because the
beneficiary’s estate could continue to grow in value and cause the addition of the
power of appointment to generate an estate tax liability. The trustee also needs to
know whether the addition of the power of appointment could cause the
beneficiary’s total assets to exceed the beneficiary’s applicable exclusion amount.
Therefore, it is best if the Independent trustee keeps in close contact with the
beneficiaries to monitor their health and financial condition.
(2)

Sample Language

ARTICLE .
Grant of a General Power of Appointment
A “disinterested trustee” (defined below) may at any time and from time
to time grant to any beneficiary of the family trust (the “appointing beneficiary”)
a power to appoint at his or her death, all or a portion of the assets of the family
trust.
A. Granting the Power. A disinterested trustee shall grant this power
of appointment by an instrument in writing delivered to the appointing
beneficiary, designating the specific trust assets or fractional share of the trust,
which may include the entire trust, over which the appointing beneficiary shall
hold this power of appointment.
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B. Changing or Rescinding a Granted Power. A disinterested trustee
may revoke any prior grant of a general power of appointment under this article,
or change the property to which such previously granted power shall be
exercisable, or the terms under which such previously granted power may be
exercised.
C. Permissible Appointees. An appointing beneficiary may exercise
this power to appoint the subject trust assets to and among a class that includes
his or her estate and the persons who are otherwise current or potential
beneficiaries of this trust.
1. Appointment Outright or in Further Trust. The
appointing beneficiary may exercise this power to appoint the trust assets outright
or in further trust, and if exercised to appoint in further trust, may appoint on such
terms and conditions as he or she shall select.
2. Unequal Appointment. The appointing beneficiary may
appoint the trust assets among this class of appointees unequally and in such
proportions as *he/she* deems appropriate for any purpose whatsoever.
3. Appointment to The Appointing Beneficiary’s Estate. The
appointing beneficiary may appoint trust assets to his or her estate only with the
express signed written consent of a “nonadverse person” (defined below)
designated by the disinterested trustee in the instrument granting the power of
appointment under this article. For this purpose, a “nonadverse person” is any
person who has no substantial interest in the property subject to the power held
by the appointing beneficiary, which interest is adverse to the exercise of the
power in favor of the appointing beneficiary’s estate. Any attempted appointment
to the appointing beneficiary’s estate without the express signed written consent
of the nonadverse party designated by the disinterested trustee who granted him
or her this power of appointment shall be void and of no effect, and this power of
appointment shall be deemed not to have been validly exercised.
D. Exercise of This Power. The appointing beneficiary may exercise
this power of appointment by express reference to this power in his or her last
will, or by express reference to this power in another dated and notarized writing
signed by him or her, which writing shall be revocable and ineffective during his
or her life and effective only upon the death of the appointing beneficiary.
E. No Liability. I recognize the difficulty attendant in the exercise of the
power of the disinterested trustee to grant the appointing beneficiary a general
power of appointment in a manner that best reduces income taxes on the
disposition of the distributed assets without also increasing the estate tax
obligation of the estate of the appointing beneficiary. I direct that the disinterested
trustee shall have no liability to any beneficiary of this trust or to any other person
for the disinterested trustee’s actions under this article. Without exclusion, the
disinterested trustee shall have no liability to any beneficiary or any other person
for: (1) failing to grant any beneficiary a power of appointment; (2) granting any
beneficiary a power of appointment that does not cause an amount of trust assets
to be included in such beneficiary’s gross estate for Federal estate tax purposes
that will obtain the optimal income tax benefit for the trust; (3) granting a power
of appointment to any beneficiary under this instrument, even if such granting
causes adverse income or estate tax
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results; (4) granting a power of appointment to any beneficiary that causes more
property to be included in his or her gross estate than can be sheltered from
Federal or state estate taxes by the appointing beneficiary’s available exemptions
and deductions; and (5) the actions of any nonadverse party in consenting or
refusing to consent to the exercise of a granted power of appointed in favor of the
estate of an appointing beneficiary, or the action of the disinterested trustee in
naming or refusing to name such a nonadverse party. A nonadverse party named
by the disinterested trustee shall have no liability to any beneficiary of this trust
or to any other person for consenting or refusing to consent to the exercise of any
granted power of appointment in favor of the estate of an appointing beneficiary.
F. Disinterested Trustee” Defined. A “disinterested trustee” means a
trustee who is not an interested trustee. An “interested trustee” means a trustee
who is also (1) a beneficiary of the trust of which he or she is insured under a
policy of insurance owned by a trust of which he or she is a trustee; (2) married
to and living together with a beneficiary of the trust of which he or she is a trustee;
(3) the father, mother, issue, brother or sister, of a beneficiary of the trust of which
he or she is a trustee; (4) an employee of a beneficiary of the trust of which he or
she is a trustee; (5) a corporation or any employee of a corporation in which the
stock holdings of the trustee and the trust are significant from the viewpoint of
voting control; or (6) a subordinate employee of a corporation in which the
trustee is an executive.

C.

Automatic Grant of General Power of Appointment
1.

Generally

A non-marital trust may be able automatically to grant the surviving spouse a general power of
appointment over that portion of the trust that can be sheltered from Federal estate tax by the
surviving spouse’s unused applicable exclusion amount. An automatic grant of a general power of
appointment avoids the need for a nonadverse trustee or other nonadverse party to monitor the
surviving spouse’s health and finances. There are, however, several problems with this approach.
2.

Does the Spouse Indirectly Control the Grant?

The amount of the power granted to the surviving spouse will depend upon the size of the spouse’s
taxable estate and the amount that the spouse has used his or her basic exclusion amount. The
surviving spouse has some control over these factors, by making testamentary gifts to a charity or
another spouse, which would reduce the surviving spouse’s taxable estate and entitle him or her to
a larger general power of appointment.
a)

The Kurz Dilemma (Encore)

The IRS or a court could treat such gifts or bequests as acts without independent
significance sufficient to cause them to be ignored for this purpose. The IRS or a court
could, therefore, conclude that the trust actually allows the surviving spouse to grant
himself or herself a general power of appointment over the entire trust fund, up to the
spouse’s applicable exclusion amount, determined without regard to other uses of this
exclusion amount. The court would thereupon deem the spouse to hold the general power
of appointment over all or a substantial portion of the non-marital trust, notwithstanding
that the spouse actually had a sufficient taxable estate to utilize his or her unused applicable
exclusion amount. See Kurz v. Comm’r, 101 T.C. 44 (1993), aff’d, 68 F.3d 1027 (7th Cir.
1995).
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b)

Acts of Independent Significance

Making charitable or spousal bequests should logically be deemed to be acts of independent
significance, such that they would not be deemed to control the grant of a general power
of appointment, but it is not certain that a court would so hold, and it is very possible that
the IRS would assert this position and the taxpayer would need to litigate.
c)

IRS Has Approved Some Formula Powers of Appointment

The Service has twice reviewed formula general powers of appointment based on the
remaining estate tax exclusion of the decedent spouse, without raising the Kurz question.
In PLRs 200403094 (Jan. 16, 2004) and 200604028 (Jan. 27, 2006) (both relating to taxbasis revocable trusts, discussed below), the decedent spouse was granted a formula general
power of appointment over a share of the surviving spouse’s revocable trust based on the
amount of the decedent spouse’s applicable exclusion amount that would otherwise be
unused. See, John F. Bergner, Waste Not Want Not – Creative Use of General Powers of
Appointment to Fund Tax-Advantaged Trusts, (2006 ACTEC Annual Meeting). The power
of appointment in PLR 200403094 is quoted in the ruling as follows:
“At my wife's death, if I am still living, I give to my wife a testamentary
general power of appointment, exercisable alone and in all events to
appoint part of the assets of the Trust Estate, having a value equal to
(i) the amount of my wife's remaining applicable exclusion amount less
(ii) the value of my wife's taxable estate determined by excluding the
amount of those assets subject to this power, free of trust to my deceased
wife's estate or to or for the benefit of one or more persons or entities, in
such proportions, outright, in trust, or otherwise as my wife may direct
in her Will.”
The power of appointment in PLR 200604028 is described as follows:
“Trust 1 provides that if Wife is living at the time of Husband's death,
Husband shall have a testamentary general power of appointment equal
to the amount of Husband's remaining applicable exclusion amount set
forth in § 2010 of the Internal Revenue Code (‘Code’) minus the value of
Husband's taxable estate (determined by excluding the amount of those
assets subject to this power).”
The strategy of the planning outlined in these PLRs allowed for the use of the lesser
moneyed spouse’s applicable exclusion amount if he or she died first by granting the lesswealthy spouse a general power of appointment over the wealthier spouse’s revocable trust
but only to the extent the less-wealthy spouse had exclusion that would otherwise be
unused. This structure would enable the wealthier spouse to retain control over his or her
assets to be used for this purpose, unless and until the less-wealthy spouse died first. The
IRS did not dispute that these were bona fide general powers of appointment and that they
caused the subject property to be included in the deceased powerholder’s gross estate,
though they did state that no basis increase was associated with that inclusion, under Code
§ 1014(e).
d)

The Regulations Allow Similar Formulae for Partial Disclaimers

Similar formula structures are sanctioned in the contexts of disclaimers and partial QTIP
elections. Reg. § 25.2518-3(d), Ex. 20, allows a fractional formula disclaimer by
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reference to the smallest amount which would allow the decedent’s estate to pass free of
Federal estate tax. That example provides:
“A bequeathed his residuary estate to B. B disclaims a fractional share
of the residuary estate. Any disclaimed property will pass to A's surviving
spouse, W. The numerator of the fraction disclaimed is the smallest
amount which will allow A's estate to pass free of Federal estate tax and
the denominator is the value of the residuary estate. B's disclaimer is a
qualified disclaimer.”
Reg. § 25.2523(f)-1(b)(3) provides that the taxpayer may make the gift tax QTIP election
by means of a formula that relates to a fraction or percentage of the QTIP trust, but the gift
tax regulations provide no examples of such an election. The estate tax QTIP regulations,
however, are helpful in illustrating such formula elections. Reg. § 20.2056(b)-7(h), Exs. 7
and 8, provide:
“Example 7. Formula partial election.
D’s will established a trust funded with the residue of D's estate. Trust
income is to be paid annually to S for life, and the principal is to be
distributed to D's children upon S's death. S has the power to require
that all the trust property be made productive. There is no power to
distribute trust property during S's lifetime to any person other than S.
D's executor elects to deduct a fractional share of the residuary estate
under section 2056(b)(7). The election specifies that the numerator of the
fraction is the amount of deduction necessary to reduce the Federal
estate tax to zero (taking into account final estate tax values) and the
denominator of the fraction is the final estate tax value of the residuary
estate (taking into account any specific bequests or liabilities of the
estate paid out of the residuary estate). The formula election is of a
fractional share. The value of the share qualifies for the marital
deduction even though the executor's determinations to claim
administration expenses as estate or income tax deductions and the final
estate tax values will affect the size of the fractional share.
Example 8. Formula partial election.
The facts are the same as in Example 7 except that, rather than defining
a fraction, the executor's formula states: ‘I elect to treat as qualified
terminable interest property that portion of the residuary trust, up to 100
percent, necessary to reduce the Federal estate tax to zero, after taking
into account the available unified credit, final estate tax values and any
liabilities and specific bequests paid from the residuary estate.’ The
formula election is of a fractional share. The share is equivalent to the
fractional share determined in Example 7.”
e)

An Inaccurate Formula May Avoid Kurz

Those who are concerned about the application of Kurz can minimize this risk by drafting
the formula clause granting a general power of appointment based on the surviving
spouse’s taxable estate, determined without regard to marital or charitable deductible
transfers. This approach significantly reduces the likelihood that a court would conclude
that the surviving spouse holds a general power of appointment over a greater share of the
trust assets than his or her available applicable exclusion amount. If it is known that the
surviving spouse will make certain charitable bequests, these can be expressly excluded
from the calculation, with the same result.
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f)

Sample Language

The following is sample language for a formula general power of appointment attempting
to take advantage of the basis adjustment rule for income tax purposes, while limiting any
inclusion in the donee spouse’s estate to the maximum amount that will not cause an estate
tax liability. It does not assure the avoidance of the Kurz arguments.
Spousal Testamentary General Power of Appointment. I give to my spouse a
testamentary general power of appointment, exercisable alone and in all events
to appoint a fractional share of the By-Pass Trust. The fractional share and other
terms applicable to the power are as follows:
Fractional Share. The numerator of the fraction shall be the largest
amount which, if added to my spouse’s taxable estate (determined for this purpose
without regard to any available charitable or marital deduction), will not result
in or increase the federal estate tax [OPTION: or state, district, or local estate
tax] 30 payable by reason of my spouse’s death. The denominator of the fraction
shall be the value of the By-Pass Trust as of my spouse’s death.
How Exercised. My spouse may exercise the power by appointing the
said fractional share free of trust to my spouse’s estate or to or for the benefit of
one or more persons or entities, in such proportions, outright, in trust, or
otherwise as my spouse may direct in my spouse’s Will that specifically refers to
this general power of appointment.
3.

Granting Power Over Appreciated Assets
a)

Generally

One could also attempt to grant this general power of appointment over specific trust assets
that have most substantially appreciated. There is no direct authority for the ability to so
direct a power of appointment, but the regulations do appear to acknowledge that a power
of appointment may be limited to specific assets within a trust. See Reg. § 20.2041-1(b)(3).
b)

Sample Language

Spousal Testamentary General Power of Appointment. I give to my spouse a testamentary
general power of appointment, exercisable alone and in all events to appoint a fractional
share of the Appreciated Assets (as such term is defined hereunder). The fractional share
and other terms applicable to the power are as follows:
A. Fractional Share. The numerator of the fraction shall be the largest amount
which, if added to my spouse’s taxable estate (determined for this purpose without regard
to any available charitable or marital deduction), will not result in or increase the federal
estate tax [OPTION: or state, district, or local estate tax] 31 payable by reason of my
spouse’s death. The denominator of the fraction shall be the value of the Appreciated Assets
as of my spouse’s death.

30

This clause may be desirable if the testator resides or owns substantial tangible property in a state, locality, or the District
of Columbia, that imposes a significant state estate tax.
31

This clause may be desirable if the testator resides or owns substantial tangible property in a state, locality, or the District
of Columbia, that imposes a significant state estate tax.
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B. Appreciated Assets. The Appreciated Assets shall mean those assets owned by
the By-Pass Trust upon my spouse’s death the income tax basis of which may increase (and
not decrease) pursuant to Code § 1014(a), 32 if such assets passed from my spouse within
the meaning of Code § 1014(b).
C. How Exercised. My spouse may exercise the power by appointing the said
fractional share of the Appreciated Assets of the By-Pass Trust free of trust to my spouse’s
estate or to or for the benefit of one or more persons or entities, in such proportions,
outright, in trust, or otherwise as my spouse may direct in my spouse’s Will that specifically
refers to this general power of appointment.”
4.

Tiered Formula General Powers of Appointment
a)

Generally

As discussed above, not all gains are taxed alike. Ideally, one would like to include in the
powerholder’s estate only those assets likely to produce the highest tax on sale or exchange.
One approach would be to have a tiered formula. This tiered formula would be a series of
sequential contingent general powers of appointment.
b)

Tiered Classes of Assets
(1)

General

One approach is to establish tiers by class of assets. The first general power of
appointment would be over a fractional share of the appreciated assets that would
be exposed to the highest tax rate if sold by the by-pass trust immediately prior to
the surviving spouse’s death. The second power would be over a fractional share
of the appreciated assets that would be exposed to the second highest tax rate if
sold by the by-pass trust immediately prior to the surviving spouse’s death, and
so on.
(2)

Sample Language

Spousal Testamentary General Power of Appointment.
A. General Power of Appointment Over Class #1 Appreciated Assets.
I give to my spouse a testamentary general power of appointment, exercisable
alone and in all events to appoint a fractional share of Class #1. The numerator
of the fraction shall be the largest amount which, if added to my spouse’s taxable
estate (determined for this purpose without regard to any available charitable or
marital deduction), will not result in or increase the federal estate tax [OPTION:
or state, district, or local estate tax] 33 payable by reason of my spouse’s death.
The denominator of the fraction shall be the value of Class #1 as of my spouse’s
death. Class #1 shall mean those Appreciated Assets (as such term is defined
below), if any, that would be subject to the highest aggregate rate of federal and
state income tax if sold by the By-Pass Trust immediately prior to my spouse’s
death.

32

The instrument must elsewhere define “Code” to mean the Internal Revenue Code of 1986, as amended from time to time.

33

This clause may be desirable if the testator resides or owns substantial tangible property in a state, locality, or the District
of Columbia, that imposes a significant state estate tax.
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B. General Power of Appointment Over Class #2 Appreciated Assets.
I give to my spouse a testamentary general power of appointment, exercisable
alone and in all events to appoint a fractional share of Class #2. The numerator
of the fraction shall be the excess of (a) the largest amount which, if added to my
spouse’s taxable estate (determined for this purpose without regard to any
available charitable or marital deduction), will not result in or increase the
federal estate tax [OPTION: or state, district, or local estate tax] payable by
reason of my spouse’s death over (b) the denominator of the fraction in Paragraph
A above. The denominator of the fraction shall be the value of Class
#2 as of my spouse’s death. Class #2 shall mean those Appreciated Assets, if any,
that would be subject to the second highest aggregate rate of federal and state
income tax if sold by the By-Pass Trust immediately prior to my spouse’s death.
C. General Power of Appointment Over Class #3 Appreciated Assets.
I give to my spouse a testamentary general power of appointment, exercisable
alone and in all events to appoint a fractional share of Class #3. The numerator
of the fraction shall be the excess of (a) the largest amount which, if added to my
spouse’s taxable estate (determined for this purpose without regard to any
available charitable or marital deduction), will not result in or increase the
federal estate tax [OPTION: or state, district, or local estate tax] payable by
reason of my spouse’s death over (b) the sum of the denominators of the fractions
in Paragraphs A and B above. The denominator of the fraction shall be the value
of Class #3 as of my spouse’s death. Class #3 shall mean those Appreciated
Assets, if any, that would be subject to the third highest aggregate rate of federal
and state income tax if sold by the By-Pass Trust immediately prior to my spouse’s
death.
D. Additional General Powers of Appointment Over Additional
Classes of Appreciated Assets. I give to my spouse additional testamentary
general powers of appointment following the pattern of Paragraphs A, B and C
over additional Classes of Appreciated Assets, with each successive Class of
Appreciated Assets being those assets of the By-Pass Trust subject to the next
highest aggregate rate of federal and state income tax if sold by the By-Pass Trust
immediately prior to my spouse’s death. The numerator of the fraction of each
successive power of appointment shall be the excess of (a) the largest amount
which, if added to my spouse’s taxable estate (determined for this purpose without
regard to any available charitable or marital deduction), will not result in or
increase the federal estate tax [OPTION: or state, district, or local estate tax]
payable by reason of my spouse’s death over (b) the sum of the denominators of
the fractions used in the prior powers of appointment.
E. Last General Power of Appointment. Notwithstanding the above,
the last general power of appointment granted by this Section shall be the power
whose fraction has a numerator less than its denominator.
F. Appreciated Assets of the By-Pass Trust. For purposes of this
Section, the term “Appreciated Assets” shall mean those assets owned by the ByPass Trust upon my spouse’s death the income tax basis of which may increase
(and not decrease) pursuant to Code § 1014(a) 34 if such assets passed from my
spouse within the meaning Code § 1014(b).

34

The instrument must elsewhere define “Code” to mean the Internal Revenue Code of 1986, as amended from time to time.
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G. How Exercised. My spouse may exercise the powers granted by this
section by appointing the said fractional shares of the particular Class of
Appreciated Assets free of trust to my spouse’s estate or to or for the benefit of
one or more persons or entities, in such proportions, outright, in trust, or
otherwise as my spouse may direct in my spouse’s Will that specifically refers to
this general power of appointment.
c)

Tiered Individual Assets
(1)

Generally

This formula may not achieve the best results, because grouping the assets by
classes having the highest to lowest rate of income tax applicable to a sale will not
necessarily increase the basis of the assets that have the most potential gain subject
to tax.
(2)

Example

For example, assume that the trust owns asset A, worth $1 million and with an
adjusted basis of $900,000, and asset B, worth $1 million and with an adjusted
basis of $500,000. The surviving spouse has $1 million of available applicable
exclusion amount. If sold immediately prior to the surviving spouse’s death, the
assume rate of tax applicable to asset A is 30% and asset B is 25%. The formula
recited above would grant a general power of appointment first over asset A,
which would achieve a less favorable result than if it were granted over asset B,
because granting it over asset B would save more total taxes, even though the rate
of tax applicable to asset B is less than the rate that would be applicable to asset
A.
(3)

The Better Approach

A possible better result will be achieved by restructuring the formula to be based
on each asset, such that the general power of appointment is first subject to the
individual asset that would produce the most income tax liability if sold by the
by-pass trust immediately prior to the surviving spouse’s death. This approach
will consider both the by-pass trust’s adjusted basis in each asset, as well as the
rate of tax that would be applicable on a sale by the by-pass trust.
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(4)

Sample Language

Spousal Testamentary General Power of Appointment.
A. General Power of Appointment Over Asset #1 of the Appreciated
Assets. I give to my spouse a testamentary general power of appointment,
exercisable alone and in all events to appoint a fractional share of Asset #1. The
numerator of the fraction shall be the largest amount which, if added to my
spouse’s taxable estate (determined for this purpose without regard to any
available charitable or marital deduction), will not result in or increase the
federal estate tax [OPTION: or state, district, or local estate tax] 35 payable by
reason of my spouse’s death. The denominator of the fraction shall be the value
of Asset #1 as of my spouse’s death. Asset #1 shall mean that asset from among
the Appreciated Assets (defined below), if any, that if sold by the By-Pass Trust
immediately prior to my spouse’s death would generate the greatest aggregate
amount of federal and state income tax.
B. General Power of Appointment Over Asset #2 of the Appreciated
Assets. I give to my spouse a testamentary general power of appointment,
exercisable alone and in all events to appoint a fractional share of Asset #2. The
numerator of the fraction shall be the excess of (a) the largest amount which, if
added to my spouse’s taxable estate (determined for this purpose without regard
to any available charitable or marital deduction), will not result in or increase
the federal estate tax [OPTION: or state, district, or local estate tax] payable by
reason of my spouse’s death over (b) the denominator of the fraction in Paragraph
A above. The denominator of the fraction shall be the value of Asset #2 as of my
spouse’s death. Asset #2 shall mean that asset from among the Appreciated Assets,
if any, that if sold by the By-Pass Trust immediately prior to my spouse’s death
would generate the second greatest aggregate amount of federal and state income
tax.
C. General Power of Appointment Over Asset #3 of the Appreciated
Assets. I give to my spouse a testamentary general power of appointment,
exercisable alone and in all events to appoint a fractional share of Asset #3. The
numerator of the fraction shall be the excess of (a) the largest amount which, if
added to my spouse’s taxable estate (determined for this purpose without regard
to any available charitable or marital deduction), will not result in or increase
the federal estate tax [OPTION: or state, district, or local estate tax] payable by
reason of my spouse’s death over (b) the sum of the denominators of the fractions
in Paragraphs A and B above. The denominator of the fraction shall be the value
of Asset #3 as of my spouse’s death. The Asset #3 shall mean that asset from
among the Appreciated Assets, if any, that, if sold by the By-Pass Trust
immediately prior to my spouse’s death would generate the third greatest
aggregate amount of federal and state income tax.
D. Additional General Powers of Appointment Over Additional
Assets of the Appreciated Assets. I give to my spouse additional testamentary
general powers of appointment following the pattern of Paragraphs A, B and C
over additional assets of the Appreciated Assets, with each successive asset of the
Appreciated Assets being that asset of the By-Pass Trust subject to the next highest
aggregate amount of federal and state income tax if sold by the By-Pass Trust
immediately prior to my spouse’s death. The numerator of the fraction of
35

This clause may be desirable if the testator resides or owns substantial tangible property in a state, locality, or the District
of Columbia, that imposes a significant state estate tax.
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each successive power of appointment shall be the excess of (a) the largest amount
which, if added to my spouse’s taxable estate (determined for this purpose without
regard to any available charitable or marital deduction), will not result in or
increase the federal estate tax [OPTION: or state, district, or local estate tax]
payable by reason of my spouse’s death over (b) the sum of the denominators of
the fractions used in the prior powers of appointment.
E. Last General Power of Appointment. Notwithstanding the above,
the last general power of appointment granted by this Section shall be the power
whose fraction has a numerator less than its denominator.
F. Appreciated Assets of the By-Pass Trust. For purposes of this
Section, the term “Appreciated Assets” shall mean those assets owned by the ByPass Trust upon my spouse’s death the income tax basis of which may increase
(and not decrease) pursuant to Code § 1014(a) 36 if such assets passed from my
spouse within the meaning Code § 1014(b) [OPTIONAL PROVISION:
,provided, however, that any Family Assets shall be considered last (and then
classed based on greatest aggregate amount of federal and state income tax in a
similar manner as provided above) For purposes of this Section the term
“Family Assets” means
(e.g., the family farm or private family
company, which is unlikely to be sold in the near future, etc.)]. For this purpose,
blocks of shares of the same stock in the same company and having the same basis
shall be consider as a block as one asset.
G. How Exercised. My spouse may exercise the powers granted by this
section by appointing the said fractional shares of the particular assets of
Appreciated Assets free of trust to my spouse’s estate or to or for the benefit of
one or more persons or entities, in such proportions, outright, in trust, or
otherwise as my spouse may direct in my spouse’s Will that specifically refers to
this general power of appointment.
d)

Caveat

This clause still does not take into account that some assets may be sold quickly, while
others may never be sold. Increasing the basis of heirloom assets that are unlikely ever to
be sold is of little value. One may consider leaving such assets to a separate non-marital
trust that does not include a contingent general power of appointment.

D.

The Delaware Tax Trap
1.

Generally

A fourth way to cause all or part of the non-marital trust assets to be included in the surviving
spouse’s gross estate, and thus to obtain a higher adjusted basis, is to give the surviving spouse a
non-general testamentary power of appointment, that the surviving spouse can exercise in a manner
that will cause it to be taxed as a general power of appointment, because of the so-called Delaware
tax trap. See Estate of Murphy v. Comm’r, 71 T.C. 671 (1979) (discussing intent of Section
2041(a)(3) and development of state perpetuities law in terms of vesting or alienation, and holding
that creation of new special power of appointment did not violate Delaware tax trap because
Wisconsin law requires that the permissible perpetuities period be measured from the date the first
power is created). On the Delaware Tax Trap generally, see Blattmachr & Pennell,
36

The instrument must elsewhere define “Code” to mean the Internal Revenue Code of 1986, as amended from time to time.
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“Using 'Delaware Tax Trap' to Avoid Generation-Skipping Taxes,” 68 J. Tax'n 242 (1988);
Blattmachr & Pennell, “Adventures in Generation-Skipping or How We Learned to Love the
'Delaware Tax Trap,’” 24 Real Prop., Prob. & Tr. J. 75 (1989); and Nenno, “To Bridge or Not to
Bridge the Generation-Skipping Transfer Gap: Dynasty Trusts From the Client's Perspective,” 33 rd
U. Miami Philip E. Heckerling Inst. on Est. Plan. (1999).
2.

Start with the Code

The Delaware tax trap is reflected in Code § 2041(a)(3), which states that a limited power of
appointment is taxed as a general power of appointment, if:
●

the holder exercises it to create a transfer in further trust,

●

that transfer gives someone else a new power of appointment;

●

that new power can be exercised to postpone the vesting or ownership of property for a
period that is ascertainable without regard to the date on which the spouse’s power of
appointment was created.
3.

Advantages of Using the Delaware Tax Trap.

There are several advantages to using the Delaware tax trap to cause part of the non-marital trust
to be included in the surviving spouse’s gross estate.
a)

A Limited Power is Fine

First, the surviving spouse needs only be given a limited power of appointment, the class
of beneficiaries of which can be relatively narrow, such as the first deceased spouse’s
descendants. This makes drafting the non-marital trust rather easy, though drafting the
surviving spouse’s will or other instrument exercising the power may be more complicated,
because it must be sure that it creates another power of appointment that can be exercised
in a manner that will change the date by which the perpetuities period is calculated.
b)

Documentation

Second, the Delaware tax trap does not require extensive advance preparation. The
surviving spouse need only be granted a limited power of appointment, as is often true with
non-marital trusts, in an instrument governed by the law of a state that will permit the
spouse to exercise it in a manner that causes it to become a general power of appointment.
This makes the Delaware tax trap the preferred means of causing appreciated assets of the
non-marital trust to be included in the gross estate of the surviving spouse, where this issue
was not anticipated in drafting the non-marital trust.
c)

No Overseer Required

Third, no third-party needs to oversee the surviving spouse’s health and financial
conditions. The spouse can monitor these items himself or herself, and contact his or her
attorney when the spouse determines that the value of the spouse’s total assets, less any
amounts left to charity or to a new spouse (approximating the surviving spouse’s taxable
estate) exceeds the spouse’s applicable exclusion amount.
d)

No Increase in Probate Estate

Fourth, the exercise of the power of appointment in a manner that causes the Delaware tax
trap to convert the surviving spouse’s nongeneral power of appointment into a general
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power of appointment does not increase the surviving spouse’s probate estate or provide
additional assets that the surviving spouse must manage.
e)

Springing the Delaware Tax Trap is Revocable

Fifth, the surviving spouse may execute a will or revocable trust that would cause the
Delaware tax trap to apply, and then later execute another will or revocable trust that
reverses this effect. This gives the surviving spouse great flexibility with respect to the
inclusion of the non-marital trust assets in his or her gross estate.
4.

Disadvantages of Using the Delaware Tax Trap

There are, however, several significant disadvantages to relying on the Delaware tax trap in this
situation.
a)

State Law Considerations

First, the non-marital trust and the surviving spouse’s will must be governed by the law of
a state or states that permit the creation of a new power of appointment that can be exercised
to postpone the vesting or ownership of property for a period that is ascertainable without
regard to the date on which the spouse’s power of appointment was created. Relatively few
states follow the Delaware rule that led to the creation of Code § 2041(a)(3). See, however,
Ariz. Rev. Stat. § 14-2901, which appears to follow the classic Delaware rule and validates
a newly created limited power of appointment, as long as, the power is certain to be
irrevocably exercised or otherwise to terminate not later than twenty-one years after the
death of a person who is then alive on the date it was created, or the power is irrevocably
exercised or otherwise terminates within 500 years after its creation. While it is unclear
how many states have laws that permit the use of the Delaware tax trap by the creation of
a second limited power of appointment, it appears that most states that have a rule against
perpetuities would permit the use of the Delaware tax trap by the creation of an immediately
exercisable general power of appointment, because the grant of such a power is viewed as
the equivalent to granting the property outright to the holder, and thus enables the starting
of a new perpetuities period. See Blattmachr & Pennell, “Using the ‘Delaware Tax Trap’
to Avoid Generation-Skipping Taxes,” 68 J. Tax’n 242, n. 17 (April 1988).
b)

Estate Tax Considerations for Appointee

Second, granting an immediately-exercisable general power of appointment causes the
trust assets to be included in the gross estate of the holder of the power, after it has been
included in the gross estate of the surviving spouse.
c)

Spouse Must Monitor His or Her Own Finances and Health

Third, many surviving spouses cannot be relied upon to monitor their financial condition
with sufficient care to know when their approximate taxable estate will be less than their
applicable exclusion amount. Therefore, the surviving spouse will need to meet with his or
her attorney to discuss these matters at least annually and preferably more often. Many
clients will resist any proposal that includes such frequent meetings.
5.

What Happens in a State Without a Rule Against Perpetuities?
a)

Generally

It is unclear how the Delaware tax trap applies when there is no applicable rule against
perpetuities. Absent a restriction on vesting, ownership, or alienation, it is unclear
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whether the exercise of a non-general power of appointment to create a second power
always, sometimes, or never executes the Delaware tax trap.
b)

Arguments

One can reasonably argue that (1) the Delaware tax trap can never be executed in such
states because the date on which the first power is created is irrelevant in determining the
date on which vesting, ownership, or alienation can be postponed, and there is no date on
which they must be allowed; (2) every new power postpones the vesting, ownership, or
alienation, and because the date on which the first power was created is ignored in
determining when such periods must end, the new power always executes the Delaware tax
trap; or (3) the Delaware tax trap should operate the same in states that lack a rule against
perpetuities as it does in those that have such a rule. See Greer, “The Delaware Tax Trap
and the Abolition of the Rule Against Perpetuities,” 28 Est. Plan. 68 (Feb. 2001).
c)

The Key Precedent is Not Entirely Clear

One’s selection of the correct analysis depends in large part on the Tax Court’s analysis in
Murphy v. Comm’r, 71 T.C. 671 (1979), acq. recommended, AOD 1979-87, 1979 WL
53162 (May 30, 1979), acq. 1979-2 C.B. 1.
(1)

Facts

Murphy involved a trust created by the exercise of a testamentary power of
appointment by the decedent, Mary Margaret Murphy.
●

Mary Margaret was one of three beneficiaries of the Harris Trust, created
by her late father.

●

The Harris Trust provided for payment of income in equal shares to
Mary, her sister, and their mother, until the death of Mary’s mother.
Upon the death of Mary’s mother, the Harris Trust would end and its
principal would be distributed in equal shares to the two sisters, if both
were then living.

●

If one of the sisters predeceased their mother, she could appoint her share
of the trust to anyone she choose, other than to her own estate, her
creditors, or the creditors of her estate.

●

Mary predeceased her mother and she appointed her share of the Harris
Trust to a new trust created under her will—the MMM Family Trust.

●

The MMM Family Trust terms provided for distribution of income to
Mary’s husband as needed by him “to maintain himself in the manner of
living to which he has become accustomed” and to her issue, in the
discretion of the trustee.

●

The MMM Family Trust was to continue for the lifetime of Mary’s
husband and thereafter until her youngest child reached thirty-five years
of age, at which time the trust fund would be distributed to Mary’s
children or lineal issue.

●

In addition, Mary’s will gave her husband a non-general testamentary
power of appointment.
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(2)

Taxpayer’s Arguments

The personal representative of Mary’s estate argued that Mary had granted her
husband only a testamentary power of appointment, and one that could not be
exercised in his own favor, and so Code § 2041(a)(3) could not apply. He noted
that state law (Wisconsin) “expresses its rule against perpetuities in terms of a
prohibition on the suspension of the power of alienation, and because the
perpetuities period is measured from the date the first power is created, Code §
2041(a)(3) is not violated.” 71 T.C. 671 at 677 (1979).
(3)

IRS Arguments

The IRS disagreed and argued that the state statutory rule against perpetuities was
concerned with the suspension of the power of alienation, rendering void any
interest that suspends the power of alienation for a period longer than a life or
lives in being, plus thirty years. Wis. Stat. Ann. § 700.16, as then in effect.
●

That law also stated, however, that there was no suspension of the power
of alienation when the property interest is held in a trust where the trustee
has the power to sell the assets of the trust. Citing Wis. Stat. Ann. §§
700.16(2), 700.16(3).

●

Remoteness of vesting was not prohibited in Wisconsin (as is true in
many other states), and the IRS argued that Mary’s husband could validly
exercise his power of appointment by placing the property subject to the
power in a perpetual trust for the benefit of his children and their
descendants, as long as he gave the trustee a power of sale over the trust
corpus so that the right of alienation was not postponed. Citing In re
Walker’s Will, 258 Wis. 65, 45 NW2d 94 (1950).

●

The IRS essentially argued that Code § 2041(a)(3) covered all situations,
regardless of state law, where successive powers of appointment can be
validly created and exercised without violating the rule against
perpetuities.
(4)

Tax Court Holds for Taxpayer

The Tax Court admitted that the IRS argument was consistent with a literal
reading of Code § 2041(a)(3), but it held for the estate, based on the legislative
history of Code § 2041(a)(3).
●

The Tax Court concluded that Code § 2041(a)(3) could not apply in the
Wisconsin situation because it refers to the creation of a power which,
under state law, can be validly exercised so as to postpone vesting or
suspend ownership “for a period ascertainable without regard to the date
of the creation of the first power.”

●

The Wisconsin statute measured the period from the creation of the first
non-general power, and so prevented the operation of the Delaware tax
trap.

●

The court noted that the regulations actually supported the estate’s
position. The regulations indicate that postponing of vesting and
suspension of ownership or alienation are mutually exclusive conditions
of includibility, and the correct test is governed by applicable state law.
Regs. § 20.2041-3(e)(1)(ii).

1-111

●

Under state law, ownership was not suspended because the trustee was
given the power to sell trust assets.

●

The regulation states that, because local law is phrased in terms of the
suspension of ownership/power of alienation, and there is no such
suspension under that local law, the Delaware tax trap cannot be
executed.

●

The court also traced the interesting history of the perpetuities rules in
the United States, noting that several U.S. states had early modified the
common law rule and enacted statutory rules against perpetuities
prohibiting the suspension of the power of alienation of real property and
suspension of the absolute ownership of personal property, while others
had focused on remoteness of vesting. Citing L. Simes, Future Interests
at 263 et seq. (2d ed. 1966).37
(5)

IRS Acquiesced

The IRS acquiesced, noting in its Action on Decision that:
“the Tax Court’s holding is reasonable, and an appeal, (while
possibly warranted based on the legislative history), would be
inappropriate in light of the specific wording of the regulation
and the last portion of section 2041(a)(3).”
AOD 1979-87, 1979 WL 53162 (May 30, 1979).
(6)

The Murphy Conundrum
(a)

Generally

In light of Murphy and the IRS’s acquiescence, one must consider
carefully the operation of the state rule against perpetuities in order to
determine whether the particular exercise of a power of appointment
executes the Delaware tax trap. See Greer, “The Delaware Tax Trap and
the Abolition of the Rule Against Perpetuities,” 28 Est. Plan. 68 (Feb.
2001).
(b)
State Law Limits on Alienation, But Not Vesting
or Ownership
Where state law imposes limitations on alienation, but not on vesting or
outright ownership, Murphy seems to test the execution of the Delaware
tax trap based on how the grant of a new power of appointment affects
the right to alienate.
(c)
State Law May Require that Trustee Have Power
of Sale

37

Prof. Simes’ seminal work is now available as Simes & Smith, The Law of Future Interests (Borron ed. (3d), Thomson
Reuters 2002).
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Most states that permit a waiver of the rule against perpetuities with
respect to a trust require that the trustee have the power to sell the trust
assets. Some might argue that this is functionally equivalent to imposing
no limitation on the right to alienate, but this argument seems flawed, at
least if the powerholder could exercise the power to create a continued
trust in which the trustee had no power of alienation.
(d)

Better Analysis

The best analysis appears to be that the conventional rules by which the
creation of a presently exercisable general power of appointment starts a
new perpetuities period should apply in such cases.
The argument that the Delaware tax trap applies to the creation of all new
powers of appointment in a state that lacks a rule against perpetuities also
would result in far more executions of the Delaware tax trap than the
legislation appears to anticipate. This seems an unreasonable and
unintended result.
(e)

Cautionary Note

Practitioners must carefully scrutinize the law of the state that controls
the construction of a decedent’s non-general power of appointment.
●

If the state permits any fixed limit (even if a very long one) on
vesting, alienation, or ownership, the Delaware tax trap should
be executed only if the first power of appointment creates a
presently exercisable general power of appointment.

●

Similarly, if the state does not limit vesting or ownership, but
does limit alienation, the Delaware tax trap ought to be
exercisable only if the first power creates an interest in trust in
which the trustee lacks the power of sale within the period of
the rule against perpetuities.

●

This may also occur if a beneficiary is given a presently
exercisable general power of appointment.

●

If state law imposes no limitation on vesting, ownership, or
alienation, the result is simply not clear. The better analysis in
most such cases is that the exercise of a non-general power of
appointment to create a new presently exercisable general
power of appointment should execute the Delaware tax trap, but
it is unclear whether this position will actually be approved by
the IRS and the courts.

6.
Drafting Suggestion for Provision in Will Exercising Non-General Power Of
Appointment to Give Appointees A Presently Exercisable General Power Of
Appointment and Suspending Trustee’s Power Of Sale, to Trigger Delaware Tax
Trap
ARTICLE
Exercise of Power of Appointment
I am granted a power of appointment under Article .............., Paragraph
.............. of the trust created under the law will of *grantor*. I am, under that instrument,
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authorized to appoint the trust held for my benefit to and among the descendants of
*grantor*, outright or in further trust and on such terms as I select. I hereby exercise
that non-general power to appoint the said trust share as follows:
A. Existence of Non-General Power of Appointment. The trustee shall divide the
appointed trust fund into as many separate equal shares as shall be required to provide
one (1) separate equal share for each of *grantor*’s children who survives me, and one
(1) separate equal share for the then-living descendants, per stirpes, of each of
*grantor*’s children who does not survive me but who is survived by then-living
descendants.
B. Creation of Presently Exercisable General Power of Appointment. The
trustee shall hold the share for each child or other descendant of *grantor* in trust as
follows:
1. Until the termination date, defined below, the trustee shall distribute
to or for the benefit of each such child or descendant (1) all of the net income of the trust,
not less often than annually; (2) so much of the principal of the trust as is appropriate for
such child or descendant’s health, education, support, or maintenance, taking into account
other income available to such child or descendant from any source; and (3) so much of
the trust fund (including all or none) held for such child or descendant as such child or
descendant shall direct by specific exercise of this presently exercisable general power of
appointment. Commencing twenty (20) years after the date of my death and continuing
until the termination date, the trustee shall also have no authority to sell assets of this trust
fund.
2. Upon the termination date, the trustee shall distribute the remaining
trust fund as follows:
a. The trustee shall distribute the remaining assets of a child’s
or descendant’s separate trust under this article as such child or descendant may direct,
by specific reference to this non-general power of appointment in his or her last will or in
a signed, dated, and written instrument delivered to a trustee. This power may be exercised
to appoint a child’s or descendant’s separate trust fund, either outright or in further trust,
to or among any of my descendants, excluding the person holding the power of
appointment, his or her creditors, his or her estate, and the creditors of his or her estate.
b. The trustee shall distribute the unappointed assets of such
child’s or descendant’s separate trust to the child’s or descendant’s then-living
descendants, per stirpes. If there are no such then-living descendants, the trustee shall
distribute the unappointed assets of such child’s or descendant’s separate trust to my thenliving children and other then-living descendants, per stirpes, except that the share for any
child or other descendant of mine who has not then reached the age of
*Termination-Age* years shall be added to the trust for that child or descendant under
this article.
C. “Termination Date” Defined. The termination date is the date on which the
child or descendant dies.
7.

When to Create More General Powers of Appointment

The basis issue can arise repeatedly with respect to a non-marital trust that is likely to continue for
several generations. At each beneficiary’s death, the beneficiary’s excess applicable exclusion
amount (which could include a DSUE amount from the beneficiary’s predeceased spouse) can be
availed of to reduce capital gains taxes on the trust. The practical estate planner should consider
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giving the trustee of a multi-generational non-marital trust the power to grant other beneficiaries
apart from the surviving spouse a testamentary general power of appointment.
8.

Asset Protection Issues

Generally, appointive property that is the subject of a non-general power of appointment created by
someone other than the powerholder is exempt from claims of the creditors of the powerholder or
his or her estate. See Restatement (3d) Property § 22.1; Restatement (2d) Property § 13.1; UPOAA
§ 504(a); and Fiduciary Trust Co. v. First Nat’l Bank of Colorado Springs, Colo., 181 N.E.2d 6
(Mass. 1962). While there is no clear authority on this point, the spouse’s power of appointment
may be a general power of appointment for federal estate tax purposes, but its scope is not actually
expanded and, therefore, for state law, it should remain a non-general power of appointment.

E.

State Estate Tax Considerations.

State estate taxes may be an important consideration when causing more assets to be included in the surviving
spouse’s gross estate. In those states that impose a state estate tax with an exemption level that is below the
federal applicable exclusion amount, creating a non-marital share equal to the first deceased spouse’s full
federal applicable exclusion amount will generate a state estate tax. Some estate planners still favor this
approach, because it may reduce state estate taxes due at the surviving spouse’s death, if the assets in the
non-marital trust appreciate in value between the death of the first spouse and the death of the surviving
spouse. Causing some of the non-marital trust assets to be included in the surviving spouse’s gross estate
may result in the imposition of two state estate taxes on the same assets. The practical estate planner must
consider this in determining whether or not to use a technique that may increase the surviving spouse’s gross
estate in an effort to reduce income taxes on appreciated non-marital trust assets.

F.

GST Tax Considerations.

All of the techniques described above have the disadvantage of rendering meaningless at least part of the first
spouse’s allocation of GST exemption to the non-marital trust. Including assets of the non-marital trust in
the surviving spouse’s gross estate makes the surviving spouse a new transferor, for GST tax purposes. Regs.
§ 26.2611-1. See also Harrington, Kwon, Plaine & Zaritsky, “Generation-Skipping Transfer Taxes”, ¶ 2.02
(Thomson Reuters/WG&L 2d ed 2001).
1.

Redetermining the Inclusion Ratio.

The inclusion ratio of the trust must, therefore, be redetermined. The inclusion ratio in such
situations will not remain at zero, even if the first spouse allocated adequate GST exemption to the
trust initially, unless the surviving spouse also allocates sufficient GST exemption to shelter the
portion of the trust assets included in his or her gross estate from GST tax.
2.

Real or Theoretical?

This is usually a theoretical problem, however, because a surviving spouse who has unused basic
exclusion amount sufficient to shelter additional assets from estate tax is almost certain to have an
equal amount of unused GST exemption, which can preserve the non-marital trust’s zero inclusion
ratio.
3.

Surviving Spouse Without Adequate GST Exemption.

The surviving spouse might, however, lack adequate GST exemption to shelter the non-marital trust
from future GST tax, if the non-marital trust assets or the spouse’s own assets continue to appreciate
after the actions that cause part of the trust assets to be included in the spouse’s gross
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estate. In such a situation, the various calls on the surviving spouse’s use of his or her GST
exemption could exceed the assets the disposition of which could ultimately cause a GST tax to be
imposed.

G.
Trust

Other Basis Techniques for Non-marital Trusts -- Power of Appointment Support

1.

In General

The Power of Appointment Support Trust (“POAST”) 38 is a trust used to take care of a senior
generation, while at the same time, to the extent that such senior generation will not fully consume
his or her unused applicable exclusion amount and / or unused GST exemption, such unused tax
benefits could possibly be used to accomplish other advantages, such as obtaining a basis adjustment
when the senior generation passes and exempting assets from transfer taxes for generations. We
discuss this in detail below.
A POAST is typically structured as an irrevocable trust, created by a wealthy individual (referred to
as “G2”) for the benefit of descendants (referred to as “G3”) and ancestors (referred to as “G1”).
Descendants are typically children, grandchildren, etc. Ancestors are typically G2’s parents;
however, they can include G2’s grandparents, aunts, uncles, or anyone who is older than G2. The
POAST is generally structured to last for generations (i.e., the typical dynastic trust that lasts beyond
the typical rule against perpetuities). Finally, to achieve income tax benefits, the POAST is often
structured as a grantor trust.
Some may wonder whether the POAST is a new concept. It is, and it is not! The idea is new, but the
concepts that are implemented are well established. The POAST is a combination of old concepts
used in new innovative ways to yield tax benefits. It is a new planning vehicle that takes older
concepts and incorporates them simply to achieve better tax and non-tax planning results.
2.

Who May Benefit from the POAST

The POAST is an income and transfer tax and asset protection strategy for G2s. The G2’s are what
is often called the “sandwich generation”, in that they are sandwiched between less wealthy parents
and children. And, thus, they are planning (a) for their children, grandchildren, and more remote
descendants, (i.e., G3), and (b) the contingency that parents, grandparents, aunts, uncles, and more
senior generations (i.e., G1) may need financial help in the future.
The POAST can also be used as a transfer tax planning tool, taking advantage of any otherwise
unused applicable exclusion amount (“OU-AEA”) or otherwise unused GST exemption (“OU- GST
exemption”) that a client’s ancestor (G1) may otherwise “waste” at death. Additionally, because the
POAST may also be used to achieve a basis ‘step-up’ for appreciated assets during G2’s lifetime, it
may be a good planning tool for those who have a need to assist ancestors, while taking advantage
of income tax benefits.

38

This concept is based on an article co-authored by one of the authors. See, Austin, Beaudry, Law, Introducing The Power of
Appointment Support Trust (“POAST”), Trust & Estates, Dec. 2015. The ideas were based on a number of articles, including,
M. Davis, “Planning for new Basis at Death,” American Bar Association, Fiduciary Income Tax Committee Meeting (Jan. 31
2015); Berry, “Powers of Appointment in the Current Planning Environment,” 49 th U. Miami Heckerling Inst. on Est. Plan
(2015); J. Bergner, “Waste Not Want Not, Creative Use of General Powers of Appointment to Fund Tax- Advantaged Trusts,”
2006 ACTEC Annual Meeting Presentation; R. Franklin and L. Law, “Clinical Trials with Portability,” 48 th U. Miami
Heckerling Inst. on Est. Plan (2014); and E. Morrow, “The Optimal Basis Increase Trust (OBIT),” LISI Estate Planning
Newsletter #2080 (March 20, 2013) at http://www.leimbergservices.com.
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a)

Who are the Parties to the POAST
(1)

The Trust

The POAST should be structured as an irrevocable grantor dynastic trust (IGDT).
If there are multiple ancestors who need financial assistance, consider creating a
separate POAST for each such ancestor.
(2)

The Grantor

G2 will be the grantor. If G2 is married, each spouse should create a separate
POAST.
(3)

The Beneficiaries

For most irrevocable dynastic trusts, the income beneficiaries are generally G2’s
descendants (i.e., G3). For the POAST, G2’s parents, grandparents, etc., (i.e., G1)
are added as beneficiaries. If there are multiple G1s, we suggest a separate POAST
for each G1, since the allocation of such G1’s OU-GST exemption and utilizing
each separate G1’s OU-AEA would be important.
(4)

The Trustee

It is better to have an independent trustee (e.g., a corporate trustee). However, it
is possible for a beneficiary or a grantor’s spouse to be a trustee.
(5)

The Trust Protector

Appointing a trust protector may be prudent. The Trust protector would be given
the power to deal with unanticipated challenges or take advantage of future
opportunities. For example, the trust protector may have the power to add or
remove beneficiaries, or to add certain powers where one may be able to take
advantage of a GST taxable event or a new basis adjustment opportunity. For more
on trust protectors, see, Bove, “Trust Protectors: A Practice Manual with Forms”,
Juris Publishing, Inc., (2014); Sherby, “In Protectors We Trust: The Nature and
Effective Use of ‘Trust Protectors’ As Third Party Decision Makers”, 49th
University of Miami Heckerling Institute on Estate Planning (2015).
Specifically, the trust protector may be given the ability to provide a beneficiary
with a general power of appointment (“GPOA”), which may be contingent,
testamentary and/or inter vivos, depending on the circumstances, to enhance
income or transfer tax benefits.
b)

Why a POAST versus an Irrevocable Grantor Trust

Among other things, typical irrevocable dynastic trusts are used to reduce G2’s estate (by
transferring assets (and appreciation)) for estate tax purposes, keeping them out of the
transfer tax system (to the extent that they are GST exempt), and protecting such assets
from creditors while in the trust. The goal is generally to look “down-stream” to benefit
descendants. The grantor typically uses his/her AEA, annual exclusion and GST
exemptions. The POAST be comparison is designed to plan for both “up-stream” and
“down-stream” beneficiaries, and to not only use G2’s AEA, annual exclusion and GST
exemptions, but also to take advantage of G1’s OU-AEA and OU-GST Exemption.
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The POAST is intentionally structured to be included in G1’s estate to the extent of G1’s
OU-AEA, whereas in planning, typically, the traditional IGDT is never designed to be
included in a beneficiary’s estate. This is what makes the POAST different.
3.

Structuring the POAST

The POAST would generally be structured where G2 is the grantor, G1 and G3 will be the
beneficiaries, and G2’s spouse can possibly be a beneficiary.
The potential trustees could be, G2’s spouse, G1, G1’s spouse, G3, G3’s spouse other trusted
individual (who is not the grantor, nor the beneficiary), and/or a corporate trustee.
Typically, the trust will last as long as possible under state law. Thus, if governed under the laws of
states like Delaware, South Dakota, etc., the trusts could last into perpetuity.
For flexibility and tax planning, G1 would be given a general power of appointment; however, it
should have some limitations, as we discuss below. G3 would be given non-general power of
appointment. If G2’s spouse is a beneficiary, G2’s spouse may be given a non-general power of
appointment.
At G1’s death, the trust would then be held for the benefit of G3 and G2’s spouse, if G2’s spouse
was a beneficiary. If G2 predeceases G1, the trust would continue for G1, G3 and G2’s spouse, if
G2’s spouse was a beneficiary.
4.

What are the Dispositive Provisions
a)

For G1
(1)

Income and Principal

The POAST is designed to support G1, thus, the trustee would be given the
discretion to distribute income and/or principal to G1 for G1’s health,
maintenance and/or support. Additionally, an independent trustee should have the
discretion to distribute income and/or principal for G1’s best interest. This allows
the trustee to make distributions if needed.
(2)

Testamentary General Power of Appointment

To utilize G1’s OU-AEA and OU-GST exemption, G1 is given a testamentary
general power of appointment (“GPOA”). The power of appointment that should
be limited to achieve the goals of being able to use G1’s OU-AEA and OU-GST
exemption, while at the same time not opening the assets in the trust to any
exposure as a result of the power of the power of appointment.
(a)
Limited to the Lesser of the OU-AEA and the OUGST Exemption
If G1 is given a testamentary GPOA over the POAST, at the time of G1’s
death, the entire value of the POAST would be included in G1’s gross
estate. This could cause unintended consequences (i.e., it may cause a
Federal estate tax, where one was not anticipated). To eliminate this
contingency, G1’s testamentary GPOA should be structured as a
contingent testamentary GPOA (or a “CT-GPOA”). The CT-GPOA is
not a new concept. It has been used for over 30 years (i.e., since the
inception of the 1986 version of the GST tax) to minimize the impact of
such tax. The drafter should be careful in
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structuring the CT-GPOA to minimize risking the IRS raising the step
transaction / implied agreement doctrine.
In general, the CT-GPOA should be limited to the lesser of G1’s (a) OUAEA, and (b) OU-GST exemption. Note, we do not discuss the state
estate tax implications for those individuals living in states that are
subject to a state estate tax. However, such taxes should be considered,
analyzed and the implications discussed with the grantor and the donee
of the power when drafting the CT-GPOA.
The following examples explain why the CT-GPOA should be limited to
the lesser of the OU-AEA and OU-GST exemption. The following
general facts are to be used for each of the next few examples in this
section
• The BEA is $5 million (and has no cost-of-living-adjustment
(“COLA”)).
• The estate and gift tax rates are 40%.
• The GST exemption is $5 million (and has no COLA).
• The GST tax rate is 40%.
• Grandparent, G1, is unmarried.
• G1 has no DSUE amount.
• G1 is the parent of child, G2.
• G1 is the grandparent of a number of grandchildren, collectively G3.
• The value of G1’s gross estate (not including assets from the
POAST) is $ 1 million.
• G1 has no debts / expenses at death.
• G2 creates a POAST that is valued at $12 million at G1’s death.
• The POAST is for the benefit of G1 and G3.
• G1 is given a testamentary GPOA limited to creditors of GP’s estate
(unless otherwise stated). (Note: The GPOA may be limited in amount
depending upon the example).
• G2 is married.
• G2’s spouse is not a beneficiary of the POAST.
• Corporate Trustee is the trustee of the POAST.
Example 12: G1 dies in 20X1, having made no taxable gifts, and having
used no GST exemption as of death. G1 is not a beneficiary of a POAST.
G1 leaves her entire estate outright and free of trust to her grandchildren,
G3. As a result of her death, GP’s OU-AEA would be
$4 million (i.e., $5 million BEA less the $ 1 million net taxable estate),
and OU-GST exemption would also be $4 million (i.e., $5 million GST
exemption reduced by the generation-skipping transfer to G1’s
grandchildren). Because G1 is not the beneficiary of a POAST, G1 will
otherwise waste $4 million of her AEA and GST exemption.
Example 13: Assume the same facts as Example 12, however, G1 is a
beneficiary of the POAST and G1 is given an unlimited GPOA, and G3
will be the only other beneficiaries.
In this example, since G1 has an unlimited testamentary GPOA, all $12
million of the POAST’s assets will be in G1’s gross estate (triggering an
estate tax) and a GST tax. This demonstrates the danger of having an
unlimited GPOA (i.e., inadvertently triggering an estate tax). Assuming
the estate tax rate of 40%, the estate tax would be $3.2
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million ($13 million less the AEA of $5 million = $8 million x 40% =
$3.2 million). In addition to the estate tax, a GST tax would be due. At
GP’s death, the POAST will only have skip persons as beneficiaries;
therefore, a taxable termination would occur. GP’s executor could
allocate GP’s OU-GST exemption to the POAST, which would then
reduce the tax burden. Assuming that GP’s OU-GST exemption (of $4
million) is allocated, that amount would be GST exempt; however, the
balance of $8 million (i.e., $12 million less $4 million) would be subject
to the GST tax. Since this is a taxable termination, the POAST’s trustee
would be liable for the tax.
The upside is all of the remaining assets will get a basis adjustment under
Code § 1014(b)(9).
Example 14: Assume the same facts as Example 12, however, assume
that G1 made no taxable gifts, but had used $500,000 of her GST
exemption during life, so that G1’s OU-AEA was $4 million and her OUGST exemption was $3.5 million. In this case, the estate tax liability
would be the same; however, the GST tax liability would increase as a
result of the OU-GST exemption begin $500,000 less. At a tax rate of
40%, this would translate to a $200,000 increase in GST tax.
Example 15: Assume the same facts as Example 12, however, assume
that G1’s GPOA is a CT-GPOA limited to the lesser of (a) GP’s OUAEA or (b) OU-GST Exemption. In this case, at the time of GP’s death,
there would be no estate or GST tax liability. In this case, the OU-AEA
or OU-GST exemption is the same (i.e., $4 million), thus, the amount
that is included in GP’s gross estate is $4 million, and her taxable estate
would be $5 million (i.e., her $1 million of assets plus GP’s CT-GPOA
of $ 4 million). Because GP’s AEA immediately before death is $5
million, there will be no estate tax. For GST tax purposes, GP will be
considered the transferor as to $4 million of the POAST. GP’s executor
could allocate her GST exemption to that portion of the trust and the trust
would be wholly GST exempt (as to that portion). Thus, there would be
no GST tax liability. Finally, only
$4 million of assets will receive a basis adjustment for income tax
purposes.
Example 16: Assume the same facts as Example 14, however, G1’s
GPOA is a CT-GPOA limited to the lesser of GP’s OU-AEA or OUGST Exemption.
Recall that in Example 13, G1’s OU-AEA was $4 million and her OUGST exemption was $3.5 million. The amount included in GP’s taxable
estate would only be $3.5 million (i.e., the lesser amount), thus, the
taxable estate would be $4.5 million (i.e., $1 million of GP’s assets plus
GP’s CT-GPOA of $3.5 million). In this Example 16, $500,000 of GP’s
OU-AEA is wasted, because her AEA (of $5 million) exceeds her taxable
estate (of $4.5 million). However, for GST tax purposes; there will be no
GST tax liability. In this case, since GP is the transferor of $3.5 million,
and GP’s executor can allocate all $3.5 million of her OU-GST
exemption to the portion of the POAST that was included in GP’s estate,
such portion of the trust (or if the trust was severed, the entire severed
trust over which GP had the CT-GPOA)
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would be tax exempt, and thus there will be no GST tax liability. The tax
basis will be adjusted for the $3.5 million inclusion.
Example 17: Assume the same facts as Example 16, however, assume
G1’s GPOA is a CT-GPOA limited to the greater of GP’s OU-AEA or
OU-GST exemption. In Examples 12 and 13, we illustrated that if the
CT-GPOA is not limited it could potentially trigger the estate and GST
tax. Example 17 is based on Examples 14 and 16. In this example, the
value of G1’s CT-GPOA would be $4 million (i.e., the greater of $4
million or $3.5 million). G1’s estate will not suffer an estate tax liability;
because GP’s taxable estate would be $5 million (i.e., $1 million of her
assets plus $4 million of the CT-GPOA over the POAST) which is offset
by her $5 million AEA. However, there will be a GST transfer that will
be considered a taxable termination as to $500,000 (i.e., the difference
between the $4 million CT-GPOA over the amount of GP’s OU-GST
exemption of $3.5 million), which would trigger a GST tax liability.
Assuming a 40% GST tax, the liability would be
$200,000.
The question for the planner is whether it is worth paying the GST tax to
obtain the income tax basis adjustment in cases where it is anticipated
that the OU-AEA will be larger than the OU-GST exemption.
In cases where the OU-GST exemption will be larger than the OU- AEA,
a decision should be made by G2 (i.e., the grantor of the POAST) to
determine whether it makes sense to trigger an estate tax to accomplish
two goals: (1) a basis step up as to the amount of the taxable estate in
excess of G1’s AEA, and (2) full utilization of G1’s GST exemption.
b)

For G2

G2’s spouse can have a lifetime interest in the trust. The trustee could be given
discretionary power to distribute funds to the spouse, as may be needed. If G2’s spouse
wants to create a POAST and also give the other spouse a beneficial interest, the drafter of
the trusts would have to consider the impact of the reciprocal trust doctrine, which may
cause inclusion of both POASTs in each of the spouse’s estates.
There has been a fair amount of literature about giving G2’s spouse lifetime access to a
trust; hence, the term “Spousal Lifetime Access Trust” or “SLAT”. See, e.g., Merric and
Goodwin, Spousal Lifetime Access Trusts – The Good, The Bad and The Ugly, Part I, LISI
Estate
Planning
Newsletter # 1334
(August 20, 2008) at
http://www.leimbergservices.com/; Merric et al., Part II, LISI Estate Planning Newsletter
# 1368 (November 12, 2008) at http://www.leimbergservices.com/; and Merric et al., Part
III, LISI Estate Planning Newsletter # 1379 (December 2, 2008) at
http://www.leimbergservices.com/.
c)

For G3

Generally, during G2’s lifetime, G3s would be discretionary income and principal
beneficiaries. Upon G2’s death, the POAST would distribute assets in the manner that is
typically provided for under G2’s testamentary instruments (e.g., last will and testament
and/or revocable trust). It is beyond the scope of this outline to discuss the plethora of
variations of dispositive provisions that are typical under these circumstances.
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G3s are given a power of appointment upon death. Typically, the power of appointment is
not a general power of appointment (as such term is defined under Code section 2041) to
avoid estate tax inclusion, rather the power would be generally limited in favor of spouses,
descendants, and/or spouses of descendants (and perhaps charity).
5.

Tax Implications
a)

G1
(1)

During G1’s Lifetime

During G1’s lifetime, there will be no gift or GST tax implications to G1.
(2)

At G1’s Death
(a)

Basis Adjustment

At G1’s death, because G1 is given a CT-GPOA (hopefully limited to
the lesser of G1’s OU-AEA and OU-GST exemption), there should be
no estate and/or GST Exempt taxes. Additionally, to the extent of G1’s
GST exemption, the assets in the POAST would receive a basis
adjustment.
(b)

Does Grantor Trust Continue

At G1’s death, so long as G1 does not exercise her GPOA, grantor trust
treatment will continue as to G2. Code § 671; Reg. §§ 1.671-2(e)(1); 2(e)(5); and -2(e)(6)(Example 9). If, however, G1 exercised her GPOA,
the grantor trust treatment will no longer continue. Id.
b)

G2

Depending upon how the POAST was structured, there could be income and transfer tax
implications.
(1)

During G2’s Lifetime
(a)

Income Tax Implications

If the POAST is structured as a grantor trust for Federal income tax
purposes, the transfer of the assets to the trust would not be a taxable
event. Rev. Rul. 85-13. The tax basis of the assets in the POAST will be
G2’s tax basis immediately before the gift.
If the POAST is structured as a non-grantor trust for Federal income tax
purposes, the transfer of the assets would not be a taxable event. The
basis of the assets will be a transferred basis, subject to the rules under
Code § 1015.
After the initial transfer while G1 is alive, if the trust is a grantor trust,
all items of income, deduction, credits, etc., are reported on G2’s
personal income tax return. Rev. Rul. 85-13. If the trust is a non- grantor
trust the trust, the beneficiaries, and/or both will be subject to income
tax, based on the trust’s gross income and the distributable net income of
the beneficiaries. Code §§ 651, 652, 661 and 662.
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When G1 dies, to the extent that any portion of the trust is included in
G1’s estate as a result of G1’s CT-GPOA, the basis of those assets will
receive a basis adjustment. Code §§ 1014(a) and (b)(9).
Planning Pointer: From a planning perspective, when the basis of the
assets are adjusted (as a result of G1’s death), it may be a good time to
consider diversifying the trust’s assets, since the basis and fair market
value would be roughly the same when the assets are finally sold.
The grantor trust status should continue after G1’s death, here all income,
deductions, etc., are reportable to G2. Rev. Rul. 85-13. However, see
discussion above what happens if G1 exercises here CT- GPOA.
(b)

Transfer Tax Implications

Depending upon how the assets are funded into the trust, there may be
gift tax implications. See discussion below of how to fund assets into the
POAST using non-taxable strategies.
At the time of the initial transfer, G2 can allocate G2’s GST exemption
to the trust. However, because G2’s goal is to utilize G1’s GST
exemption (when G1 dies), it would be imprudent for G2 to allocate any
of his/her GST exemption at the time of the initial transfer. Rather, it
would be better for G2 to wait until after G1 dies before determining if
G2 wants to allocate his/her GST exemption.
During G1’s lifetime, after the initial transfer there are no other gift tax
ramifications (unless G2 makes subsequent gifts).
During G1’s lifetime, after the initial transfer there are no other GST tax
ramifications (unless G2 makes a subsequent gift).
Upon G1’s death, to the extent assets are included in G1’s estate (as a
result of the CT-GPOA), depending upon the limitations of the GPOA,
there may or may not be a Federal estate tax.
Upon G1’s death, to the extent that G1 is the ‘transferor’ (as such term
is defined in Code § 2652(a) for GST tax purposes), part or all of G1’s
OU-GST exemption should be allocated to the POAST.
Planning Pointer: It may be better if the trustee severs the trust so that
the part of the trust over which G1 is a transferor is a separate trust and
G1’s executor can then allocate G1’s OU-GST exemption to that portion
of the trust (with the intention that the trust would have in inclusion ratio
of zero (0) and be fully GST exempt). If G1’s OU-GST exemption is less
than the value of the severed trust, then a subsequent severance would be
generally better to have trusts with inclusion ratios of zero (0) and one
(1).
Planning Pointer: After the allocation of G1’s OU-GST exemption, G2
should determine whether G2 wishes to allocate any of his/her unused
GST exemption to the POAST (that is not otherwise GST exempt
because of the allocation of G1’s OU-GST exemption). If so, G2 can
make a late allocation.
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(2)

At G2’s Death
(a)

Income Tax Implications

Conventional wisdom is that the income tax basis of the assets in the
POAST is unaffected by G2’s death. However, well-versed, highlyrespected estate planners argue that, read literally, there should be a basis
adjustment at G2’s death. We leave it to the reader to determine which
approach is appropriate for his/her client. See, Zaritsky and Law, “Basis,
Banal? Basic? Benign? Bewildering?”, 49th U. Miami Heckerling Inst.
on Est. Plan, 2015
If the trust was a grantor trust during G2’s lifetime, generally at the time
of G2’s death, the trust would cease to be a grantor trust (i.e., it would
become a non-grantor trust). However, if G2’s spouse was a beneficiary
of the trust, depending upon her interest in the trust, the trust may
continue to be a grantor trust until her death (or other event that would
cause grantor trust status to cease). Code § 677. If the trust was a nongrantor trust before G2’s death, there will be no change as a result of
G2’s death.
(b)

Transfer Tax Consequences

Upon G2’s death, the assets are excluded from G2’s gross estate;
therefore, there are no estate tax implications.
To the extent of G2‘s OU-GST exemption and G2 is deemed to be a
transferor of any part of the POAST, G2’s executor could make a late
allocation of G2’s OU-GST exemption to that portion of the POAST.
c)

G3
(1)

During G3’s Lifetime
(a)

Income Tax Implications

During G3’s lifetime, if the trust is a grantor trust, and if distributions are
made to G3, those distributions would be tax free to G3. If the trust is a
non-grantor trust G3, the trust, or both, will be subject to income tax,
depending on the trust’s distributable net income.
(b)

Transfer Tax Implications

In general, there will be no gift and/or GST tax implications to G3.
(2)

Death of a G3
(a)

Income Tax Implications

When G3 dies, there should be no income tax implications to the POAST
or any of the beneficiaries.
(b)
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Estate and GST Tax Implications

There should be no estate or GST tax implications, because the POAST
is designed to be excluded from G3’s estate at his/her death. These
benefits should continue as long as the trust remains in existence.
6.

Funding the POAST
a)

Traditional Funding

There are generally two ways to fund a POAST: G2 can transfer his / her assets to the
POAST’s trustee, or existing trusts can pour assets into the POAST.
If G2 contributes assets to a POAST, G2 can do so by making annual exclusion or
Crummey gifts. Annual exclusion gifts avoid any gift tax liability. To the extent that the
transfers to the POAST exceed G2’s annual exclusion amounts, the gifts would be taxable
gifts, which, depending upon G2’s available AEA, may or may not trigger a gift tax
liability. The decision on how much to fund the trust would be left to G2 to determine
what would make the most sense, based upon G2’s financial situation and G1’s anticipated
OU-AEA and OU-GST exemption.
b)

Creative Funding

One of the major goals of the POAST is to utilize G1’s OU-AEA and OU-GST exemption,
by causing part or all of the assets in the POAST to be included in G1’s gross estate. A
goal, not explicitly stated before, is to try to fund the POAST with assets, but to do so
without using too much of G2’s AEA. Funding by using G2’s annual exclusion amounts
accomplishes that goal; however, it is very limited. There are several other planning ideas
where assets could fund the POAST during G1’s lifetime, yet use little or none of G2’s
available AEA.
(1)

Grantor Retained Annuity Trust (“GRAT”) Pour-over

Using zeroed-out GRATs are generally a good planning tool in low-interest-rate
environments. There is little or no use of G2’s AEA, and if the GRAT is
successful, the assets remaining in the GRAT after payment of the final annuity
to G2 could be used to fund the POAST. This is an ideal way to fund the POAST,
because of the low use of G2’s AEA, and because the assets that come from the
GRAT will not be GST exempt.
The downside of this type of mechanism is that G2 could die and thus the GRAT
would not pour over to the POAST, or the investments in the GRAT may not
outperform the GRAT’s hurdle rate (i.e., the Code section 7520 rate on date of
funding). To mitigate those issues, the planner should have other mechanism to
fund the POAST.
(2)

Charitable Lead Annuity Trust (“CLAT”) Pour-over

CLATs, like GRATs, are also a good estate planning tool to use in low interest
rate environments. Like GRATs, if the investments inside of the CLAT exceed
the hurdle rate, the remainder generally passes to non-charitable beneficiaries. If
there is a POAST, consider leaving the remainder to the POAST.
(3)

Make an Existing Trust a POAST

Although not technically a way to “fund” a POAST in order, to have a largerfunded POAST, consider turning an existing irrevocable trust into a POAST.
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There are a few possible ways to do this, depending upon the governing law of
the existing trust.
(a)

Judicial Modification

First, the parties could consider a judicial modification of an existing
trust. For instance, the grantor, beneficiaries and trustee could petition a
court to add G1 as a discretionary income and principal beneficiary
(providing G1 with a CT-GPOA).
(b)

Non-Judicial Modification

Second, if the state law permits, it may be possible to accomplish the
same (i.e., adding G1 as a beneficiary) through non-judicial
modification.
(c)

Trust Protector

Third, again, depending on state law, if there is a trust protector, and the
trust protector can add beneficiaries, it may be possible to simply add G1
as a beneficiary and provide G1 with a CT-GPOA.
(d)

Decanting

Fourth, depending on state law, perhaps the trustee of the existing trust
could decant the trust and have G1 added as a beneficiary (with a CTGPOA).
(4)

Life Insurance on G1’s Life

Depending upon G1’s insurability and the cost of insurance, another way to
increase the value of the POAST at G1’s death is to have the trust purchase a life
insurance policy on G1’s life.
(5)

Selling Assets to the POAST

Another way to add value to the POAST is to sell assets such as closely-held
businesses at a discounted value to the POAST and take back a promissory note
with a favorable interest rate. If the assets outperform the interest rate on the
promissory note, the appreciation will increase the net value of the POAST.
7.

Other Issues
a)

Premature Death of G2

If G2 predeceases G1 (i.e., the child predeceases the parent) the basis of the transferred
assets will likely not receive a basis adjustment upon G2’s death (i.e., the opposite income
tax result then if G2 had done nothing).
G2’s premature death must be put into perspective. If the death was foreseeable (i.e., G2
was ill at the time of the planning), the POAST should not have been a suggested planning
tool. Conversely, if death was not foreseeable, the statistical likelihood of G2 predeceasing
G1 would have been small, and thus likely ignored. Premature death simply delays the
income tax benefit of the basis adjustment (unless you take the position that the basis can
be adjusted at G1’s death).
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If the death is foreseeable after the POAST was created, and if the trust is a grantor trust,
it is likely that there would be a ‘swap power’ under Code section 675(4)(C). This swap
power would allow G2 to swap G2’s higher-basis assets with the POAST’s lower-basis
assets during G2’s lifetime to reduce the impact of waiting for the lower-basis assets to be
adjusted when G1 dies.
It is important to remember the income tax benefit (i.e., basis adjustment) is only one of
the benefits, the other benefits include the allocation of G1’s OU-GST exemption and the
ability to care financially for G1, should the need arise.
If there is concern about G2’s premature death, then consider two options: (1) have the
POAST purchase a life insurance policy on G2’s life; and (2) do not use the POAST, if
basis adjustment is the primary goal.
b)

Creditor Issues of G1

Giving G1 a GPOA raises the possibility of G1’s creditor reaching the assets either inside
or distributed to G1. Limiting the GPOA in favor of creditors of G1’s estate to cause the
inclusion of the POAST assets (in whole or in part, depending upon the extent of the CTGPOA and the POAST’s value), is probably the best route.
If G1 has creditor issues, we suggest that the advisor examine state law to determine if the
POAST’s assets could be reached by G1’s creditors.
What appears to be clear is that state laws vary and the state of the law in this particular
area is not clear (it is murky at best). Thus, we suggest that the advisor determine whether
the POAST’s assets will be well-protected, and if not, the POAST should not be used as a
planning vehicle.
c)

G1 Redirecting Assets

Another issue that may arise is the fact that G1 may either want to redirect assets in the
POAST or may be persuaded to do same. If the CT-GPOA is limited to creditors of G1’s
estate, then the risk of redirection is limited. However, one should be mindful of this issue.
8.

Conclusion about POASTs

The income, transfer tax, and non-tax benefits of the POAST, is a viable solution for the sandwich
generation.

H.
Other Basis Techniques for Non-marital Trusts -- The Tax Basis Revocable Trust
and the JEST
1.

Using a General Power of Appointment to Obtain a Basis Increase

Property subject to a general power of appointment held by a decedent is included in his or her gross
estate for federal estate tax purposes under Code § 2041, and that property included in a decedent’s
gross estate for federal estate tax purposes obtains a new basis equal to its estate tax value. In a
technical advice memorandum and several private letter rulings, the IRS has taken the position that
the mere fact that property is subject to a deceased spouse’s general power of appointment does not
assure that it will receive a basis step-up, and that Code § 1014(e) will avoid such a step-up if the
surviving spouse who granted the power of appointment had the right to revoke the transfers to the
trust during the year prior to the first deceased spouse’s death. These
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rulings form the basic authority on so-called “tax basis revocable trusts” and “joint estate step-up
trusts (JESTs).”
2.

TAM 9308002 and the Tax Basis Revocable Trust

This technique, its rejection, and the possibility that the IRS is incorrect, can best be understood in
the context of the various rulings on this transaction, now known as the tax basis revocable trust.
The first such ruling was TAM 9308002 (Feb. 26, 1993).
a)

Community Property Tax Treatment in a Common Law State?
(1)

Facts

H and W, who were U.S. citizens living in the common-law state of X, created a
joint revocable trust one month before W’s death. They placed all property held
by them, most of which had been held as joint tenants, into the trust. The trustees
were directed to distribute the net income from the trust property to or for the
benefit of the grantors in quarter-annual or more frequent installments, and to
distribute as much of the principal of the trust property as the trustees determined
necessary for the grantors' health, education, support, and maintenance so that the
grantors could continue their accustomed manner of living.
•

Either grantor, acting alone and without the consent of the other grantor,
could have revoked the trust during the grantors' joint lifetimes, in which case
an undivided one-half interest in the trust property would have been
distributed free of the trust to each grantor. Neither grantor exercised the
power to revoke the trust.

•

At the date of death of the first grantor to die, the trust provided that the
decedent's one-half interest in the property passed to the surviving grantor
outright and free of trust.

•

Each grantor had the power to compel the trustee by an inter vivos instrument
to pay the taxes, debts, and expenses of that grantor from any assets in the
trust. The other grantor's right to revoke the trust is not affected during the
lifetime of the grantor making the request, but if a grantor makes the request
and the other grantor has not elected to revoke the trust prior to the requesting
grantor's death, then at the time of the requesting grantor’s death, the
surviving grantor's powers to amend, revoke and withdraw are subject and
subordinate to the trustee's duties to pay the taxes, debts, and expenses of the
decedent grantor. At the date of W’s death, neither of the grantors had
notified the trustee that the trustee was to make such payments.

•

W’s personal representative included the entire trust fund in her gross estate,
including one-half of the trust fund under Code § 2038, because of the right
to revoke, and the other half under Code § 2041, because of the power of
appointment.
(2)

IRS Analysis and Conclusions
(a)
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Section 1014(e) Prevents Double Basis Step-Up

The IRS concluded that Code § 1014(e) applied and no basis step-up was
available for the surviving spouse’s one-half of the trust assets included
in the first deceased spouse’s gross estate under Code § 2041.
(b)

Legislative History of Section 1014(e)

The IRS explained that the legislative history of Code § 1014(e)
expresses Congress' concern that under the pre-1982 rules, an individual
could transfer appreciated property to a family member immediately
prior to the family member's death, anticipating that on the family
member's death the individual would receive the property back (through
bequest or devise) and obtain a step-up in basis. Under such
circumstances, there is little substance to the initial transfer to the
decedent, because of the short time between the two transfers. Further,
the IRS stated, Congress recognized that the allowance of an unlimited
marital deduction and the increase in the unified credit provided an even
greater incentive for persons to plan such death-time transfers of
appreciated property, since in many cases, the provisions eliminated any
estate and gift tax consequences with respect to the transfers. See
H. Rep. No. 201, 97th Cong. 1st Sess. 188 (1981), characterizing the
step-up in basis in such circumstances as “unintended and
inappropriate.” Code § 1014(e) applies, the IRS stated, unless the
deceased donor relinquished actual dominion and control over the
property for a full year prior to death. The IRS explained that
“In the instant case, the surviving spouse (i.e., donor)
held dominion and control over the property
throughout the year prior to the decedent's death,
since he could revoke the trust at any time. It was only
at the decedent's death that the power to revoke the
trust became ineffective. Because the donor never
relinquished dominion and control over the property
(and the property reverted back to the donor at the
spouse's death) the property was not acquired from the
decedent under section 1014(a) and (e),
notwithstanding that it is includible in the decedent's
gross estate. Taxpayer's position in this case would
produce the “unintended and inappropriate” tax
benefit Congress expressly eliminated in enacting
section 1014(e).”
3.

Later Private Rulings

The IRS issued several further private rulings involving similar transactions, and in each one
concluded that the portion of the trust contributed by the surviving spouse was includible in the first
deceased spouse’s gross estate under Code § 2041, but that no basis adjustment was allowed for that
portion of the trust fund under Code § 1014(e).
a)

PLR 200101021
(1)

Facts

In PLR 200101021 (Jan. 5, 2001), the grantors, a married couple, proposed to
create a joint trust and fund it with assets that they owned as tenants by the
entirety. The trustee would apply trust income and principal as the trustee

1-129

deemed advisable for the comfort, support, maintenance, health, and general
welfare of the grantors. Either grantor could terminate the trust by notice to the
other grantor. The trustee would, upon termination of the trust, deliver the trust
property to the grantors in their joint names as tenants in common.
•

Either grantor also could amend the trust while both grantors were living, by
delivering to the other grantor the amendment in writing at least 90 days
before the effective date of the amendment.

•

The trust also granted the first grantor to die a testamentary general power of
appointment, exercisable alone and in all events, to appoint part or all of the
assets of the trust to the deceased grantor’s estate or any other person.

•

In default of the valid exercise of this power of appointment, the trust fund to
which the power relates would be divided into marital and non-marital shares.
The marital share would be paid outright to the surviving spouse, and the nonmarital share held in a trust for the benefit of the surviving spouse, for his or
her support and maintenance, and to the couple’s descendants, for their
maintenance, support, and education.
(2)

IRS Conclusions

The IRS ruled, without significant analysis, that:
•

The transfer of joint property to the trust would not be a completed gift for
gift tax purposes, because each grantor would retain the power to terminate
the trust by written notice to the other grantor, and upon such termination, the
trustee would deliver the trust property to the grantors in both their names as
tenants in common;

•

Distributions of trust property to either of the grantors during their joint lives
would constitute a gift by the other grantor to the extent of one half of the
value of the trust assets distributed, but the gift would qualify for the gift tax
marital deduction under Code § 2523;

•

The first grantor to die would possess a general power of appointment over
the portion of the trust fund contributed by the other grantor and a power to
revoke the trust over the portion of the trust he or she had personally
contributed, causing the entire trust fund to be included in the deceased
grantor’s gross estate;

•

On the death of the first grantor to die, the surviving grantor would be treated
as relinquishing his or her dominion and control over the surviving grantor’s
one-half interest in the trust, and the surviving grantor would make a
completed gift for gift tax purposes of the surviving grantor’s entire interest
in the trust, and this gift will qualify for the marital deduction under Code §
2523; and

•

Code § 1014(e) would apply to any trust property includible in the estate of
the first grantor to die that is attributable to the surviving grantor’s
contribution to the trust and that is acquired by the surviving grantor, either
directly or indirectly, pursuant to the deceased grantor’s exercise, or failure
to exercise, the general power of appointment.

1-130

4.

Other Rulings

See also PLR 200403094 (Sept. 24, 2004) and PLR 200604028 (Jan. 27, 2006), reaffirming the
same points as PLR 200101021, except not addressing Code § 1014(e).
5.

Analysis of the IRS Position on the Tax Basis Revocable Trust
a)

Gift at Moment Before Death
(1)

Generally

TAM 9308002 stated that Code § 1014(e) applies to property acquired by the
decedent by gift unless, at least one year before death, the donor relinquishes
“actual dominion and control over the property.” Property is “acquired from the
decedent by gift” under Code § 1014(a) only upon such cessation of dominion and
control. This is a reasonable interpretation of the requirement of Code § 1014(e)
that the property be acquired by gift within one year of death.
(2)

Moment Before Death and Marital Deduction
(a)

Generally

PLR 200101021 states that on the death of the first spouse to die, the
surviving spouse is treated as relinquishing his or her dominion and
control over and completing a gift of the surviving spouse’s one-half
interest in the trust. This assumes that the gift is completed at the moment
before the first spouse’s death.
(b)

Gift Tax Marital Deduction

This analysis means that the surviving spouse makes a completed gift for
gift tax purposes of his or her interest in the trust, and that this gift
qualifies for the gift tax marital deduction under Code § 2523.
(c)
Suppose that the Gift Were Made at the Moment
After the First Spouse’s Death
If the gift were deemed to have been made at the moment after the
spouse’s death, which seems equally tenable in theory, the gift could not
be made to the spouse while he or she was married to the transferor; it
would be made to the beneficiaries of the deceased spouse’s estate, and
it would not qualify for the estate tax marital deduction. Some
commentators believe that this interpretation is at least as valid as the
one adopted by the IRS. See Blattmachr, Bramwell & Gans, “Estate Tax
Exemption Portability: What Should The IRS Do? And What Should
Planners Do In The Interim?,” 42 Real Prop. Prob. & Tr. J. 413 (Fall
2007). If the IRS took this position, however, the basis adjustment would
have to be allowed, because the property would not pass back to the
donor spouse.
(3)

What Was Transferred within One Year of Death?
(a)

The Surviving Spouse’s Contributed Property

TAM 9308002 and the other private rulings do not actually state whether,
within one year of his or her death the surviving spouse
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transferred to the deceased spouse the assets contributed by the surviving
spouse or the power of appointment over those assets. TAM 9308002
speaks of relinquishing dominion and control “over the property” within
one year of death. PLR 200101021 refers to the release of dominion and
control over “the Trust property.”
(b)

The Power of Appointment
(i)

Generally

Several commentators have interpreted the IRS as having
treated the power of appointment as having been transferred
within one year of death. See, e.g., Blattmachr, Bramwell &
Gans, “Estate Tax Exemption Portability: What Should The
IRS Do? And What Should Planners Do In The Interim?,” 42
Real Prop. Prob. & Tr. J. 413, 421 (Fall, 2007); and Fletcher,
“Drafting Revocable Trusts to Facilitate a Stepped-Up Basis,”
22 Est. Plan. 100, 105 (March/April, 1995).
(ii)

Is This Within Section 1014(e)?

This would seem to stretch Code § 1014(e) well beyond its
statutory language, because the power of appointment is not
itself property, but a power to control the disposition of
property.
(iii)

Analysis

In reality, however, the IRS focused on the fact that the
surviving spouse transferred property to the trust upon the lapse
of the power to revoke immediately before the first spouse’s
death. The fact that the property was also subject to a general
power of appointment was apparently insufficient to override
the operation of Code § 1014(e). The IRS, in essence, viewed
the failure under Code § 1014(e) to trump the inclusion of the
property in the first spouse’s gross estate under Code § 2041.
b)

Existence of a General Power of Appointment

The use of a tax-basis revocable trust or JEST to make the surviving spouse’s assets
available to take advantage of the first spouse’s applicable exclusion amount depends upon
the existence of a general power of appointment. The IRS appears not to have objected in
the actual rulings to treating the powers of appointment as general powers of appointment,
though it is understood that the IRS addressed this issue in the negotiations over TAM
9308002, though it did not address it in the final TAM.
(1)

Exercise with Consent of the Creator
(a)

The Agent’s Argument

The attorney whose planning was the subject of TAM 9308002 has
written that the IRS estate tax examiner in the TAM argued that the
power of appointment was a limited power because it was exercisable
solely in conjunction with its creator. The agent noted that W could
exercise the power only by giving notice to the trustees (including H)
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and that H would then be able to revoke the trust and withdraw his share
of the trust assets. As H had given W her power of appointment, the agent
argued that this had the effect of requiring W to exercise the power
together with its creator.
(b)

National Office Rules that the Power Was General

The IRS National Office ruled that W’s power of appointment was a
general power of appointment. This is consistent with several cases
which have held that a donor’s right to dispose of the property to which
a power of appointment relates after the exercise of that power is not
equivalent to a requirement that the power be exercised jointly with the
creator. Johnstone v. Comm’r, 76 F.2d 55 (9th Cir. 1935), cert. denied,
296 U.S. 578 (1935), aff’g 29 B.T.A. 957 (1934); Keeter v. U.S., 461
F.2d 714 (5th Cir. 1972), rev’g 323 F.Supp. 1093 (N.D. Fl. 1971);
GCM 37428 (1981). See discussion in Fletcher, “Drafting Revocable
Trusts to Facilitate a Stepped-Up Basis,” 22 Est. Plan. 100, 105
(March/April, 1995).
(2)

Requirement of Notice

The requirement that notice must be given to the other spouse before exercise of
an inter vivos power of appointment is insufficient to preclude the existence of the
general power of appointment even if notice must be given to the creator of the
power, acting as trustee. Code § 2041(a)(2); Reg. § 20.2041-3(b).
c)
Step-Transaction Doctrine and Exclusion of Property from
Surviving Spouse’s Gross Estate
(1)

Generally

One article suggests that the weakest element in the IRS analysis is that, any
portion of the assets contributed by the surviving spouse that are included in the
first spouse’s gross estate under Code § 2041 and that pass to a non-marital trust
of which the surviving spouse is a beneficiary, could be includible in the surviving
spouse’s gross estate. This article suggests that, under the step- transaction
doctrine, the transfer of property to the revocable trust by the surviving spouse
could be combined with their passage to a non-marital trust, to cause the nonmarital trust to be treated as self-settled by the surviving spouse for estate tax
purposes. Blattmachr, Bramwell & Gans, “Estate Tax Exemption Portability:
What Should The IRS Do? And What Should Planners Do In The Interim?,” 42
Real Prop. Prob. & Tr. J. 413, 430-434 (Fall 2007).
(2)

Analysis

The step-transaction doctrine is very fact-sensitive; the longer the property
remains in trust before the first spouse’s death, and the broader the powers granted
the first spouse to appoint the trust to someone other than the surviving spouse,
the less appropriate it would be to apply the step-transaction doctrine.
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I.

The Joint Estate Step-Up Trust (JEST)

A recently variation on the tax-basis revocable trust is the joint estate step-up trust, or JEST. See Gassman,
Denicolo, & Hohnadell, JEST Offers Serious Estate Planning Plus for Spouses – Parts 1 and 2, 40 Est. Plan.
3, 14 (Oct., Nov. 2013).
1.

Structure of the JEST
a)

Joint Revocable Trust

A JEST is a joint revocable trust created by a married couple who reside in a noncommunity property state. The JEST becomes irrevocable when the first spouse dies; both
powers to revoke then terminate.
b)

Separate Shares for Each Spouse

Each spouse owns a separate share of the trust.
c)

Each Spouse Can Terminate Trust During Joint Lives

Each spouse has the power to terminate the trust during their joint lives, when each
spouse’s share will be distributed to him or her individually.
d)

First Spouse to Die Can Appoint Entire Trust Fund

The first spouse to die is given a testamentary power to appoint the entire trust fund.
e)

In Default of Exercise
(1)

Credit Shelter Trust A

On the death of the first spouse to die, the unappointed assets of his or her share
of the trust are divided into a credit shelter trust A, for the benefit of the surviving
spouse and descendants.
(2)

QTIP Trust

If the first spouse’s estate exceeds his or her applicable exclusion amount, the
excess is held in a QTIP trust for the surviving spouse.
(3)

Credit Shelter Trust B
(a)

Generally

If the share of the first spouse to die is less than his or her applicable
exclusion amount, then the assets over which he or she holds a general
power of appointment are used to fund credit-shelter trust B, for the
benefit of other family members and excluding the surviving spouse as
a beneficiary.
(b)

Adding the Spouse Later

It is sometimes suggested that the surviving spouse may be added as a
beneficiary by a trust protector at some later date. The step-transaction
doctrine could be a serious impediment to this approach, because the

1-134

spouse could be deemed already to be a beneficiary if it can be shown
that there was always an intention that he or she be added to the trust.
Note. The step-transaction doctrine is particularly a problem if the estate
planner has documented in the planning memoranda that the surviving
spouse can be added later.
2.

Analysis of the JEST

The JEST has one noteworthy advantage over the tax-basis revocable trust, in that the assets
contributed by the surviving spouse do not pass back to the surviving spouse at the first spouse’s
death. The assets passing subject to the power of appointment will, except to the extent appointed
otherwise, pass to a trust for other family members. This should make application of Code § 1014(e)
extremely difficult.
3.

Analysis of the JEST

The IRS analysis of the tax-basis revocable trust turned on the application of Section 1014(e), which
denies a basis adjustment to assets transferred to the decedent within one year of the date of his or
her death, that pass to the original transferor upon the decedent’s death. The JEST gets around
Section 1014(e) by not having the assets transferred to the decedent return to the original transferor,
to the extent that the original transferor has unused applicable exclusion amount. Thus, there is no
reason why the JEST should not work.
4.

Asset Protection and the JEST

The JEST offers only limited asset protection benefits.
a)

Assets Contributed by the First Spouse to Die
(1)

Creditors of the First Spouse to Die

The assets contributed to the JEST by the first spouse to die should be as available
to the first spouse to die as any other assets of that spouse’s revocable trust.
(2)

Creditors of the Surviving Spouse

The surviving spouse should be able to obtain the benefits of the spendthrift clause
applicable to the assets contributed by the first spouse to die and then held either
as Non-marital Trust A or as a QTIP.
(3)

Creditors of the Descendants

The beneficiaries of Non-marital Trust B should be able to do the same
b)

Assets Contributed by the Surviving Spouse

The assets contributed by the surviving spouse are also subject to a general testamentary
power of appointment held by the first spouse to die. As noted above, these assets may be
subjected to the claims of the creditors of the first spouse to die, even though they were
originally assets of the surviving spouse.
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J.
Other Basis Techniques for Non-marital Trusts -- The Alaska, Tennessee, and South
Dakota Community Property Trusts
1.

Generally

Three states, Alaska, Tennessee, and South Dakota, currently provide that property acquired by a
married couple is separate property, unless the couple elect to treat it as community property, in
contrast with the general rule in most community property states that all property acquired by a
married couple is presumed to be community property, unless they have clearly provided to the
contrary. These three states permit the creation of a trust to hold property as community property,
and treat the assets of such trusts as community property, even if the couple creating the trust do not
reside within the state. Alas. Stat. §§ 34.77.010 to 34.77.995; S.D. Cent. Code §§ 21-22-29 to 2122-42; Tenn. Code §§ 35-17-101 to 35-17-108. See Asher, Blattmachr & Zaritsky, “Tax Planning
with Consensual Community Property: Alaska’s New Community Property Law,” 33 Real Prop.
Prob. & Tr. J. 615 (Winter, 1999); Shaftel & Greer, “Alaska Enacts an Optional Community
Property System Which Can Be Elected by Both Residents and Nonresidents,” SD 36 ALI-ABA 1,
12–13 (1999); Singleton, “Yes, Virginia, Tax Loopholes Still Exist: An Examination of the
Tennessee Community Property Trust Act of 2010,” 42 U. Mem. L. Rev. 369 (Winter, 2011); Ware,
“Section 1014(b)(6) and the Boundaries of Community Property,” 5 Nev. L.J. 704 (Spring, 2005).
a)

Early Opt-In States

Oklahoma enacted an opt-in community property system in 1939 and Oregon enacted one
in 1943. 32 Ok. Stat. of 1941, §§ 51 et seq.; Ore. Laws of 1943, ch. 440.
b)

Alaska

Alaska enacted an opt-in community property system in 1998. Alas. State Laws of 1998,
ch. 42.
c)

Tennessee

Tennessee enacted its opt-in community property system in 2010. Tenn. State Laws of
2010, ch. 658.
d)

South Dakota

South Dakota enacted its opt-in community property in trust system in 2016. 2016 S.D.
Session Laws Ch. 231
2.

The Community Property Trust

Both Alaska and Tennessee permit residents and nonresidents to create trusts with their situs in the
opt-in state, and to have in-state trustees hold those assets for the grantors as community property.
South Dakota permits the creation of community property only by such a trust.
a)

Alaska
(1)
Mandatory Requirements of an Alaska Community
Property Trust

The Alaska Community Property Act states that property held in a trust is
community property if:
●

one or both spouses transfer property to the trust. Alas. Stat. § 34.77.100(a);
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●

The trust expressly declares that some or all the property transferred is
community property under Title 34, Chapter 77 of the Alaska Statutes. Alas.
Stat. § 34.77.100(a);

●

At least one trustee is a “qualified person,” defined as (a) an individual who,
except for brief intervals, military service, attendance at an educational or
training institution, or absences for good cause shown, resides in Alaska,
whose true and permanent home is in Alaska, who does not have a present
intention of moving from Alaska, and who intends to return to Alaska when
away; (b) a trust company that is organized under Alaska law and that has its
principal place of business in Alaska; or (c) a bank that is organized under
Alaska law or a national banking association that is organized under federal
banking law, if the bank or national banking association possesses and
exercises trust powers and has its principal place of business in Alaska. Alas.
Stat. § 34.77.100(a);

●

The powers of the qualified person who is a trustee include or are limited to
(a) maintaining records for the trust on an exclusive or a nonexclusive basis;
and (b) preparing or arranging for the preparation of, on an exclusive or a
nonexclusive basis, any income tax returns that must be filed by the trust.
Alas. Stat. § 34.77.100(a);

●

The trust is signed by both spouses. Alas. Stat. § 34.77.100(a); and

●

The trust contains, at the beginning of the trust and in capital letters, the
following declaration:
“THE CONSEQUENCES OF THIS TRUST MAY BE
VERY EXTENSIVE, INCLUDING, BUT NOT
LIMITED TO, YOUR RIGHTS WITH RESPECT TO
CREDITORS AND OTHER THIRD PARTIES, AND
YOUR RIGHTS WITH YOUR SPOUSE BOTH
DURING THE COURSE OF YOUR MARRIAGE AND
AT THE TIME OF A DIVORCE. ACCORDINGLY,
THIS AGREEMENT SHOULD ONLY BE SIGNED
AFTER CAREFUL CONSIDERATION. IF YOU
HAVE
ANY
QUESTIONS
ABOUT
THIS
AGREEMENT, YOU SHOULD SEEK COMPETENT
ADVICE. “
Alas. Stat. § 34.77.100(b).
(2)

Other Features of an Alaska Community Property Trust

●

An Alaska community property trust may also include a statement of the
rights and obligations in the property transferred to the trust, regardless
of when and where the property was acquired or located. Alas. Stat. §
34.77.100(d)(1).

●

An Alaska community property trust may also include a statement of the
management and control of the property transferred to the trust. Alas.
Stat. § 34.77.100(d)(2).

●

An Alaska community property trust may also include a statement of the
disposition of the property transferred to the trust on dissolution,
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death, or the occurrence or nonoccurrence of another event. Alas. Stat.
§ 34.77.100(d)(3).
●

An Alaska community property trust may also include a statement of the
choice of law governing the interpretation of the trust. Alas. Stat. §
34.77.100(d)(4).

●

An Alaska community property trust may also include a statement of any
other matter affecting the property transferred to the trust and does not
violate public policy or a statute imposing a criminal penalty. Alas. Stat.
§ 34.77.100(d)(5).

●

An Alaska community property trust may also include a statement of
provisions respecting the right to amend or revoke. Alas. Stat.
§ 34.77.100(e).

●

An Alaska community property trust may not be amended or revoked
unless the agreement itself provides for amendment or revocation, or
unless amended or revoked by a later community property trust (which
need not actually declare that it holds any community property). An
amended trust or the revocation of a trust is enforceable without
consideration. Unless a community property trust expressly provides
otherwise, at any time after the death of the first spouse the surviving
spouse may amend the community property trust with regard to the
surviving spouse's property to be disposed of at the surviving spouse's
death. In this subsection, "surviving spouse's property" means the
property that consists of the surviving spouse's separate property and the
surviving spouse's share of the community property determined as of the
date of the first spouse's death. Id.

●

The Alaska statute also provides that either or both spouses may be
trustees, but it does not require that either spouse be a trustee. Alas. Stat.
§ 34.77.100(a). Thus, the management rights of the spouses over
community property owned outright can be changed by the transfer of
that property to an Alaska community property trust. The trustee of a
community property trust shall maintain records that identify which
property held by the trust is community property and which property held
by the trust is not community property. Alas. Stat. § 34.77.100(h).

●

An Alaska community property trust is not enforceable if the spouse
against whom enforcement is sought proves that: (i) the trust was
unconscionable when made. Alas. Stat. § 34.77.100(f). (Whether a
community property trust is unconscionable is determined by a court as
a matter of law. Alas. Stat. § 34.77.100(g)); (ii) the spouse against whom
enforcement is sought did not execute the community property trust
agreement voluntarily; or (iii) before execution of the community
property trust agreement, the spouse against whom enforcement is
sought (a) was not given a fair and reasonable disclosure of the property
and financial obligations of the other spouse; (b) did not voluntarily sign
a written waiver expressly waiving right to disclosure of the property and
financial obligations of the other spouse beyond the disclosure provided;
and (c) did not have notice of the property or financial obligations of the
other spouse.

b)

Tennessee
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Tennessee provide for the ownership of community property in Tennessee only in trust.
Tenn. Code § 37-15-105(a). It makes no provision for the ownership of community
property outside of a trust.
(1)
Mandatory Requirements of a Tennessee Community
Property Trust
Property held in a trust is Tennessee community property if:
●

One or both spouses transfer property to the trust. Tenn. Code § 37-15103(1);

●

At least one trustee is a “qualified trustee,” defined as (a) a natural person
who is a resident of Tennessee; or (b) a company authorized to act as a
fiduciary in Tennessee. Tenn. Code §§ 37-15-103(2), 37-15- 102(6);

●

The powers of the qualified trustee include or are limited to (a)
maintaining records for the trust on an exclusive or a nonexclusive basis;
and (b) preparing or arranging for the preparation of, on an exclusive or
a nonexclusive basis, any income tax returns that must be filed by the
trust. Tenn. Code § 37-15-103(2);

●

The trust is signed by both spouses. Tenn. Code § 37-15-103(2); and

●

The trust contains, at the beginning of the trust and in capital letters, the
following declaration:
“THE CONSEQUENCES OF THIS TRUST MAY BE
VERY EXTENSIVE, INCLUDING, BUT NOT
LIMITED TO, YOUR RIGHTS WITH YOUR SPOUSE
BOTH DURING THE COURSE OF YOUR
MARRIAGE AND AT THE TIME OF A DIVORCE.
ACCORDINGLY, THIS AGREEMENT SHOULD
ONLY BE SIGNED AFTER CAREFUL CONSIDERATION. IF YOU HAVE ANY QUESTIONS ABOUT
THIS AGREEMENT, YOU SHOULD SEEK
COMPETENT ADVICE.”
Tenn. Code § 37-15-103(4).
(2)

Other Features of a Tennessee Community Property Trust

●

A Tennessee community property trust may also include provisions
respecting the rights and obligations in the property transferred to the
trust, notwithstanding when and where the property is acquired or
located. Tenn. Code § 37-15-104(a)(1).

●

A Tennessee community property trust may also include provisions
respecting the management and control of the property transferred to the
trust. Tenn. Code § 37-15-104(a)(2).

●

A Tennessee community property trust may also include provisions
disposing of the property transferred to the trust on dissolution, death, or
the occurrence or nonoccurrence of another event. Tenn. Code § 37- 15104(a)(3).
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●

A Tennessee community property trust may also include provisions
respecting the choice of law governing the interpretation of the trust.
Tenn. Code § 37-15-104(a)(4).

●

A Tennessee community property trust may also include provisions
regarding any other matter that affects the property transferred to the trust
and does not violate public policy or a statute imposing a criminal
penalty. Tenn. Code § 37-15-104(a)(5).

●

A Tennessee community property trust may also include provisions
respecting the right to manage and control the trust property. Tenn. Code
§ 37-15-104(d).

●

Either spouse may amend a Tennessee community property trust
regarding the disposition of that spouse's one-half share of the
community property in the occurrence of that spouse's death. Except as
provided in such a provision, a Tennessee community property trust may
not be amended or revoked unless the agreement itself provides for
amendment or revocation. Tenn. Code § 37-15-104(b).

●

Property distributed from a Tennessee community property trust ceases
to be community property. Tenn. Code § 37-15-105(e).

●

On the death of a spouse, one-half of the property owned by a Tennessee
community property trust is treated as the surviving spouse’s community
property interest. Tenn. Code § 35-17-107.

●

Unless the trust agreement provides to the contrary, the trustee can
distribute trust assets in divided or undivided interests and adjust
resulting differences in valuation. A distribution in kind may be made on
the basis of a non pro rata division of the aggregate value of the trust
assets, on the basis of a pro rata division of each individual asset, or by
using both methods. Tenn. Code § 35-17-107.

●

The trust terminates upon the dissolution of the grantors’ marriage. On
termination, the trustee distribute one half of the trust assets to each
spouse, unless otherwise agreed to in writing by both spouses. Tenn.
Code § 35-17-108.

c)

South Dakota

In 2016, the South Dakota Legislature passed authorization for the creation and
characterization of the South Dakota Special Spousal Trust, which permits a couple to optin to a community property system only for property in trust. S.D. Cent. Code §§ 21- 2229 to 21-22-42. Like Tennessee, South Dakota does not provide for ownership of property
free of trust as community property.
(1)
Mandatory Requirements of a South Dakota Community
Property Trust
Property held in a trust is South Dakota Special Spousal Trust if:
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●

One or both spouses transfer property to a trust. S.D. Cent. Code § 2122-29.

●

The trust expressly declares that some or all the property transferred is
South Dakota special spousal property as provided in S.D. Cent. Code
§§ 21-22-29 to 21-22-42. S.D. Cent. Code §21-22-29.

●

At least one trustee is a “qualified person,” defined as: (a) an individual
who, except for brief intervals, military service, attendance at an
educational or training institution, or for absences for good cause shown,
resides in South Dakota, whose true and permanent home is in South
Dakota, who does not have a present intention of moving from South
Dakota, and who has the intention of returning to South Dakota when
away; (b) a trust company that is organized under South Dakota or
federal law and that has its principal place of business in South Dakota;
or (c) a bank or savings association that possesses and exercises trust
powers, has its principal place of business in South Dakota, and the
deposits of which are insured by the Federal Deposit Insurance
Corporation. S.D. Cent. Code §§ 21-22-29 and 55-3-41.

●

Some or all of the trust assets are deposited in South Dakota or physical
evidence of such assets is held in the state and the trust is being
administered by a qualified person. S.D. Cent. Code §§ 21-22-29 and 553-39(1). For this purpose, “deposited in” South Dakota includes being
held in a checking account, time deposit, certificate of deposit, brokerage
account, trust company fiduciary account, or other similar account or
deposit that is located in South Dakota, including South Dakota
investments. S.D. Cent. Code § 55-3-39(1).

●

The trustee is designated as a trustee under the governing instrument, a
successor trusteeship, or designated by a court having jurisdiction over
the trust. S.D. Cent. Code § 55-3-39(2).

●

The administration is wholly or partly in South Dakota. S.D. Cent. Code
§ 55-3-39(3). Administration is in South Dakota if the trustees physically
maintain trust records in the state and preparing or arrange for the
preparation of within the state, on an exclusive basis or a nonexclusive
basis, of all or part of an income tax return that must be filed by the trust.
Id.

●

The trust contains, at the beginning and in capital letters, the following
declaration:
THE CONSEQUENCES OF THIS TRUST MAY BE
VERY EXTENSIVE, INCLUDING YOUR RIGHTS
WITH RESPECT TO CREDITORS AND OTHER
THIRD PARTIES, AND YOUR RIGHTS WITH
YOUR SPOUSE BOTH DURING THE COURSE OF
YOUR MARRIAGE, AT THE TIME OF A
DIVORCE, AND AT THE DEATH OF YOU OR
YOUR SPOUSE. ACCORDINGLY, THIS TRUST
AGREEMENT SHOULD ONLY BE SIGNED
AFTER CAREFUL CONSIDERATION. IF YOU
HAVE ANY QUESTIONS ABOUT THIS TRUST
AGREEMENT,
YOU
SHOULD
SEEK
INDEPENDENT LEGAL ADVICE.
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S.D. Cent. Code § 21-22-31.
●

The instrument expressly declares that the property is community
property. S.D. Cent. Code § 21-22-31.
(2)
Trust

Other Features of a South Dakota Community Property

●

A South Dakota special spousal trust is enforceable without
consideration. S.D. Cent. Code § 21-22-29.

●

The trust may be revocable or irrevocable. S.D. Cent. Code § 21-22-29.

●

A South Dakota special spousal trust may not be amended or revoked
unless the trust agreement provides for amendment or revocation, or
unless the trust agreement is amended or revoked by a later South Dakota
special spousal trust. To amend or revoke the trust, a later South Dakota
special spousal trust need not declare any property held by the trustee as
special spousal property (community property). The amended trust or
the revocation is enforceable without consideration.
S.D. Cent. Code § 21-22-32.

●

Unless a South Dakota special spousal trust expressly provides
otherwise, after the first spouse’s death, the surviving spouse can amend
the trust with regard to his or her property to be disposed of at his or her
death. S.D. Cent. Code § 21-22-32. For this purpose, the “surviving
spouse’s property” means the trust property that was contributed by or to
the surviving spouse and that is not community property under South
Dakota law, plus the special spousal property and the surviving spouse’s
share of the special spousal property determined as of the date of the first
spouse’s death. Id.

●

The spouses may also include in a South Dakota special spousal trust
their agreements on: (a) the rights and obligations in the property
transferred to the trust, notwithstanding when and where the property is
acquired or located; (b) the management and control of the property
transferred to the trust; (c) the disposition of the property transferred to
the trust on dissolution, death, or the occurrence or nonoccurrence of
another event; (d) the choice of law governing the interpretation of the
trust; and (e) any other matter that affects the property transferred to the
trust and does not violate public policy or a statute imposing a criminal
penalty. S.D. Cent. Code § 21-22-37.

●

A South Dakota special spousal trust can also be a self-settled spendthrift
trust, which South Dakota law refers to as a qualified disposition in trust.
S.D. Cent. Code § 21-22-34. Nonetheless, a South Dakota special
spousal trust may not adversely affect the right of a child to support. S.D.
Cent. Code § 21-22-38.

●

No provision of a revocable South Dakota special spousal property trust
can adversely affect the interest of a creditor unless the creditor has
actual knowledge of the trust when the obligation to the creditor is
incurred. S.D. Cent. Code § 21-22-39(1).

●

The South Dakota law also expressly permits the creation of community
property by a transfer at death. It states that, in addition to
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other transfers of property to a South Dakota special spousal trust,
property is considered transferred to such a trust if it is subject to a
nonprobate transfer on death under an insurance policy, contract of
employment, bond, mortgage, promissory note, certificated or
uncertificated security, account agreement, custodial agreement, deposit
agreement, compensation plan, pension plan, individual retirement plan,
employee benefit plan, trust, conveyance, deed of gift, marital property
agreement, or other written instrument of a similar nature and the South
Dakota special spousal trust is designated as a beneficiary to receive the
property under the transfer. The property is considered the surviving
spouse’s property that is not South Dakota special spousal property. S.D.
Cent. Code § 21-22-35.
●

The trustee of a South Dakota special spousal trust is required to maintain
records that identify which property held by the trust is community
property and which is not. S.D. Cent. Code § 21-22-36. The law imposes
this requirement, but does not specify the damages or penalties
associated with failing to comply. Presumably, a trustee who fails to
maintain adequate records to distinguish community property from other
property in a South Dakota special spousal trust would be in breach of
his, her, or its fiduciary duty, and would be liable for whatever provable
damages result.

●

A spouse is required to act in good faith with respect to the other spouse
in matters involving South Dakota special spousal property. This is one
of the provisions that cannot be varied by the express terms of a South
Dakota special spousal property trust. S.D. Cent. Code § 21- 22-39(2).

●

The South Dakota statute also provides protections for a bona fide
purchaser who buys property from a South Dakota special spousal
property trust. First, it provides that notice of the existence of a South
Dakota special spousal property trust, a marriage, or the termination of a
marriage does not affect the status of a purchaser as a bona fide
purchaser. Second, it provides that community property bought by a bona
fide purchaser from a spouse having the right to manage and control the
property is acquired free of any claim of the other spouse. The effect of
this subsection may not be varied by a South Dakota special spousal
property trust. S.D. Cent. Code § 21-22-40(1). For this purpose, a “bona
fide purchaser” means a purchaser of property for value who has not
knowingly been a party to fraud or illegality affecting the interest of the
spouses or other parties to the transaction, does not have notice of an
adverse claim by a spouse, and has acted in the transaction in good faith.
A purchaser” means a person who acquires property by sale, lease,
discount, negotiation, mortgage, pledge, or lien, or otherwise deals with
property in a voluntary transaction other than making a gift. A purchaser
gives value for property if the property is acquired: (a) in return for a
binding commitment to extend credit; (b) as security for or in total or
partial satisfaction of a preexisting claim; (c) by accepting delivery under
a preexisting contract for purchase; or (d) in return for other
consideration sufficient to support a contract. S.D. Cent. Code § 21-2241.

●

A South Dakota special spousal trust executed during marriage is not
enforceable if the spouse against whom enforcement is sought proves
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that: (a) the trust was unconscionable when made; (b) the spouse against
whom enforcement is sought did not execute the trust agreement
voluntarily; or (c) before execution of the trust, the spouse against whom
enforcement is sought: (i) was not given a fair and reasonable disclosure
of the property and financial obligations of the other spouse; (ii) did not
voluntarily sign a written waiver expressly waiving right to disclosure of
the property and financial obligations of the other spouse beyond the
disclosure provided; and (iii) did not have notice of the property or
financial obligations of the other spouse.
●

The South Dakota law expressly states that property transferred to the
trust that is treated as community property in another jurisdiction,
continues to be treated as community property under South Dakota law
if it is distributed from the trust, if it would have been treated as
community property in the other jurisdiction. The statute states:
“For purposes of the application of § 1014(b)(6) of the
Internal Revenue Code of 1986, 26 U.S.C. §
1014(b)(6), as of January 1, 2016, a South Dakota
special spousal trust is considered a trust established
under the community property laws of South Dakota.
For purposes of this chapter, the term special spousal
property, means community property for those
purposes. Community property as classified by a
jurisdiction other than South Dakota transferred to a
South Dakota special spousal trust retains its
character as community property while in the trust. If
the trust is revoked and property is transferred on
revocation of the trust, the community property as
classified by a jurisdiction other than South Dakota
retains its character as community property to the
extent otherwise provided by South Dakota law.”
SDCL § 55-17-5 (2016).

3.
Legal Efficacy of the Alaska, Tennessee, and South Dakota Community
Property Trusts
a)

Choice of law issues
(1)

Generally

The rules by which the state that should assume jurisdiction over various aspects
of trust administration, construction, and the rights of beneficiaries, depend upon
whether the trust corpus is real or personal property.
(a)

Type of Property Matters

Generally, the intent of the grantor determines the jurisdiction for a trust holding
personal property, while the situs of the real property is determinative with respect
to a trust on real property. Issues of the administration of a trust holding personal
property (whether tangible or intangible) are determined under the jurisdiction in
which the trust is otherwise administered, which itself is determined by the
grantor’s intent, as disclosed in the governing instrument.
(b)
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Presumption

(i)

Generally

Absent an express declaration in the instrument as to the place
of administration, the grantor’s intent is usually assumed to be
that the trustee shall administer the trust at the trustee’s
principal place of business or domicile.
(ii)

Importance of Picking the Right Trustees

A grantor who names two or more trustees who are domiciled
in different states may manifest an intention that the trust should
be administered at the domicile or place of business of one of
them. Therefore, if the grantor names one or more trustees
situated in Alaska, Tennessee, or South Dakota, as is required
by those states’ statutes, it may be assumed that the trust should
be administered in the state of the trustee and that it should be
supervised by the courts of that state.
(2)
Application of Choice of Law Rules to Community
Property Trusts
The requirements for an Alaska, Tennessee, or South Dakota Community
Property Trust include the designation of at least one in-state trustee and refer
repeatedly to the construction of the rights of the parties in the property under that
state’s law. Under the general rule, therefore, Alaska courts should have
jurisdiction over matters involving the administration of an Alaska Community
Property Trust even though they might lack jurisdiction over some or all of the
beneficiaries. See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306
(1950).
(a)

Personal Property
(i)

Situs for Construction

Questions relating to the construction of an inter vivos trust
holding personal property and the rights of the various
beneficiaries will be based on the law of the state designated in
the instrument, or in the absence of such a designation, the law
of the place of administration, if the issue relates to trust
administration, or otherwise the jurisdiction that the grantor
would probably have desired to apply. Restatement (2d)
Conflicts of Law § 268. A state need have no connection with
the trust in order to use its law in construing the trust instrument,
if the grantor has selected that particular state’s law. Hughes v.
Comm’r, 104 F.2d 144 (9th Cir. 1939); Noble
v. Rogan, 49 F.Supp. 370 (S.D.Cal.1943); Application of Eyre,
133 N.Y.S.2d 511 (1954); Matter of Grant- Suttie, 205 Misc.
940, 129 N.Y.S.2d 572 (1954); Matter of Carter, 13 Misc.2d
1040, 178 N.Y.S.2d 569 (1958).
(ii)

Situs for Validity

A similar rule applies in determining the overall validity of a
trust of personal property. The validity of the trust is determined
under the law of the state designated by the grantor, if that state
has a substantial relation to the trust and
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that the application of its law does not violate a strong public
policy of the state with which the trust has its most significant
relationship. Restatement (2d) Conflicts of Law § 270. A state
has a substantial relation to a trust if the grantor designates that
the trust is to be administered there, or if any trustee has its
principal place of business or domicile in that state when the
trust is created, or if the trust is administered in that state, or if
it is the domicile of the beneficiaries.
(b)

Real Property
(i)

Generally

As to trusts of interests in land, however, the law of the situs of
the land becomes more important.
(ii)

Situs for Administration and Validity

The administration and validity of a trust in land is determined
by the law of the state in which the land is situated, even if the
trustees are situated elsewhere. Restatement (2d) Conflicts of
Law § 276. A court of a state other than that in which the
property is situated may still exercise jurisdiction over the
administration of the trust, if this does not unduly interfere with
the control by the courts of the situs. Fuller v. McKim, 187
Mich. 667, 154 N.W. 55 (1915); Knox v. Jones, 47 N.Y.
389 (1872); Matter of Osborn, 151 Misc. 52, 270 N.Y.S. 616
(1934); In re Sandford's Will, 81 N.Y.S.2d 377 (1948); In re
Fagan's Estate, 84 N.Y.S.2d 558 (1948); In re Piazza's Estate,
130 N.Y.S.2d 244 (1954); In re Master's Will, 136 N.Y.S.2d
907 (1954); In re Warburg's Estate, 237 N.Y.S.2d 557 (1963).
(iii)

Situs for Construction

Issues of construction of the trust instrument, however, have not
always been construed according to the situs. Some courts apply
the law of the situs. Bowen v. Frank, 179 Ark. 1004, 18 S.W.2d
1037 (1929); Veach v. Veach, 205 Ga. 185, 53 S.E.2d
98 (1949); Peet v. Peet, 229 Ill. 341, 82 N.E. 376 (1907);
Scofield v. Hadden, 206 Iowa 597, 220 N.W. 1 (1928);
Thompson v. Penn, 149 Ky. 158, 148 S.W. 33 (1912); In re
Estate of Hencke, 220 Minn. 414, 19 N.W.2d 718 (1945);
Minot v. Minot, 17 App.Div. 521, 45 N.Y.S. 554 (1st Dep't
1897); Matter of Good, 304 N.Y. 110, 106 N.E.2d 36 (1952),
aff'g 278 App.Div. 806, 927, 104 N.Y.S.2d 804 (1st Dep't
1951), aff'g 278 App.Div. 806, 927, 104 N.Y.S.2d 804 (1st
Dep't 1951), aff'g 96 N.Y.S.2d 798 (1950). A few others have
applied the law designated by the grantor in construing a trust
on real estate. Greenwood v. Page, 138 F.2d 921
(D.C.Cir.1943); Guerard v. Guerard, 73 Ga. 506 (1884);
Brown v. Ramsey, 74 Ga. 210 (1884); Keith v. Eaton, 58 Kan.
732, 51 P. 271 (1897); Houghton v. Hughes, 108 Me. 233, 79
A. 909 (1911); Martin v. Eslick, 229 Miss. 234, 90 So.2d 635
(1956); Zombro v. Moffett, 329 Mo. 137, 44 S.W.2d 149
(1931); Applegate v. Brown, 344 S.W.2d 13 (Mo. 1961); Cary
v. Carman, 116 Misc. 463, 190 N.Y.S. 193 (1921). The law
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of the situs almost certainly controls issues of construction only
in the absence of a designation in the instrument of the
governing law.
(c)

Enforceability in Domicile State

Generally, the couple can select the law to govern particular property. In
Stein-Sapir v. Stein-Sapir, 382 N.Y.S.2d 799 (N.Y. App. Div. 1976), for
example, a couple domiciled in New York married in Mexico, and
elected under Mexican law to have their future assets be held as
community property. They later divorced in New York and the New
York court held that the community property election was valid, and that
the wife owned one-half of the property earned by the husband.
Restatement (Second) of Conflicts of Laws § 258, cmt. (b) states that a
couple can choose the law of a state other than their domicile to govern
their property, and such a choice will apply unless it is “outweighed . . .
by the intensity of the interest of another state . . . in having its own rules
applied.”
b)

Application of Basis Rules for Community Property

The major tax advantage of creating an Alaska, Tennessee or South Dakota Community
Property Trust is to enable residents of non-community property states to take advantage
of Code § 1014(b)(6), which states that, upon the death of either spouse, the basis of the
entire community property asset (and not just one-half of the asset) becomes equal to the
estate tax value of the asset. Code § 1014(b)(6) does not distinguish between property that
is held as community property under automatic (opt out) state laws or under elective (opt
in) state laws. Furthermore, significant authority strongly suggests that community
property under an opt in law, such as that adopted in Alaska, Tennessee or South Dakota,
would be eligible for the basis adjustment at death under Code § 1014(b)(6).
(1)

Harmon

In Comm’r v. Harmon, 323 U.S. 44 (1944), the U.S. Supreme Court held that the
taxpayers in an opt-in community property state could not split their community
property income for U.S. income tax purposes.
(a)

Facts

●

In 1939, Oklahoma passed a community property law that
applied only if married Oklahoma residents opted into the
system. 32 Ok. Stat. of 1941 §§ 51 et seq.

●

Mr. and Mrs. Harmon, residents of Oklahoma, filed a written
election under the statute to opt into the community property
system.

●

Thereafter, each reported one-half of the community property
income for federal income tax purposes.
(b)

Lower Courts

The Tax Court held for the taxpayers, and the Court of Appeals (with
one judge dissenting), affirmed. Both courts relied on Poe v. Seaborn,
282 U.S. 101 (1930), which had held that a married couple who lived
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and in Washington could each report one-half of the income generated
by their community property. The courts concluded that, after election to
take the benefit of the law, each spouse was vested with one half of all
community income as therein defined. They overruled the
Commissioner’s contention that, as the statute permits voluntary action
which effects a transfer of rights of the husband and wife, the case was
governed by the assignment of income principles of Lucas v. Earl, 281
U.S. 111 (1930).
(c)

Supreme Court Analysis

The Supreme Court reversed the lower courts and held that the
assignment of income principles applied to community property the
status of which was created by agreement, rather than automatically by
the application of state property laws.
(i)
Court Recognizes
Community Property

Two

Styles

of

The Court stated that community property systems
“are of two sorts,--consensual and legal. A
consensual community arises out of contract.
It does not significantly differ in origin or
nature from such a status as was in question
in Lucas v. Earl, where by contract future
income of the spouses was to vest in them as
joint tenants. In Poe v. Seaborn, supra., the
court was not dealing with a consensual
community but one made an incident of
marriage by the inveterate policy of the
State.” 323 U.S. 44, at 46 (1944).
(ii)
Court Refuses to Allow
Community Property to Assign Income

Opt-In

The Court held that the Oklahoma community property
"does not significantly differ in origin or
nature from such a status as was in question
in Lucas v. Earl, where by contract future
income of the spouses was to vest in them as
joint tenants." 323 U.S. 44, at 46 (1944).”
The Court noted that, under Lucas v. Earl, the spouses could
not use community property to split income, under the
anticipatory assignment of income doctrine.
(iii)

Commentary

Some commentators rely on this case to posit that the current
state opt-in community property statutes would not create
community property for purposes of Code § 1014(b)(6). See
D. Westfall & G. P. Mair, Estate Planning Law & Taxation,
§ 4.01(1) (4th ed. 2001 & Supp. 2014) (arguing that an
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elective community property system such as adopted by Alaska
will not be effective under Harmon); and Roberts, “A
Cautionary Tale -- Community Property Trusts,” 47 Tenn. Bar
J. 24 (July, 2011).
(iv)
Harmon Court Also Found Opt-In
Community Property to be, Well, Community
Property
The Court also stated that Oklahoma had not implemented a
new policy as an incident of marriage by adopting its opt-in
community property system, but it made that statement only to
reinforce its conclusion that community property income under
the Oklahoma system arose out of contract, and not as a matter
of mandatory state law. The Court stated that it assumed
“that, once established, the community
property status of Oklahoma spouses is at
least equal to that of man and wife in any
community property State . . . ." 323 U.S. 44,
at 47 (1944).
Again, the Court appeared to recognize that the income was
community property, but it determined that the spouse who
earned Oklahoma consensual community property income must
report it under the assignment of income doctrine. Cf. United
States v. Robbins, 269 U.S. 315 (1926) (couple's income was
community property, but wife could not report any part of it for
federal income tax purposes because her interest had not
vested).
One can, therefore, read Harmon to indicate that consensual or
opt-in community property is community property under the
community property laws of a state, and therefore, Code §
1014(b)(6) should determine the basis of the surviving spouse's
one-half interest. Harmon predates Code § 1014(b)(6),
however, and thus may not be controlling.
(d)

Federalism Argument

One might argue that community property under Code § 1014(b)(6) is a
Federal concept and that only mandatory community property qualifies,
but voluntary or consensual conversion of separate property into
community property under the laws of a traditional community property
state, such as California or Texas, creates community property under
Code § 1014(b)(6).
(e)

Practicality Argument

Justice Douglas (joined by Justice Black) dissented, noting that
“One dubious decision does not of course justify another.
But if Texas can reduce the husband's income tax by
creating in his wife a ‘vested’ interest in half his salary and
other income, I fail to see why its neighbor,
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Oklahoma, may not do the same thing. The Court now
concedes that once established, the community property
status of Oklahoma spouses is at least equal to that of man
and wife in any community property state. How then can
Oklahoma be denied the same privilege which other
community property states enjoy?
***
But it is said that the filing of a written election under
the Oklahoma statute is an ‘anticipatory arrangement’ for
the disposition of income under the rule of Lucas v. Earl;
that a ‘consensual’ community will not be recognized for
federal income tax purposes but that a ‘legal’ community
will. As the Tax Court, however, pointed out (1 T.C. 40,
49) such a distinction will not stand scrutiny. Community
property created by marriage is the effect of a contract.
[footnote omitted] It is the result of a consensual act. The
same is true where husband and wife agree to leave
Oklahoma and establish their domicile in Texas so as to
gain the advantages of a community property system. I can
see no difference in substance whether the state puts its
community property system in effect by one kind of contract
or another. One is as much ‘legal’ as another. The
agreement to marry or the agreement to move from
Oklahoma to Texas is as ‘consensual’ as the act of filing a
written election under the Oklahoma statute.” 323 U.S. 44,
at 51-53.
The dissent also stated that maintaining any meaningful distinction
between consensual community property under a mandatory community
property system and consensual community property under a consensual
community property system may be impracticable.
(2)

McCollum

A lower court decision in McCollum v. U.S., 1958 WL 10206 (N.D. Okla.
1958), is also instructive.
(a)

Facts

●

The taxpayers, a married couple, elected in 1943 to treat their
assets as community property under Oklahoma’s opt-in statute.
In 1945, after Harmon, Oklahoma changed from a consensual
community property regime to a mandatory community
property regime.

●

Under the later Oklahoma act, all property that a husband and
wife acquired after enactment of the 1945 law or after their
marriage, if later, would be community property, subject to
certain exceptions. See generally Kane v. Comm’r, 11 T.C. 74
(1948) (providing a brief history of Oklahoma's experiment
with community property).

●

The 1945 law also declared that assets designated by couples as
community property under its 1939 opt-in law constituted
community property.
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●

Mr. McCollum died after the predecessor to Code § 1014(b)(6)
became effective. His wife succeeded to his community
property interest in a particular piece of land they acquired after
electing the Oklahoma community property regime.

●

Mrs. McCollum took the position that the basis of her one-half
interest in the property changed upon his death under the
predecessor to Code § 1014(b)(6).
(b)
District Court Applies Predecessor to Code
§ 1014(b)(6)

The U.S. District Court agreed that the predecessor to Code § 1014(b)(6)
applied. Oklahoma had a mandatory or opt-out community property
system by the time Mr. McCollum died, but the decision seems
consistent with the notion that Code § 1014(b)(6) applies to consensual
or opt-in community property, because the property in ques- tion was
acquired before 1945, when it would have been community property
only under the opt-in law. The Alaska and Tennessee (and arguably
South Dakota) opt-in community property systems should produce the
same result; community property under those two statutes is community
property "under the community property laws of [a] State."
(3)

Rev. Rul. 77-359

Rev. Rul. 77-359, 1977-2 C.B. 24 also supports the notion that opt-in
community property should be respected under Code § 1014(b)(6).
(a)

Facts

In Rev. Rul. 77-359, Husband and Wife were residents of the State of
Washington. Each presently owned separate property and expected to
acquire more separate property in future years. In 1975, the taxpayers
agreed in writing that all presently owned property and all property to be
acquired thereafter, both real and personal, would be community
property.
(b)

Ruling

The Service stated that such an agreement changes the status of presently
owned separate property and subsequently acquired separate property
into community property under applicable state law, and should,
therefore, be respected for federal tax purposes.
(c)

Analysis
(i)
State Law Allows Contractual Creation of
Community Property

The Service noted that the Washington Supreme Court had held
that a written agreement between spouses that property thenowned and thereafter acquired would be community property
was legally effective under applicable state law. Volz
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v. Zang, 113 Wash. 378, 194 P. 409 (1920). The court had held
that the agreement was a valid contract and operated converted
separate real property into community property, because state
law gave spouses the right to deal in every possible manner with
their property, and that the couple could change the status of
separate property to community property. See also Estate of
Shea, 60 Wash. 2d 810, 376 P.2d 147
(1962), Neeley v. Lockton, 63 Wash. 2d 929, 389 P.2d 909
(1964); Estate of Verbeek, 2 Wash. App. 144, 467 P.2d 178
(1970); and Merriman v. Curl, 8 Wash. App. 894, 509 F.2d
765 (1973).
(ii)

Harmon Applied

To the extent that the agreement affects the income from
separate property and not the separate property itself, the
Service stated that it would not permit the spouses to split that
income for Federal income tax purposes where they file
separate income tax returns. See Comm’r v. Harmon, 323 U.S.
44 (1944), 1944 C.B. 166.
(4)

PLR 199917025

In PLR 199917025 (April 30, 1999), the IRS treated as community property
separate property that was converted into community property by an agreement
between the spouses, which agreement was enforceable under applicable state
law. See, e.g., Cal. Fam. Code § 850(b); also Randall, “Estate Planning and
Community Property, 28 Idaho L. Rev. 807, 815 (1991/1992); Rasmussen,
“Divorce Provisions in Opt-In Marital Property Agreements,” 67 Wis. Law. 15
(April, 1994); Smith, “The Unique Agreements: Premarital and Marital
Agreements, Their Impact Upon Estate Planning, and Proposed Solutions to
Problems Arising at Death,” 28 Idaho L. Rev. 833, 873-74 (1991/1992); Treacy,
Jr., “Planning to Preserve the Advantages of Community Property,” 23 Est. Plan.
24, 26, 29 (1996).
(a)

Facts

H and W held stock in an account under H's name. Subsequently, H and
W “executed a marital property declaration and agreement confirming
that all property they held, either separately or jointly, was community
property.” W then died and a county superior court found the stock to be
community property, based on state law.
(b)

Ruling

The IRS stated that H was entitled to the full step up under Code §
1014(b)(6). The IRS noted, however, that the result would change if the
state court order were reversed.
(5)

Language of Code § 1014(b)(6)

It should also be noted that Code § 1014(b)(6) only requires that the property be
community property under the laws of any State (or possession or foreign
country). If nonresident married persons transfer property to an Alaska,
Tennessee, or South Dakota Community Property Trust, the property will be
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community property under the law of that state. Such property appears literally
to fall under the section.
4.

Drafting and Planning
a)

Generally

The state community property trusts have not been tested in any court opinion, but they
should work well under the existing law. In particular, the Code focuses on whether
property is community property under applicable state law, and each state makes this
relatively easy to accomplish.
b)

Situs Issues

Each of the three states makes it quite easy for a trust to adopt those states as the relevant
situs, but the importance of assuring that Alaska, Tennessee, or South Dakota laws apply
suggests that practitioners should urge their clients to do more than the minimum required
to create a state community property trust. It is suggested that taxpayers do the following:
•

Give the situs (Alaska, Tennessee, or South Dakota) trustee actual possession and
control over the trust assets, rather than over a portion of the trust assets.

•

If securities are held in certificate form, the trustee should hold the certificate.
Otherwise, the brokerage account should be opened with a brokerage that has an office
in the situs state.

•

Tangible assets should be held in the situs state, or held by an LLC or corporation
created under the laws of the situs state.

•

The situs trustee should have all duties with respect to management and administration
of the trust assets. Distribution authority may be held by a co-trustee.

•

The governing instrument should not only declare that the situs law applies, but should
prevent the trustee from changing the trust’s situs until the first spouse has died.
c)

Picking the State

Alaska appears to be is the best of the three states to choose. The other two states do not
allow the creation of community property except by use of a trust. This narrow form of
community property arguably is less clearly a property right under state law, and might
take it outside of the favorable precedents. If the client actually lives in Tennessee or South
Dakota, that may outweigh the question about a trust-only system, but otherwise, one
should choose to create the trust in Alaska.
One may also question the efficacy of the wording of the South Dakota statute to create
community property.
d)

Integrating the Community Property Trust into the Estate Plan

The easiest way to integrate the community property trust into the parties’ estate plan is to
provide that, when the first spouse dies or, if earlier, the couple divorces, the trust assets
will be distributed in equal shares, one share to the husband’s separate revocable trust (or,
if there is none, to the husband or the personal representative of his estate), and one share
to the wife’s separate revocable trust (or to her or the personal representative of
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her estate). See Zaritsky, Tax Planning for Family Wealth Transfers at Death,
¶¶ 4.08[11] and 4.08[12] (Thomson-Reuters/WG&L, 2014), for sample forms for examples
of state Community Property trusts.
e)

Asset Protection Issues

All three of these statutes appear to offer some asset protection benefits, and two of them
offer substantial asset protection benefits. Alaska and South Dakota both allow the creation
of self-settled spendthrift trusts, and there is no reason why one cannot create a self-settled
community property trust in these states. Tennessee does not permit the creation of selfsettled spendthrift trusts, but the interest of the surviving spouse in the community property
trust could be protected by a spendthrift clause.
5.
A Few Words on the Uniform Disposition of Community Property Rights at
Death Act (UDCPRDA)
a)

General Overview

The Uniform Disposition of Community Property Rights at Death Act (“UDCPRDA”) was
drafted by NCCUSL in 1971 and sent to the American Bar Association, who approved it
on February 7, 1972.
(1)
NCCUSL’s Explanation of the Proposed Statute
In most cases when uniform laws are promulgated, there are prefatory notes,
which generally gives the purpose and intent of the proposed law. UDCPRDA is
no exception; its prefatory note states as follows:
“Frequently spouses, who have been domiciled in a jurisdiction which has a type
of community property regime, move to a jurisdiction which has no such system
of marital rights. As a matter of policy, and probably as a matter of constitutional
law, the move should not be deemed (in and of itself) to deprive the spouses of any
preexisting property rights. A common law state may, of course, prescribe the
dispositive rights of its domiciliaries both as to personal property and real
property located in the state. California’s development of its “quasicommunity
property” laws illustrates the distinction.
The common law states, as contrasted to California, have not developed a
statutory pattern for disposition of estates consisting of both separate property of
spouses and property which was community property (or derived from community
property) in which both spouses have an interest. In these states there have been
relatively few reported cases (although the number has been increasing in recent
years); the decisions to date show no consistent pattern and the increasing
importance of the questions posed suggests the desirability of uniform legislation
to minimize potential litigation and to facilitate the planning of estates.
This Act has a very limited scope. If enacted by a common law state, it will only
define the dispositive rights, at death, of a married person as to his interests at
death in property “subject to the Act” and is limited to real property, located in
the enacting state, and personal property of a person domiciled in the enacting
state. The purpose of the Act is to preserve the rights of each spouse in property
which was community property prior to change of domicile, as well as in property
substituted therefor where the spouses have not indicated an intention to sever or
alter their “community” rights. It thus follows the typical pattern of community
property which permits the deceased spouse to dispose of “his half”
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of the community property, while confirming the title of the surviving spouse in
“her half.”
It is intended to have no effect on the rights of creditors who became such before
the death of a spouse; neither does it affect the rights of spouses or other persons
prior to the death of a spouse. While problems may arise prior to the death of a
spouse they are believed to be of relatively less importance than the delineation
of dispositive rights (and the correlative effect on planning of estates). The
prescription of uniform treatment in other contexts poses somewhat greater
difficulties; thus this act is designed solely to cover dispositive rights at death, as
an initial step.
The key operative section of the Act is Section 3 which sets forth the dispositive
rights in that property defined in Section 1, which is subject to the Act. Section 2
follows Section 1’s definition of covered property and is designed to provide aid,
through a limited number of rebuttable presumptions in determining whether
property is subject to the Act.
No negative implications were intended to be raised by lack of inclusion of other
presumptions in Section 2; areas not covered were simply left to the normal
process of ascertainment of rights in property.
The first three sections form the heart of the Act; the succeeding sections might
almost be described as precatory and have been added to clarify situations which
would probably follow from the first three sections but which might raise
questions. Thus, Section 8 makes it clear that nothing in the Act prevents the
spouses from severing any interest in community property or creating any other
form of ownership of property during their joint lives; and, such action on their
part will effectively remove any property from classification as property subject
to this Act. Similarly, Section 9 makes it clear that the Act confers no rights upon
a spouse where, by virtue of the property interests existing during the joint lives
of the spouses, that spouse had no right to dispose of such property at death. By
way of illustration, in at least one community property jurisdiction, the wife has
no right to dispose of any part of the community property if she predeceases her
husband. If the law of that jurisdiction is construed so as to treat this as a rule of
property, then the move to the common law state should not alter the “property
interest” of the spouses by conferring a right on the wife which she did not
previously possess. On the other hand, if the provision is treated as simply
establishing a pattern of dispositive rights on death of a wife who predeceases her
husband, rather than a property right, the common law state of new domicile
could prescribe an alternative pattern of dispositive rights. The Act does not
resolve this question; rather it simply makes clear that it does not affect existing
“property rights,” leaving to the courts the interpretation of the effect of the
community property state’s law.”
(2)

Observations on NCCUSL’s Comments

In reviewing the prefatory note, interestingly nowhere does it mention that a purpose of
this provision had anything to do with income taxes, tax basis or any similar provision.
Rather, the purpose of this law was to provide upon the death of the first spouse to die of a
couple who once lived in a community property state and owned community property,
assuming that the couple did nothing to affirmatively destroy any property rights that they
may have had in their “community property”, that the surviving spouse will have certain
community property “rights” with respect to such property.
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What is of greater interest is that the uniform law does not state that the property continues
to be community property (the act is silent), rather the uniform act focuses on the surviving
spouse’s “rights” in the property.
The apparent goal of the statute is to provide certain “rights” to the surviving spouse in the
property that such would be akin to what the survivor would have received had the property
been community property. Thus, the subtlety of the statute is the focus on the survivor’s
“rights,” and not defining the property as “community property” or some other type of
property.
b)

States Implementing UDCPRDA

There are roughly sixteen (16) common law states that have adopted UDCPRDA.
Interestingly, even though Alaska has the Community Property Trust act, they have also
kept their version of UDCPRDA. Because Alaska is an opt-in state, keeping UDCPRDA
would be relevant for those who choose not to opt into the community property system.
c)
Does the Survivor’s Interest in Property Covered Under UDCPRDA
obtain a Date of Death Basis Adjustment Under Code § 1014(b)(6)?
(1)

Careful Reading of Code §1014(b)(6)

This is the big question. One must look at Code § 1014(b)(6) carefully. The statute
reads as follows:
“(6) In the case of decedents dying after December 31, 1947, property
which represents the surviving spouse’s one-half share of community
property held by the decedent and the surviving spouse under the
community property laws of any State, or possession of the United States
or any foreign country, if at least one-half of the whole of the community
interest in such property was includible in determining the value of the
decedent’s gross estate under chapter 11 of subtitle B (section 2001 and
following, relating to estate tax) or section 811 of the Internal Revenue
Code of 1939 … ”
(2)

Analysis of Code § 1014(b)(6)

If this statute applies only to “community property held by the decedent and the
surviving spouse under the community property laws of any State, or possession
of the United States or any foreign country,” the question then becomes, if a
decedent dies a resident of a common law state, can that decedent own
“community property”? This situation arises where a couple live in a community
property state, acquire community property assets, move to a common law state
and one spouse dies while a resident of the common law state.
The key question is whether the state in which the decedent spouse was a resident
at the time of death recognized property as “community property” at the time of
the decedent spouse’s death. One may have a quick reaction and say, for those
states that adopted UDCPRDA certainly would have jurisprudence to categorize
property as CP. We would caution the reader that this is not necessarily the case.
The title to the statute gives the reader a key to this. The statute is called the
Uniform Disposition of Community Property Rights at Death Act. Note, the
statute is not a uniform statute on the disposition of “Community Property”, rather
it is a statute that is designed to address
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community property “rights” and not “community property.” In fact, nowhere in
the statute does it say that the property is “community property”, it simply
provides certain presumptions, how the property will be distributed at death, how
title is perfected by the surviving spouse and the decedent’s fiduciary, heirs, or
devisee, how to deal with purchasers for value and creditors and certain other
aspects and rights with respect to the property that was once community when the
decedent lived in a community state. But, significantly, the statute does not
characterize the property as community property.
Conclusion – A Case for Community Property Trusts

(3)

Understanding the purposes and limitations of UDCPRDA, if UDCPRDA was
adopted in the state, the planner must determine whether the decedent’s property
would be community property. If the property is community property “under the
community property laws of any State …” then so long as one-half (½) of such
property was included in the decedent spouse’s gross estate for Federal estate tax
purposes, the basis of such property will obtain a basis adjustment under Code §
1014(b)(6). If however, the state does not recognize the property as community
property, then there should be no basis adjustment.
If this is the case, the community property trusts (discussed above) may be a good
alternative planning solution.

VIII.

Portability and State Law Issues
A.

Portability and Marital Agreements

One place to address some of the difficult issues that arise in deciding whether or not to elect portability is
a pre-marital or post-marital agreement.
1.

The DSUE Amount is an Asset
a)

Generally

The portable DSUE amount should be viewed as a valuable asset much like a spouse's other
"separate property assets" (as such term is used within the marital law area). To understand
the value of the DSUE amount in the context of a marital agreement, the following example
may be helpful:
b)

Example

Example 18: Prospective husband, H, and prospective wife, W, are negotiating a marital
agreement in anticipation of their marriage. Neither H nor W has been married previously.
H’s net worth is $15 million and W’s net worth is $1 million. For this example, the basic
exclusion amount is $5 million and that the applicable estate tax rate is 40%. H might not
ask for any financial considerations from W, because he has significantly more assets than
does she. However, if W predeceases H and if her executors elect portability, her $4 million
DSUE amount (the difference between her $5 million basic exclusion amount and her $1
million gross estate) can be ported to H. In a 40% estate and gift tax bracket, this DSUE
amount is worth $1.6 million to H (i.e., $4 million x 40%). Thus, W’s DSUE amount (albeit
only available at her death and only if H survives her) is a valuable asset to H. It will be
available to H, in this situation, only if W's executors elect Portability.
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2.

Why the Marital Lawyer Needs to Understand Portability

Because the DSUE amount can be a valuable asset in terms of negotiating financial considerations
for a party in a marital agreement, an attorney representing a client in a marital agreement needs a
working knowledge of portability and its operation. By understanding portability, the attorney will
better understand language that should be included in the marital agreement to insure the proper
benefits for his or her client.
3.

Sample Provisions for Inclusion in Marital Agreements

The drafting lawyer should consider the following portability provisions for inclusion into a marital
agreement: (a) General Provision Regarding the Portability Election; (b) Special Provision for
Estates in Excess of the Filing Threshold; (c) Special Provisions for Estates Under the Filing
Threshold; (d) Conflict of Interest for the Surviving Spouse as to the Election; (e) Provisions
Mandating Cooperation by the Portability Executor as to the Surviving Spouse; (f) Portability
Executor's Responsibilities; and (g) Definition of the "Portability Executor."
a)

General Provision Regarding the Portability Election

There are two versions of the general or introductory "Portability Election" provision.
(1)
Requiring a Portability Election Whichever Spouse
Survives
The first contemplates that portability will be elected regardless of which spouse
dies first (i.e., whether the less-wealthy spouse dies first or second),39 so the
proposed provision would apply equally to both spouses.
(1)
Portability Election. If the parties are married at the
death of the first of them to die (the "Deceased Spouse"), the Deceased
Spouse shall leave written instructions that direct his or her Portability
Executor (defined below) to elect to transfer to the surviving party (the
"Surviving Spouse") the Deceased Spouse's "deceased spousal unused
exclusion amount" (the "DSUE Amount"), if any, as defined for federal
estate tax purposes (the “Portability Election”). Such written
instructions shall direct the Portability Executor to undertake all
procedures, whether statutory, regulatory, administrative or otherwise,
to effect such election, which may include, but is not limited to, the filing
of a U.S. Estate (and Generation Skipping Transfer) Tax Return, Form
706, or the applicable successor or comparable form (the "Form 706").
(2)
Requiring a Portability Election Whichever Spouse
Survives
The second provision requires a portability election only if the less-wealthy
spouse (which we call, in this exemplar, “Party 2”) predeceases the wealthier
spouse (which we call “Party 1”)40:
39

In this discussion, we will generally assume that one party to the marital agreement has more assets than the other; these
parties are generically identified as the "less-wealthy spouse" and the "wealthier spouse." Such labels have bearing only for
purposes of the marital agreement and should not be interpreted as presupposing the wealth of a party upon the party's death.
40

One may prefer to name each spouse in this clause, rather than referring to them as “Party 1” and “Party 2,” for the sake of
readability. Thus, if the wealthier spouse was George Washington, you could refer to him as “George Washington,” “Mr.
Washington,” “George,” “Big Daddy,” or some other acceptable sobriquet.
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(1) Portability Election. If Party 2 predeceases Party 1, and if
the parties are married to each other at the time of the Deceased
Spouse’s death, the Deceased Spouse shall leave written instructions that
direct his or her Portability Executor (defined below) to elect to transfer
to the Surviving Spouse the Deceased Spouse's "deceased spousal
unused exclusion amount" (the "DSUE Amount"), if any, as defined for
federal estate tax purposes.
(3)

Defining the “Portability Executor”

These clauses refer to the “Portability Executor,” rather than the executor,
personal representative, or other judicially appointed administrator of the
decedent's estate. As discussed above, the regulations provide a hierarchy for who
may make the portability election. See section IV.B.6 of this outline, above. The
term “Portability Executor” is used to encompass not only a judicially appointed
fiduciary, but any person who may be authorized to elect portability for the
decedent’s estate. See sample language, below.
(4)

Accommodating the Use of Revocable Trusts

The extensive use of funded revocable living trusts in current estate planning
requires that one consider who will make the portability election if all the
decedent’s assets are held in a revocable trust. In such cases, there may be no
probate administration for the decedent’s estate. If the marital agreement provides
that only a “court appointed personal representative” may make the portability
election, the lack of such a court appointed fiduciary would negate this provision
of the martial agreement. More likely, this provision would force the qualification
of an actual executor in such cases, at a possibly significant additional cost.
b)

Special Provision for Estates that Exceed the Filing Threshold
(1)

Generally

The following suggested provision generally benefits the wealthier spouse where
the less-wealthy spouse is not expected to leave a DSUE Amount if he or she dies
first.
(2)
Estate Equal to or Greater Than the Filing
Threshold. If, notwithstanding the provisions of the Federal estate tax
law and this [refer to the section number of the Marital Agreement
containing the portability provisions], a Form 706 on behalf of the
Deceased Spouse is required to be filed pursuant to Code § 6018, 41 all
decisions and elections with respect to such return, including, but not
limited to, whether a Portability Election is to be effected, shall be the
sole responsibility of the Portability Executor.
(2)

Does Not Mandate Election

This provision contemplates that an estate tax return is required to be filed because
the value of the estate exceeds the filing threshold under Code § 6018.

41

The instrument must elsewhere define “Code” to mean the Internal Revenue Code of 1986, as amended from time to time.
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This provision still leaves the decision to make the election up to the fiduciary;
one could modify it to make it mandatory, if desired.
c)

Special Provisions for Estates Under the Filing Threshold
(1)

Generally

In situations where the less-wealthy spouse has an estate valued at less than the
Section 6018 filing threshold, and the parties agree that the marital agreement
should require a portability election, the following clauses may be considered on
behalf of the less-wealthy spouse:
(3) Estate Less Than Filing Threshold.
(A)
Reimbursement of 706 Costs. If,
notwithstanding the federal estate tax provisions regarding the
portability of a DSUE Amount and this [refer to section number of the
Marital Agreement containing the portability provisions], a Form 706
on behalf of the Deceased Spouse would not be required to be filed other
than to make the Portability Election, the Surviving Spouse shall
reimburse the Deceased Spouse's estate (the "Reimbursement") for the
reasonable costs incurred with effecting the Portability Election
(including, but not limited to, all accounting, appraisal and legal costs
incurred in preparing and filing the federal estate tax return) (the "706
Costs"). For purposes of this subparagraph (A), all expenditures with
respect to the preparation of the Form 706 shall be presumed to be
reasonable, which presumption may be rebutted by the Surviving Spouse.
(B) Timing and Recipients of Reimbursement. The
Reimbursement shall be made within thirty (30) days of receipt by the
Surviving Spouse of a written request for reimbursement by the
Portability Executor (the "Written Request"), and the Reimbursement
shall be paid to the court-appointed fiduciaries of the Deceased Spouse’s
estate, or, if no such estate proceeding has been commenced in any court,
to the then-acting Trustees of the Deceased Spouse's revocable trust, if
any, or, if none, directly to such person or persons as are directly
responsible for the payment of the 706 Costs (each a "706 Cost Payor"
and together, the "706 Cost Payors"). For purposes of the preceding
sentence, if the Reimbursement is payable to the 706 Cost Payors, the
Written Request shall instruct the Deceased Spouse as to the identity and
amount payable to each 706 Cost Payor, and, so as to verify such 706
Costs, the written request shall also include invoices or such other
receipts or other indicia of payment as may be applicable.”
(2)

Making the Right Person Bear the Costs

From an estate tax standpoint, portability favors the wealthier spouse if the lesswealthy spouse dies first. The purpose of this provision is to provide certain
protections for the less-wealthy spouse's beneficiaries. The preparation of a Form
706, even without the additional efficiencies allowed by the portability
regulations, is not negligible and such costs are generally borne by the decedent's
estate. If a Form 706 is required to be filed solely for portability purposes, the
deceased spouse’s beneficiaries would be responsible for the preparation costs
without receiving any of the benefits. In this instance, the surviving spouse is the
only person benefiting from the Form 706 preparation; as
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a matter of equity, the surviving spouse should be the party to ultimately pay for
expenses of such preparation.
(3)

The Limited Audit

A quid pro quo for a portability election is that the deceased spouse’s estate tax
return remains open for limited audit, as discussed above, until after the surviving
spouse dies. To the extent that the deceased spouse’s estate remains open for audit,
the deceased spouse’s executor is required to retain adequate records that support
the calculation of the DSUE amount. As a practical matter, the deceased spouse’s
executor should consider: (1) transferring copies of such supporting records to the
surviving spouse soon after the estate tax return is filed; and (2) entering into an
agreement with the surviving spouse that the surviving spouse (and his or her
estate, heirs, and successors) will be responsible for the documentation required
to prove the DSUE amount. Since the DSUE amount benefits the surviving
spouse, it makes sense for the surviving spouse to assume such responsibility.
(4)

Presumption of Reasonableness

The definition of "706 Costs" in the above clause presumes that all costs incurred
in the preparation of the estate tax return are reasonable, and places the burden on
the surviving spouse to prove otherwise. The reasonableness presumption permits
the Portability Executor to proceed with the return preparation without undue
interference from the surviving spouse with respect to costs.
(5)

Actual Payment of the Costs

The surviving spouse is responsible for the ultimate payment of the return
preparation costs, but procedurally, it may be difficult to have the surviving
spouse pay such costs directly. That is why the clause provides for reimbursement
of these costs, rather than direct payment. In the alternative, the surviving spouse
could agree from the outset to be directly responsible for the payment of such
costs, in which case subparagraph (B) would either be deleted or modified to
provide for the procedures for remitting invoices, etc. to the surviving spouse for
payment.
4.

Conflict of Interest for the Surviving Spouse as to the Election
a)

Generally

This provision is intended to avoid any inadvertent family issues that may arise if the
surviving spouse is also the Portability Executor.
(4) Conflict of Interest as to Election. If the Surviving Spouse is also the
Portability Executor, and if a conflict of interest would be created if the Surviving
Spouse effected the Portability Election, the Deceased Spouse shall provide in his
or her Will for the ability of the Surviving Spouse to appoint such other Portability
Executors as can properly effect the Portability Election.
b)

Example

Example 19: H and W marry in 2009. The marriage is the second for both of them. At all
times, both H and W are Florida residents. H has three adult children from his prior
marriage and W has two adult children from her prior marriage. Because they are
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married in 2009, neither has any DSUE amount from their respective prior marriages. At
the time of the marriage, H has total assets of $8 million and W has total assets of $5
million. Soon after the marriage, H executes a new Will that provides the following:
"ARTICLE THREE: Residuary Trust Provision. If my wife, W, survives
me, the balance of my estate shall be held in further trust for my wife,
under which she shall receive all of the income therefrom for her lifetime.
Upon my wife's death, the principal of said trust shall be disposed of as
follows:
(a)
Payment of Estate and Inheritance Taxes Upon Death
of My Wife. Absent a contrary provision in my wife's Will, there shall be
paid therefrom all estate and inheritance taxes of whatever kind imposed
by reason of the inclusion of the trust in my wife's estate for such tax
purposes pursuant to Code § 2207A.
(b)
Disposition of Balance. The balance of the trust shall
be distributed outright and free of trust to my then living descendants,
per stirpes."
H dies in 2017 when his gross estate is $8 million. At the time of H's death, the basic
exclusion amount is $5 million. H's Will names W as his personal representative. At the
time of H's death, W is not on speaking terms with H's children.
At the time that H created his Will and up until the time of his death, being aware that the
basic exclusion amount is $5 million, H assumed that the trust created under Article
THREE would be severed into two portions so that one such portion would use up his $5
million basic exclusion amount (the non-marital trust), and the other such portion,
containing $3 million of assets, would be subject to a QTIP election (the marital trust),
thereby deferring taxes until W's subsequent death.
However, because W is H's executor and, therefore, the Portability Executor, W, can
potentially elect to have the QTIP election apply to the entire residue (i.e., the entire $8
million), which also allows W to effect the portability election for the amount of H's DSUE
amount. The effect at H's death is the same – no Federal estate taxes are due. However, the
true effect of W's actions is realized upon W's death.
The easiest way to view the impact is to compare the amounts received by H's children
both with and without portability. For all purposes, at W's death it is assumed that the assets
passing under H's Will have not appreciated so that they are still valued at $8 million, the
value of W's personal assets has increased to $7 million, the basic exclusion amount is still
$5 million and the estate tax rate is 40%.
If portability is elected, upon H’s death, there is no estate tax due and W’s applicable
exclusion amount would be $10 million (the sum of her basic exclusion amount of $5
million and H’s ported DSUE amount of $5 million). Upon W's death, W’s gross estate
would be $15 million (i.e., $8 million in the trust created under Article THREE of H's Will
(the residuary trust) and $7 million of her personal assets). W's estate has an estate tax
liability of $2 million, which is the 40% tax on the $5 million in excess of W's basic
exclusion amount. By applying the provisions of Code § 2207A, the entire estate tax is
generated solely as a result of the inclusion in W's estate of the residuary trust; therefore,
the residuary trust bears the total burden of the tax. As a result, H's children receive the
residuary trust of $8 million, less the estate taxes due at W's death of $2 million, for a net
amount of $6 million.
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If portability is not elected, it is presumed that upon H's death, the residuary trust is divided
into two trusts, i.e., the non-marital trust and the marital trust, described above. Upon W's
death, her gross estate is $10 million, comprised of the marital trust of $3 million and $7
million of her personal assets. After applying W's basic exclusion amount of $5 million
(with no portability, there is no DSUE amount passing to W), the total estate tax liability
is $2 million, but now, as a result of the application of Code § 2207A, only $1.2 million of
federal estate tax is apportioned against the marital trust ($3 million at 40%). The net assets
that H’s children would receive from the marital trust is $3 million, less the estate taxes
due of $1.2 million, or a net amount of $1.8 million, which, when added to the $5 million
in the non-marital trust passing free of estate taxes, results in total assets of $6.8 million.
Thus, W's portability election had a negative impact on H's children of $800,000.
As we can see, the result would be beneficial to W children and detrimental to H’s children,
which was not H's intention. Although the example may be extreme, it demonstrates the
need for a “conflict of interest” clause. In certain circumstances, it may not be clear if there
is a conflict; therefore, as an alternative, in second, third, fourth, etc., marriages, it may be
better to have someone other than the surviving spouse act as the executor of the estate.
5.
Provisions Mandating Cooperation by the Portability Executor as to the
Surviving Spouse
This provision benefits the wealthier spouse by allowing him or her to utilize the less-wealthy
spouse's DSUE amount as soon as possible. Portability applies as of the date of the decedent's death;
thus, the surviving spouse can utilize the deceased spouse’s DSUE amount immediately upon the
deceased spouse’s death. In some instances, the deceased spouse’s executors (or, in this case,
Portability Executors), may not have the best of personal relationships with the surviving spouse.
For this reason, if portability is to be utilized, the deceased spouse must acknowledge that he or she
shall require that the Portability Executor provide an estimated DSUE amount to the surviving
spouse as soon as is practicable. It is impossible to mandate certain dates and times, because the
process of preparing this information will vary from estate to estate, the protection granted under
this provision, if imperfect, at least mandates communication.
(5)
Cooperation by Portability Executor. If the Surviving Spouse is not the
Portability Executor, the Deceased Spouse shall provide in his or her Will that his or her
Executor shall communicate to the Surviving Spouse, as soon as is practicable after the
Deceased Spouse's death, the estimated amount of the DSUE Amount that is anticipated to
be transferred to the Surviving Spouse. The Executor shall also provide to the Surviving
Spouse a true and accurate copy of the 706 (and any amendments or supplemental forms
thereto) that was filed with the Internal Revenue Service (the IRS).
6.

Portability Executor’s Responsibilities
a)

Generally

One may include alternative provisions for the Portability Executor’s responsibilities.
b)
Requiring Delivery of Information and Returns to the Surviving
Spouse
(1)

Generally

The first option mandates the delivery to the surviving spouse of the estate tax
return, and all information that served as a basis for the preparation of the return.
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(6)

Portability Executor's Responsibilities.

(A)
Copy of Form 706 to Surviving Spouse. Upon
effecting the Portability Election, the Portability Executor shall provide
the Surviving Spouse with a complete copy of: (I) the Deceased Spouse’s
Form 706 and, (II) any final adjustments as may be made to said Form
706 by the IRS for use in tax filings in connection with the Surviving
Spouse’s use of such DSUE Amount against the Surviving Spouse’s inter
vivos gifts or testamentary transfers.
(B)
Copies of Supporting Documentation. The
Portability Executor shall also provide the Surviving Spouse with copies
of any and all information and documentation that supports the filing of
the Form 706 (as it may have been adjusted or supplemented). By way
of example and not by way of limitation, for assets reported on the Form
706, the Portability Executor shall provide the Surviving Spouse with all
statements of accounts from financial institutions, valuation reports by
appraisers, as well as documents showing proof of ownership of assets
(e.g., deeds). If assets are held in trust, the Portability Executor shall
also provide the Surviving Spouse with a copy of the trust and all trust
accountings available to the Portability Executor related to such trusts
(that was used as the basis for filing the Form 706). With respect to
deductions for debts, liabilities, administrative expenses, and/or other
deductions, the Portability Executor shall provide the Surviving Spouse
with any and all documentation supporting the existence of such liability,
debt, expense and/or deduction.
(C)
No Other Duties. Other than providing the copy of the
Form 706 and supporting documentation, and any other information
necessary to substantiate the DSUE Amount in the event of an audit of
the Form 706, the Portability Executor shall have no additional
obligations to the Surviving Spouse, the Surviving Spouse's estate, heirs,
beneficiaries and assigns (together, for purpose of this subparagraph
(C), the “Surviving Spouse”); provided, however, that if the IRS requests
additional information, beyond that requested herein, the Portability
Executor (and/or the beneficiaries of any assets received from the
Deceased Spouse) shall be responsible for delivering to the Surviving
Spouse such additional information. If any additional costs are borne by
the Portability Executor and/or the beneficiaries, the Surviving Spouse
shall reimburse such additional costs. The additional costs shall be
presumed to be reasonable, unless proven otherwise.
(2)

Benefit to Both Spouses

This provision contains provisions for both spouses – the wealthier spouse by
providing the necessary backup documentation be provided to him or her to
validate the DSUE amount, and the less-wealthy spouse by relieving his or her
Portability Executor from having any additional obligations with respect to
portability.
(3)

Surviving Spouse’s need for Information

As discussed above, the surviving spouse is entitled to use the DSUE amount
immediately upon the death of the deceased spouse. However, adjustments may
be made to the DSUE amount in the following situations: (1) if the portability
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election is not made, (2) if the DSUE amount is reduced by later valuation or
mathematical corrections, or (3) if the surviving spouse cannot substantiate the
DSUE amount claimed on his or her gift or estate tax return. The surviving spouse
should, therefore, have the benefit of receiving a copy of not only the deceased
spouse’s estate tax return, but any formal adjustments made by the Service
because of an audit of the return. Additionally, since the deceased spouse's estate
tax return may be audited upon the surviving spouse's death, the surviving
spouse's executor will likely need the information that was used to file the estate
tax return, to substantiate the DSUE amount.
From a practical standpoint, the supporting documentation provides the surviving
spouse with the requisite information and eliminates the need for any future
requests from the deceased spouse's heirs. It puts the burden on the surviving
spouse to maintain and safeguard the information once he or she receives it, which
seems to be a fair result.
c)

When the Spouses Refuse to Share Information Freely
(1)

Generally

There may sometimes be reluctance to deliver financial information to the
surviving spouse. This second option is an alternate provision if the less- wealthy
spouse has issues with providing such information to the wealthy spouse.
(6)

Portability Executor's Responsibilities.

(A)
Copy of Form 706 to Surviving Spouse. Upon
effecting the Portability Election, the Portability Executor shall provide
the Surviving Spouse with a complete copy of, (I) the Deceased Spouse’s
Form 706 and, (II) any final adjustments as may be made to said 706 by
the IRS for use in tax filings in connection with the Surviving Spouse’s
use of such DSUE Amount against the Surviving Spouse’s inter vivos
gifts or testamentary transfers.
(B)
Continuing Duties. The heirs, successors in interest
and fiduciaries of the Deceased Spouse's estate, including the Portability
Executor (the “Successors”), shall have a continuing obligation to
maintain and safeguard a copy of the Form 706, together with any other
information necessary to substantiate the DSUE Amount reported on the
Form 706 in the event of an audit. If the IRS requests additional
information, beyond that requested herein, the Successors shall be
responsible for delivering to the Surviving Spouse, the Surviving
Spouse's estate, heirs, beneficiaries and assigns (together, for purpose
of this subparagraph (B) and subparagraph (C) of this paragraph (6),
the "Surviving Spouse"), any such additional information requested by
the IRS. If any additional costs are borne by the Successors, the
Surviving Spouse shall reimburse such additional costs. The additional
costs shall be presumed to be reasonable, unless proven otherwise.
(C)
Continuing Liability – Remedy. In the event that the
Successors are not able to produce any such documentation that is
requested by the IRS, and, it can be determined that the DSUE Amount
is adjusted in a negative manner, the Successors shall bear the burden
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of any costs, expenses, and any other damages that the Surviving
Spouse may suffer as a result of such incident.
(2)

Explaining the Problem to the Client

The attorneys representing the parties should convey to their clients the burden
that the family will have to bear in the event that the information is needed to
substantiate the DSUE amount in the event of an audit, which may be many years
after the deceased spouse’s death. Additionally, a fairly onerous remedy clause is
added as subparagraph (C). This is just an example of a remedy for breach; we
suggest that the parties negotiate a remedy that would make sense in the particular
situation. It should be noted that if the less-wealthy spouse negotiated a financial
benefit in exchange for a required portability election, the remedy clause should
incorporate a reversal of that financial benefit.
7.

Portability Executor Defined
a)
(7)

Generally

“Portability Executor” Defined.

(A)
Defined. For purposes of this [refer to the section number of
the Marital Agreement containing the Portability provisions], the "Portability Executor"
shall be the following, in order of preference:
(I)
Court Fiduciaries. The Deceased Spouse's court
appointed fiduciaries of his or her estate (i.e., personal representative, executor,
administrator or such other term as used under the law governing the administration of
the Deceased Spouse’s estate), or, if no such estate matter has been opened in any court,
(II)
Trustees of Revocable Trust. The then-acting Trustees
of the Deceased Spouse's revocable trust, if any; or, if none,
(III)
Code Definition of “Executor.” The "Executor" as
defined pursuant to Code § 2203, 42 but such term shall not include the Surviving Spouse
if at least one other person is in actual or constructive possession of any property of the
Deceased Spouse.
(B)
Spouse as Portability Executor. If the Surviving Spouse is the
Portability Executor, such duties shall be subject to the provisions of paragraph (4)
above.”
b)

The Hierarchy
(1)

Generally

As discussed above in section IV.B.6 of this paper, the regulations give substantial
preference to court appointed fiduciaries, as these are the individuals usually
charged with the preparation and filing of a decedent’s Form 706. Absent a
judicial estate proceeding, preference should next be given to the Trustees of the
decedent’s revocable trust. If no estate administration is judicially opened and no
revocable trust is in existence, reliance is placed upon the federal tax definition of
“Executor.”
42

The instrument must elsewhere define “Code” to mean the Internal Revenue Code of 1986, as amended from time to time.
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(2)

Surviving Spouse Excluded

If the provisions of subparagraph (A)(III) apply and the Portability Executor is
defined with reference to Code § 2203, the surviving spouse is excluded from this
category unless he or she is the only person receiving any of the deceased spouse’s
property. This conforms to the provisions under most marital agreements whereby
the parties waive all statutory rights to act as fiduciaries of the other’s estate. This
provision can, however, be modified depending on an agreement between the
parties. In addition, this provision does not prohibit the deceased spouse from
naming the surviving spouse as the court appointed fiduciary or as Trustee under
the deceased spouse’s revocable trust. Further, even if the surviving spouse is the
Portability Executor, the provisions are subject to the “conflict of interest”
provisions described above.
(3)

IRS Not Bound by Hierarchy in Marital Agreement

The parties can set forth the preferred hierarchy for the Portability Executor, but
the Service is not bound by this hierarchy. Code § 2203 states that any person in
possession of property may file the deceased spouse's estate tax return. Reg.
§ 20.2010-2(a)(6) provides that the court appointed executor is responsible for
making the portability election or, if there is no such executor, then any person in
possession of the deceased spouse's property may make the election. Therefore,
the possibility exists that, notwithstanding the marital agreement provisions, a
portability election may be made where one was not intended or vice-versa. If the
parties are concerned about this issue, perhaps an optional remedy provision could
be added (as suggested in subparagraph (C)). Such remedy provisions should
provide sufficient recourse against the breaching party to mitigate the potential
for any such breach.
8.

Remedies for Failure to File Portability Election

Notwithstanding the detailed provisions of the marital agreement and the deceased spouse’s will
and revocable trust, it is still possible for the Portability Executor to fail to file a timely, complete
and properly-prepared estate tax return. No provision in a marital agreement can prevent a
Portability Executor from taking a contrarian view and declining to make the portability election. A
financial penalty provision could be added, but it may not be enough to compensate the surviving
spouse if the IRS denies portability. This is a point best left to the drafting attorneys to determine
the appropriate remedy based on the particular facts.
9.

Clients with DSUE Amounts
a)

Generally

Special provisions will be required if one of the soon-to-be-spouses was previously
married, survived his or her earlier spouse, and already has a DSUE amount. In advising
such a client, the lawyer must remember that the DSUE amount can be lost by the operation
of the “last deceased spouse” rule, discussed above in section IV.D.2 of this outline. If the
survivor marries another person (the "second spouse"), the risk of losing the deceased
spouse's DSUE amount increases for each day that the surviving spouse is married to the
second spouse, for if the second spouse predeceases the surviving spouse, any unused,
ported DSUE amount from the deceased spouse disappears immediately upon the second
spouse's death, being replaced by any DSUE amount that the second spouse had to port to
the surviving spouse.
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b)

The Obvious Solution

The obvious way for the survivor to protect his or her inherited DSUE amount is not to
remarry. No matter how long the couple cohabitate, as long as they do not become legally
married, they will not jeopardize the inherited DSUE amounts. Of course, this may not be
an acceptable solution for every couple. Some insist on marrying.
c)

Making Gifts
(1)

Generally

An alternate solution for the surviving spouse who does remarry is to make
substantial gifts to his or her beneficiaries in order to fully utilize the DSUE
amount before the surviving spouse dies. Under the Regulations, if the surviving
spouse uses the DSUE amount of the deceased spouse by making taxable gifts
during the surviving spouse’s lifetime, that amount of the DSUE amount will not
be lost. Reg. § 20.2010-3(b) and Temp. Reg. §25.2505-2(c).
(2)

Example

Example 20: H1 and W are married. H1 dies and a portability election is made to
port $3 million of DSUE amount to W. W marries H2. W makes a taxable gift of
$3 million before H2 dies. H2 then dies and leaves no DSUE amount to W.
In this example, W took advantage of H1’s DSUE amount that was ported to her.
If we change the example slightly, and assume that W had not made the gift before
H2 died, then the $3 million of ported DSUE amount (from H1) would disappear,
and W would have lost the benefit. With respect to such gifts, however, the
surviving spouse cannot simply utilize the DSUE amount for the sole purpose of
guaranteeing its use; other factors must be considered, such as the surviving
spouse must be in a suitable financial position where the relinquishment of such
funds will not impede his or her lifestyle.
d)

Insuring Against Potential Loss of the DSUE Amount

Another way to protect the deceased spouse's DSUE Amount is to “insure” against the
potential loss. There are different ways in which this can occur.
(1)

Guaranty Election of Portability and Pay Damages

First, the parties could agree in the marital agreement that, if the second spouse
will likely have a DSUE amount to port to the surviving spouse, portability must
be elected. If there is any shortfall between the DSUE amount that the surviving
spouse received from the second spouse as compared to the DSUE amount that
the surviving spouse received from the deceased spouse, the parties would agree
how, and/or if, the surviving spouse would be made whole.
(2)

Life Insurance on Second Spouse

Second, the parties would literally insure against the loss of the deceased spouse’s
ported DSUE Amount by purchasing life insurance on the life of the second
spouse. One strategy would be for the second spouse to create an Irrevocable Life
Insurance Trust (ILIT) and fund it with insurance on the second spouse’s life. If
the second spouse predeceases the surviving spouse, the amount of the DSUE
amount that could potentially be lost by the surviving spouse (as a
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result of second spouse’s death) could be paid either to the surviving spouse or
the surviving spouse’s beneficiaries. Any excess proceeds could be paid to the
second spouse’s beneficiaries. If the surviving spouse predeceases the second
spouse, the surviving spouse would not have lost the benefit of first spouse’s
ported DSUE amount because, as to the surviving spouse, the deceased spouse is
the surviving spouse’s “last deceased spouse” at the time of surviving spouse’s
death. Thus, in this case, trust could be drafted so that the beneficiary of the
insurance proceeds could be changed to the second spouse’s beneficiaries. In the
alternative, depending on the type of insurance involved, the second spouse could
simply stop contributing the premium amount to the ILIT, allow the insurance to
lapse, be paid-up, and/or surrender the policy for cash. One has to determine the
cost of the insurance and to provide a methodology of how to make everyone as
close to fully compensated as possible.
(3)

Insure Some Risk, Assume Some

Third, the parties could partially protect against the loss by insuring some of the
deceased spouse's DSUE Amount and taking the risk on the balance. There is no
clear answer on this issue, and the solution would be left to the parties to decide
(with informed advice from counsel).

B.

Will Drafting for the Portability Election
1.

Basic Options

Practitioners who are not taking full advantage of a non-marital share or non-marital trust should
consider providing in the governing instruments directions regarding whether the executor or the
surviving spouse should be responsible for the additional cost of filing a Form 706 simply to elect
portability. There are essentially five types of direction that one may give: (1) directing that
portability be elected and charging the cost of the election against the estate generally; (2) directing
that portability be elected and charging the cost of the election against the surviving spouse; (3)
authorizing, but not directing, that portability be elected, and charging the cost of the election against
the estate generally; (4) authorizing, but not directing, that portability be elected, and charging the
cost of any such election against the surviving spouse; and (5) prohibiting an election of portability.
2.

Authorize Executor, But No Direct, to Elect Portability

Some practitioners prefer to authorize the executor to elect portability, but not to direct it, because
there may be rare situations in which filing a Form 706 is not desirable. This might occur, for
example, if the executor believes that the estate is not large enough to require a Form 706, but that
the IRS could reasonably argue that some of the estate assets are far more valuable than provided in
the appraisals obtained by the executor, and that filing a Form 706 will invite such a dispute with
the IRS. In such cases, the practitioner would want to give the executor flexibility to decline to elect
portability.
The practitioner needs also to consider whether the executor might refuse to elect portability for
reasons that are somewhat less laudable. A child or other close family member who is named as
executor may prefer not to elect portability strictly because he or she dislikes the surviving spouse
and does not want to provide the surviving spouse with any benefit. A client who names as executor
a close family member who does not get along well with the surviving spouse should seriously
consider directing that the portability election be made.
3.

Making the Spouse Pay for the Election
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The portability election benefits the surviving spouse almost exclusively, and some clients may
deem it appropriate for the surviving spouse to pay the costs of preparing the Form 706 on which
portability is elected. Others may deem it appropriate that, whatever the reason for filing a Form
706, the cost of doing so should be viewed like any other estate administration expense and charged
against the estate generally. There is merit in both views, but the issue should be discussed with the
client and the client’s views should be reflected in the client’s governing instruments.
4.

Prohibiting Portability

A client could prefer to direct that portability not be elected if the client and the spouse have an
antagonistic personal relationship. Ultimately, it is still up to the client to determine whether the
executor should be able to elect portability, and if the client wishes to prohibit the election out of
spite, the practitioner may rightly view it as the client’s choice.
5.

Sample Language
a)
Drafting Suggestion for Direction to Executor to Elect Portability
and to Charge Cost Against Surviving Spouse’s Share of Estate

Deceased Spousal Unused Exclusion Amount Election. I direct that my executor
shall do all things necessary to make a valid election to allow my surviving spouse to have
the benefit of my deceased spousal unused exclusion amount, to the greatest extent
permitted under applicable federal estate tax law. My executor shall charge the costs of
preparing my federal estate tax return solely against my surviving spouse, and shall reduce
the amounts otherwise passing to my surviving spouse by such costs. If the costs of
preparing my federal estate tax return are greater than the amounts passing to my
surviving spouse under my will, my executor shall prepare such return only after receiving
payment from my surviving spouse adequate to reimburse my estate for the costs of
preparing such return. No equitable adjustment shall be made with respect to the
dispositions under my estate because my executor has made this election.
b)
Drafting Suggestion for Direction to Executor to Elect Portability
and to Charge Costs Against Estate Generally
Deceased Spousal Unused Exclusion Amount Election. I direct that my executor
shall do all things necessary to make a valid election to allow my surviving spouse to have
the benefit of my deceased spousal unused exclusion amount, to the greatest extent
permitted under applicable federal estate tax law. My executor shall pay the cost of
preparing my federal estate tax return as a general expense of the administration of my
estate, and shall charge it solely against my residuary estate and not against the share of
any specific person or persons who are beneficiaries of my estate. No equitable adjustment
shall be made with respect to the dispositions under my estate because my executor has
made this election.
c)
Drafting Suggestion for Provision Authorizing, But Not Directing,
Executor to Elect Portability and Charging Costs Against Surviving Spouse
Deceased Spousal Unused Exclusion Amount Election. My executor may, but
shall not be required to do all things necessary to make a valid election to allow my
surviving spouse to have the benefit of my deceased spousal unused exclusion amount as
permitted under applicable federal estate tax law. My executor shall charge any costs of
preparing my federal estate tax return solely against my surviving spouse, and shall reduce
the amounts otherwise passing to my surviving spouse by such costs. If the costs of
preparing my federal estate tax return are greater than the amounts passing to my
surviving spouse under my will, my executor shall prepare such return only after
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receiving payment from my surviving spouse adequate to reimburse my estate for the costs
of preparing such return. No equitable adjustment shall be made with respect to the
dispositions under my estate because my executor has made this election.
d)
Drafting Suggestion for Clause Authorizing But Not Directing,
Executor to Elect Portability and Charging Costs Against Estate Generally
Deceased Spousal Unused Exclusion Amount Election. My executor may, but
shall not be required to do all things necessary to make a valid election to allow my
surviving spouse to have the benefit of my deceased spousal unused exclusion amount as
permitted under applicable federal estate tax law. My executor shall pay the cost of
preparing my federal estate tax return as a general expense of the administration of my
estate, and shall charge it solely against my residuary estate and not against the share of
any specific person or persons who are beneficiaries of my estate. No equitable adjustment
shall be made with respect to the dispositions under my estate because my executor has
made this election.
e)

Drafting Suggestion for Clause Prohibiting a Portability Election

Deceased Spousal Unused Exclusion Amount Election. My executor shall not
elect to allow my surviving spouse to have the benefit of my deceased spousal unused
exclusion amount as permitted under applicable federal estate tax law. I have discussed
with my attorney the fact that this will deprive my surviving spouse of a significant federal
tax advantage while not gaining any tax advantages for the benefit of any other
beneficiaries of my estate, but I have concluded that I still do not wish my surviving spouse
to have the benefit of my unused exclusion amount.

C.

Can Surviving Spouse Compel a Portability Election?

Absent a marital agreement, a mandatory provision in the testamentary instrument (i.e., Will and/or revocable
trust), and an agreeable executor, it appears that it would be difficult for a surviving spouse to be able to
compel a portability election. To the best of the knowledge of the authors, there is no state that has addressed
this issue. Perhaps they should. However, the case of Walton v. Est. of Swisher, 3 N.E.3d 1088 (Table), 2014
WL 325666 (Ind. App. 2014) brings this issue to the fore.
1.

Background

]
Kathleen Walton was named personal representative of the estate of her deceased mother, Mary Cox Swisher.
Mary was survived by her husband, Glenn, as well as her daughter, who was not Glenn’s daughter. Glenn
and Kathleen met to discuss the benefits that Glenn would receive from the estate and the obligations that
existed for the personal representative, and they executed a Letter of Understanding, stating that Glenn would
pay certain financial obligations due to care facilities and nursing services for Mary’s support and care,
together with an additional payment to the estate of $5,000. Kathleen agreed that the estate would relinquish
“any and all claims to any tax benefits or refunds” received after date of death on any tax returns filed by
Glenn and Mary or by the estate, whether before or after Mary’s death.
After the Letter of Understanding was executed, Glenn asked his advisors to prepare Form 706 for filing by
Mary's estate, in order to obtain the benefit of Mary’s DUSE amount. Mary’s estate signed and filed the
return. Mary’s estate was only $100,000 and it was not subject to federal or state estate or inheritance taxes.
Glenn died in 2012, and Kathleen, as the personal representative of Mary's estate, filed two claims against
Glenn's estate, asking that payment in the amount of $500,000 be applied to Mary's estate in compensation
for Glenn's use of Mary’s DSUE amount. Kathleen argued that, without compensation in addition to the
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$5,000 agreed to in their Letter of Understanding, Glenn's estate would be unjustly enriched, because it could
reduce its tax obligations substantially by use of Mary’s DSUE amount. 43
Glenn’s estate disallowed the claim, and filed a motion for summary judgment on the claim. Glenn's estate
argued that, in part, the Letter of Understanding between Glenn and Kathleen was a binding contract. The
probate court granted Glenn’s estate the motion for summary judgment, stating that the Letter of
Understanding was controlling as to the claims, that the Letter of Understanding was unambiguous, and that
there was no unjust enrichment.
2.

Holding

The court of appeals (Judge Baker) affirmed, holding that the Letter of Understanding was dispositive. The
court noted that, in reviewing a contract, if the contract language is unambiguous, the intent of the parties is
determined from its four corners. A contract is ambiguous only where a reasonable person could find its
terms susceptible to more than one interpretation. Zollman v. Geneva Leasing Associates Inc., 780 N.E.2d
387, 392 (Ind.Ct.App.2002). The Letter of Understanding clearly outlined the benefits due to and burdens
placed on Mary's estate and Glenn, and all that Glenn was required to pay was $5,000. Kathleen, while
represented by counsel, agreed to the Letter of Understanding, and promised to “relinquish any and all claims
to any tax benefits or refunds received after date of death on any tax returns filed by [Glenn] and [Decendant]
(or the [estate]) prior or subsequent to the date of death.” The DSUE amount is such a tax benefit.
3.

Planning for the DSUE Amount in as Disharmonious Estate

Practitioners should anticipate that, in a typical disharmonious family, there may be disputes between or
among the family members about the advisability of filing an estate tax return to elect portability. One easy
solution to this problem is for the will or revocable trust to direct that the executor file the estate tax return
and elect portability. This relieves the personal representative of the estate of the task of deciding whether to
file an estate tax return for an estate that is not required by the tax law to file a return, because the gross estate
is under the available basic exclusion amount. Such a direction may be absolute, or it may provide that the
personal representative shall file a return not otherwise required by the federal tax law only if the surviving
spouse agrees to pay the incremental costs incurred by the estate in filing the return.
A second approach is to allow the parties to negotiate a fair payment to the estate by the surviving spouse for
filing a federal estate tax return and electing to transfer the DSUE amount to the surviving spouse. The
maximum value of a $5.49 million DSUE amount (the highest possible DSUE amount in 2017) is
$2,125,800. That figure is not indexed for inflation after the first spouse’s death, and so represents the point
at which a surviving spouse’s payment would provide no net benefit to the spouse (and the detriment of a
prepayment of the amount of future tax savings).
It is arguable that the personal representative of an estate that does not pass entirely to the surviving spouse
alone (outright, with no remainder or other beneficiaries), should decline to file a Form 706 solely to elect
portability, absent some compensating payment from the surviving spouse. The personal representative owes
a fiduciary duty to treat all estate beneficiaries fairly and equally; the cost of filing a Form 706 is a detriment
to all beneficiaries, but the act of filing a return in such cases it is a benefit only to the surviving spouse. It
would be reasonable for such personal representatives to insist on some payment from the surviving spouse
to cover the cost of preparing the return. In addition, the personal representative has a fiduciary duty to
marshal and maximize the assets of the decedent’s estate, and this duty may compel the personal
representative to insist on some additional payment from the surviving spouse, beyond the cost of preparing
the Form 706.
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Kathleen also argued that Glenn's representatives violated the state Rules of Professional Conduct by not explaining to her
the tax consequences of signing the estate tax return for Mary’s estate.
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As demonstrated in Walton v. Estate of Swisher, the interests of a surviving spouse with respect to an estate’s
election of portability may be contrary to the interests of the other beneficiaries of the estate. It is best to
anticipate such conflicts and direct in the decedent’s will whether to elect portability and whether the
surviving spouse should be required to pay for the DSUE amount. In the absence of such directions, however,
practitioners should anticipate that surviving spouses and personal representatives will be faced with a
negotiation to determine the true value of the DSUE amount to the surviving spouse, and that the personal
representative will seek to turn the DSUE amount into a true estate asset.

D.
Can the Surviving Spouse Permit the Executor to Decline Portability and Not File
an Estate Tax Return?
Sometimes, albeit rarely, the surviving spouse and the executor agree that the spouse is highly unlikely ever
to have a taxable estate, and that the speculative benefits of portability are outweighed by the actual costs
involved in filing an estate tax return for the first spouse’s estate. The spouse can, of course, tell the executor
that he or she agrees with the executor’s decision, and can put this agreement in writing. Nonetheless, when
the surviving spouse dies, if there is a taxable estate, the surviving spouse’s heirs and beneficiaries may not
agree with the decision that the spouse made, and may assert that the first deceased spouse’s executor should
have file an estate tax return, rather than waste a DSUE amount that could be worth over $2 million. Legally,
the executor of the first spouse’s estate may not owe any fiduciary duty to the beneficiaries of the surviving
spouse’s estate, but that will not necessarily prevent them from filing suit and, on a bad day, winning. Among
the things that the surviving spouse and executor can do to help protect the executor from subsequent liability
are:
●

Have the executor and the surviving spouse sign a written agreement, with provision that the
agreement is binding on the parties, their heirs, personal representatives, successors and assigns.

●

Inform the probable adult beneficiaries of the surviving spouse’s estate about the issue, and allow
them to pay for the preparation of the estate tax return if they desire to preserve the DSUE amount.

●

Include an exoneration clause in the surviving spouse’s will or trust; the beneficiaries of his or her
estate or trust should be bound by this waiver.

●

Include a no-contest clause in the surviving spouse’s will or trust that specifically disinherits a
beneficiary who contests the surviving spouse’s agreement with the executor of the first spouse’s
estate regarding the DSUE amount.
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