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“With portability’s permanence, the ‘traditional’ by-pass trust generally 

does not achieve the best income and estate tax results.  Thus, other than for 

non-tax reasons, the use of ‘traditional’ by-pass trusts may not be the best 

estate planning vehicle.” 

 

Richard Franklin and Lester Law provide commentary on why an estate 

planning advisor should consider a new framework for estate planning in 

light of portability’s permanence.  Richard and Lester have previously 

contributed to LISI and have written on this topic extensively. 

Richard Franklin, Esq., is a member of McArthur Franklin PLLC in 

Washington, D.C.  He focuses on estate planning, trusts and estate 

administration.  He is a member of the District of Columbia and Florida 

Bars, is a Fellow of the American College of Trust and Estate Counsel, and 

is Co-chair of the ABA RPTE Section’s Estate and Gift Committee. He 

serves on the ACTEC Transfer Tax Study Committee and on the Steering 

Committee for the DC Bar’s Estates, Trusts & Probate Law Section.  

Richard was one of the primary authors of the articles published by the 

ABA-RPTE Section, titled Portability – The Game Changer, Portability – 

The Regulations, and Portability – Part One, and one of the major 

contributors to four sets of ABA-RPTE’s comments to Treasury on 

portability.  He has also published articles on portability, been quoted in 

various publications on the subject, and spoken on portability for many CLE 

conferences, estate planning councils and other groups. 

Lester Law is a director at Abbot Downing, a Wells Fargo business, who 

is responsible for the delivery of multi-family office, and estate and financial 

planning services to ultra-high-net-worth clients.  Lester is board certified by 

the Florida Bar as a specialist in Wills, Trusts and Estates Law.  Lester is the 

co-chair of the ABA RPTE Section’s Income and Transfer Tax Group’s 

Estate and Gift Tax Committee.  Lester is also the co-chair of the IRA and 

Insurance Committee for the Florida Bar’s Real Property Probate and Trust 

Law Section.  Lester has written and presented on portability extensively.  

Lester co-authored Portability - The Game Changer, Portability – The 

Regulations and Portability – Part One.  Lester lead the effort with Richard 

Franklin on writing comments to Treasury before and after the new proposed 

and temporary proposed regulations were promulgated.  Lester has spoken 
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on portability at CLE conferences and meetings of the RPTE Section of 

ABA, numerous bar associations, ACTEC, estate planning councils and 

other groups. 

Here is their commentary: 

EXECUTIVE SUMMARY: 

With the permanency of portability, a married couple can use their combined 

applicable exclusion amounts at any time before the surviving spouse dies 

(see Chart #1).  This article proposes a new framework for estate planning 

built upon the freedom of exclusion-use that portability provides.  A “marital 

unit” approach to exclusion-use is suggested, which is consistent with the 

mindset of most married couples.  As the desire to achieve favorable tax 

results drove the historical development of ‘traditional’ by-pass trust 

planning,
1
 the desire to achieve even better estate and income tax results is 

driving estate planning towards portability planning, with its more 

efficacious tax results. 

COMMENT: 

Before plunging into this new framework, a three preliminary points are 

apropos. 

1. A 

‘traditional’  

by-pass 

trust
2
 does 

not achieve 

the best 

income and 

estate tax 

result anymore.  There are two primary reasons for this.   

 First, for couples whose aggregate estate is well below the 

couples’ aggregate exclusions (i.e., $10.5 million in 2013 and 

$10.68 million in 2014), a portability plan offers the advantage 

of enabling a basis adjustment for the combined aggregate 

estate without any increase in estate taxes.
3
  A traditional by-
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pass trust that escapes estate taxes upon the surviving spouse’s 

death offers no tax benefit since the combined estate will be 

less than their combined applicable exclusions.  Rather, the 

traditional by-pass trust is burdened with providing assets to the 

successor beneficiaries having an unadjusted basis upon the 

surviving spouse’s death. 

 Second, for couples whose aggregate estate is likely to exceed 

the couples’ aggregate exclusions, a more complex portability 

plan will produce greater income and estate tax results than a 

traditional by-pass trust plan.  At the end of 2011, we developed 

the concept that portability could be affirmatively used as a 

planning tool to create greater income and estate tax benefits, 

without losing the non-tax benefits of a by-pass trust. This is a 

strategic approach beyond the view of portability as a technique 

to salvage an otherwise poorly crafted estate plan.
4
 Our March 

2012 article, Portability's Role in the Evolution Away from 

Traditional By-Pass Trusts to Grantor Trusts,
5
 explained a new 

intentional use of portability to take advantage of transferring 

the deceased spouse’s unused exclusion (DSUE) amount to the 

surviving spouse, who could then use the DSUE amount to 

immediately make gifts to an irrevocable grantor trust for the 

descendants.  This approach garners the benefits of grantor trust 

status that a by-pass trust does not provide.  Let’s call this the 

“Surviving Spouse (SS) Gift Plan.”
6
 

To confirm that the SS Gift Plan is superior to the by-pass trust, 

we modeled the various trust strategies.
7
  The modeling is 

compelling and it demonstrates there is a great deal of 

flexibility to the SS Gift Plan.  For example, the SS Gift Plan 

works to improve the income and estate tax results (i.e., over 

the results obtained with a traditional by-pass trust) even if it’s 

employed for only part of the deceased spouse’s exclusion.  The 

modeling supports widespread use of this strategy.  The SS Gift 

Plan has achieved acceptance as a viable estate planning 

strategy.  For couples who are subject to the Federal estate tax, 

it’s hard to overstate the tremendous benefits of using grantor 

trusts. 
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2.  Historically, the traditional by-pass trust was originally devised as a 

concept and tool to save estate taxes.
8
  Some commentators give the 

impression that the traditional by-pass trust is imbued with mystical 

qualities desired by all testators far removed from tax considerations.  

The fact is that, prior to portability, the exclusion of a particular 

spouse had to be used during that spouse’s lifetime or upon that 

spouse’s death, otherwise it was lost forever.  Thus entered the forced 

funding of the traditional by-pass trust to capture the benefit of the 

deceased spouse’s remaining exclusion. 

Clearly, before and after the zenith of traditional by-pass trusts, trusts 

offered benefits other than saving taxes.  Non-tax benefits of trusts 

include asset management, ultimate disposition control and creditor 

protection.  While the driving motivation to establish by-pass trusts 

was the desire to save estate taxes, these trust plans also enjoyed the 

non-tax benefits offered by trusts. 

Based on anecdotal evidence, it is fair to say that with the 

proliferation of by-pass trusts since the Tax Reform Act of 1976,
9
 

which enacted the unified credit, these non-tax benefits gained more 

popular acceptance.  But, with the same anecdotal evidence, it is also 

fair to say that without the tax savings motivation a lot less trust 

planning would have been done over that period.   

Following the advent of portability, where a spouse’s exclusion need 

not be used until the surviving spouse’s death, the driving historical 

tax motivation (i.e., use-it-or-lose-it) to create traditional by-pass 

trusts no longer exists.  This is so, given that better income and estate 

tax results can be achieved with portability plans.  Therefore, with all 

the noise and confusion about portability you may have overlooked 

this point: the continued use of traditional by-pass trusts must be 

justified on the basis of the non-tax reasons. 

When the non-tax reasons can justify the continued use of the 

traditional by-pass trust, in some cases the by-pass trust will also 

enjoy some estate tax savings (e.g., when the married couple’s 

combined estates are greater than their aggregate exclusions and some 

appreciation occurs in the by-pass trust during the interval between 

the spouses’ deaths).  In other cases, the by-pass trust will cause 
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detrimental income tax results without any estate tax benefit (e.g., 

when the married couple’s combined estates are less than their 

aggregate exclusions and some appreciation occurs in the by-pass 

trust during the interval between the spouses’ deaths).  In those cases 

where estate tax benefit is provided through the by-pass trust, greater 

estate and income tax savings benefits are available with the SS Gift 

Plan. 

3. Portability plans can use trusts to provide the non-tax benefits 

available through trusts.  The non-tax reasons for implementing trusts 

(e.g., asset management, ultimate disposition control and creditor 

protection) may be accomplished in either a traditional plan or a 

portability plan.  In the context of a portability plan, these benefits, as 

well as use of the deceased spouse’s GST exemption, would primarily 

be accomplished through a QTIP trust for which a QTIP election and 

reverse QTIP election are made.  Making the QTIP election enables 

the deceased spouse’s applicable exclusion amount to be available for 

transfer to the surviving spouse. 

A new five pronged framework is proposed for planning in a portable world: 

1. Consider the couple’s aggregate exclusion under a spousal unit 

concept. In the planning phase, the couples’ exclusions should be 

looked upon as a marital asset that may be strategically deployed by 

the marital unit at any point through the time of the surviving spouse’s 

death.  Most married couples think in terms of being a unit, and there 

is no good reason to pick sides when it comes to deployment of their 

exclusions.  This approach is most appropriate for first marriages 

(when all of the children are the heirs of both spouses). 

 

The tax implications of using the exclusions at any point along the 

timeline vary.  When freed from the constraints of the historical 

precepts of who must use the exclusion amount and in what order, the 

possibilities for optimum tax benefits become clearer.  Remember the 

exclusions are, after all, tax benefits.  Each spouse can use his or her 

own exclusion or the surviving spouse can use the deceased spouse’s 

exclusion, then his or her own exclusion, or both at the same time.  
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For example, assume that $5.25 million of taxable transfers will be 

made shortly after an event in time.  Assume the event in time is the 

deceased spouse’s death.  Either spouse may initiate the transfers of 

the $5.25 million that will be designed to use the deceased spouse’s 

exclusion amount (e.g., the deceased spouse could direct the funding 

of a by-pass trust or the surviving spouse could execute on the SS Gift 

Plan).  If the tax benefits associated with a transfer by the surviving 

spouse are greater, the spouses will typically be comfortable having 

the surviving spouse pull the trigger on the transfer. 

Clients typically desire the best tax results and net wealth transfers.  

Consider the following: For clients who have formula by-pass trusts in 

wills and revocable trusts signed before 2010, explain portability and 

the reasons why the traditional by-pass trust is still most beneficial. It 

will allow the surviving spouse to be a beneficiary, protect the 

surviving spouse’s interests from the claims of creditors, will be GST 

exempt, and assure the deceased spouse of ultimate disposition 

protection.  Then explain that better income and estate tax results are 

likely with portability planning and therefore you need to have them 

confirm for your file that they are willing to forgo the better tax 

results for the nontax and GST benefits outlined.  It is likely that most 

clients will find it difficult to forgo tax savings, especially if viable 

alternatives exist to accomplish both goals.
10

 

2. Seek to achieve optimum tax results first. When approaching client 

discussions, consider starting with a default plan that would enable the 

marital unit to use portability among other options, which would 

allow optimum tax results.  For this purpose, assume the use of a 

portability plan in which all assets pass the surviving spouse outright, 

but with a backup disclaimer possibility to a QTIP trust and/or by-

pass trust.
11

  Under this approach, the surviving spouse can dial in the 

degree to which the deceased spouse and/or the surviving spouse 

should be the transferor of assets using the deceased spouse’s 

exclusion.  Illustration A depicts such a waterfall disclaimer 

portability plan. 

From this starting point, there are two central issues that point toward 

altering this approach.  
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First, a determination should be made regarding the clients’ potential 

concern about any of the following non-tax matters: 

 The surviving spouse diverting the deceased spouse’s share of 

the marital unit’s assets to someone other than the natural 

beneficiaries of the marital unit; 

 The surviving spouse having creditor concerns or being subject 

to undue influence in his or her advanced years; or  

 The surviving spouse needing assistance with asset 

management. 

When such a concern is significant, this points toward using a trust 

approach to receive the deceased spouse’s share of the marital unit’s 

assets.  Remember that a QTIP trust portability plan may protect 

against any or all of these concerns while still enabling portability for 

better income and estate tax results.  Illustration B depicts such a 

QTIP trust portability plan. 

Second, if the clients decide that a trust approach is appropriate for 

any of the reasons indicated above, the other discussion point is 

whether they are concerned that the surviving spouse might divert the 

tax benefits of the deceased spouse’s DSUE amount to someone other 

than the natural beneficiaries of the marital unit.  With a QTIP trust 

portability plan, the surviving spouse could use the DSUE amount to 

protect transfers to persons other than the natural beneficiaries of the 

marital unit from transfer taxation and correspondingly charge the 

QTIP trust with a full share of estate taxes upon the surviving 

spouse’s death.  If this is a concern, a by-pass trust may be the best 

solution because the non-tax concerns outweigh the advantage that 

portability planning could provide.   
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3. Consider diversifying among techniques to exclusion use.  As part of 

the process of determining a general approach, consider that the 

exclusions are much higher now – up over 500% since 2003.  Given 

the higher exclusion amounts, using one strategy for exclusion use 

may not be practical or desirable.  For example, a married couple 

might decide on a plan that provides for funding a by-pass trust up to 

the state death exclusion amount and relying upon portability for the 

remaining portion of the deceased spouse’s federal exclusion, thereby 

enabling the surviving spouse to implement the SS Gift Plan for a 

portion of the DSUE amount.  Using both approaches in part might be 

desirable for this purpose and would also diversify among techniques 

given the large exclusion amounts currently available.  This point 

bears repeating, the SS Gift Plan works to improve the income and 

estate tax results even if it’s employed for only part of the deceased 

spouse’s exclusion. 

For estates subject to a Federal estate tax, many surviving spouses will 

not feel it’s necessary to be a beneficiary of the entire amount 

protected from estate taxation by the deceased spouse’s exclusion.  

Long before portability or the high exclusion amounts of today, it was 

not uncommon for the deceased spouse to give an amount equal to the 

remaining exclusion to the children or trust for their benefit. 

Some commentators argue that the surviving spouses will need access 

to the funds that the deceased spouse can protect from estate taxes and 

that this points to the use of the traditional by-pass trust.  In most 

cases, this will be a matter of degree.  For couples whose aggregate 

estates are in excess of their combined exclusions, consider modeling 

the options based on the couples’ individual circumstances.  The 
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portability plans illustrated leave the surviving spouse with options, 

which can be modeled based on the situation present upon the 

deceased spouse’s death. 

Some commentators also argue that the GST benefits of a by-pass 

trust are desirable.  By comparison, they note the leaky nature of 

reverse QTIPs for GST purposes.  There is some inconsistency in 

holding both views.  If the surviving spouse does not need 

distributions from the GST by-pass trust such that it is superior to the 

reverse QTIP trust, then why is there a need for the surviving spouse 

to be a beneficiary of the GST by-pass trust?  Presumably, the GST 

by-pass trust can be superior to a reverse QTIP only if the by-pass 

trust’s income is accumulated and not distributed.  This confirms that 

a surviving spouse may not need access to all of the funds that the 

deceased spouse can protect from estate taxes, pointing toward using a 

by-pass trust for that portion to which access is needed and the SS 

Gift Plan for the remaining part. 

Some of the wealthiest couples might be inclined to use their 

exclusions before either spouse dies in order to obtain the same 

benefits the SS Gift Plan provides. With this choice, some exclusion 

may remain upon the first spouse’s death.  This might be as a result of 

indexing of the exclusion amounts or simply having not completed the 

lifetime gifts in full.  A portability plan would allow the surviving 

spouse to continue the gift plan with the deceased spouse’s DSUE 

amount. 

Couples with smaller aggregate estates may tend to gravitate towards 

the simplicity of the waterfall disclaimer portability plan depicted in 

Illustration A and couples with larger aggregate estates may tend to 

favor the protections of the QTIP trust portability plan depicted in 

Illustration B.  For example, in larger estates, the possible benefit of 

having creditor protection through the QTIP trust portability plan may 

outweigh the time and expenses associated with having a continuing 

trust.  Moreover, the QTIP trust portability plan, in larger estates, 

would use the deceased spouse’s remaining GST exemption (i.e., 

without the necessity of implementing a disclaimer). 
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4. Consider an asset-based diversification to exclusion-use.  Perhaps 

there are assets that make particular sense for a by-pass trust.   For 

example, assume the deceased spouse owns a $3 million family farm 

in the Mid-West and other investment assets.  The farm might be ideal 

to fund a by-pass trust if the family never intends to sell it, so a basis 

adjustment is less important, and it produces little net income.  The 

remaining assets might pass to a QTIP trust and rely on portability for 

the balance of the deceased spouse’s exclusion, allowing for the 

possible use of the SS Gift Plan. 

5. Update traditional plans.  Even in this new framework of estate 

planning, a by-pass trust may have utility.  Rather than the 

‘traditional’ by-pass trust, consider having a provision to allow a 

portion or all of the assets of the by-pass trust to be included in the 

survivor spouse’s estate, to the extent that the inclusion will not 

trigger an estate tax liability.  The inclusion is designed to obtain an 

income tax basis adjustment.  This new version of the ‘portability-

enabled’ by-pass trust is a consequence of the new large exclusion 

amounts and portability.  The new by-pass trust approach considers 

both estate and income taxes.  However, this technique still forces the 

“double use” of the couple’s exclusions – once at the time of the first 

spouse’s death, and then again at the survivor’s death.  Thus, to the 

extent that the couples’ aggregate estates exceed their combined 

exclusions, this new by-pass trust appears to be inferior to portability 

plans. 

Estate planning has evolved in the new portable world and will continue to 

evolve.  Today, planners must be cognizant of the tax benefits that 

portability enables and advise their clients accordingly.  Working through 

the framework for planning in the portable world as outlined in this article is 

a good start toward ensuring the opportunities that currently exist are 

considered.  Based on observation and experience, estate planners feel more 

constrained by the precepts and strategies historically used than do clients.  

It is critical to explain the possibilities objectively and allow the clients to 

select the benefits that are most important to them. 
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HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE 

DIFFERENCE!   

  

Richard Franklin 

Lester Law  
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to Any Person Prohibited – Without Express Permission.  

CITATIONS: 

                                                 
1
 As used in this commentary, “traditional by-pass trusts” are those trusts 

incorporated in an estate plan (which we sometimes call a “traditional plan”) 

which are generally combined with marital dispositions (typically QTIP 

trusts) that generally trigger no Federal estate tax at the death of the first 

spouse to die.  These traditional plans force the funding of a by-pass trust 

(i.e., with an amount equal to the decedent’s unused exclusion amount 

available at death) and the balance of the decedent’s estate passing to the 

QTIP trust.  “Portability plans” may also use trusts; however, there is a 

progression away from forced funding of traditional by-pass trusts, and more 

reliance on QTIP trusts, combining such plans with disclaimers, partial 

QTIP elections and reverse QTIP elections. 
2
 An underlying assumption in this article is that some appreciation occurs 

during the interval between the spouses’ deaths.  If no such appreciation 

occurs, the result by comparison between the traditional plan and portability 

plan should be approximately the same.  If depreciation occurs in assets that 

would fund a by-pass trust, the portability plan by comparison should be 

more favorable given that AEA is not wasted on lost asset value.   
3
 State death taxes may be applicable for these estates, however. 

4
 When portability was first introduced, many viewed it as a provision that 

could be used to simplify “burdensome planning.”  Additionally, it was often 

viewed as a means to fix a poorly planned estate (i.e., akin to a post-mortem 

disclaimer plan).  Planning with portability could be much more complex 

and involve much more than post mortem planning.  It could involve up-

front thinking and preparation to take advantage of not only the estate tax 

benefits, but also the income tax benefits, and the interrelationship between 

the two taxes. 
5
 Vol. 37, No. 2 of BNA/Tax Management's Estates, Gifts and Trusts Journal 

(March/April 2012). 
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6
 If you are unfamiliar with the SS Gift Plan, we encourage you to review 

the Evolution article. The idea was also discussed in Portability – The Game 

Changer, ABA, RPTE Section, Estate and Gift Committee Project 

(distributed at the 47 Heckerling Inst. Est. Plan, Jan. 2013). 
7
 See, Accretion Factor, Estate & Gift Tax Committee Meeting (ACTEC 

National Meeting, Maui, March, 2013). 
8
  Covey, Marital Deduction and Credit Disposition And the Use of Formula 

Provisions, 4
th
 Ed. (Supp. 2012), pp. 1 – 5. 

9
  P.L. 94-455 (Oct. 4, 1976). 

10
 The children are also likely to find it difficult to appreciate why their 

parents selected a less tax efficient plan or why they were advised to do so. 
11

 The backup plan would permit the surviving spouse to initiate a trust 

arrangement to use the deceased spouse’s GST exemption if that is desired.   
 

IMPORTANT DISCLOSURES & DISCLAIMERS 

To ensure compliance with IRS requirements, please be advised that any discussion of 

U.S. tax matters contained in or attached to these materials is not intended or written to 

be used, and cannot be used, for the purposes of (i) avoiding penalties under the Internal 

Revenue Code or (ii) promoting, marketing, or recommending to another party any 

transaction or matter discussed herein. 

 

Abbot Downing, a Wells Fargo business, provides products and services through Wells 

Fargo Bank, N.A. and its various affiliates and subsidiaries. Wells Fargo & Company 

affiliates may issue reports or have opinions that are inconsistent with, and reach different 

conclusions from, this report. 

 

This presentation is not an offer to buy or sell, or a solicitation of an offer to buy or sell 

the strategies mentioned. The strategies discussed or recommended in the presentation 

may be unsuitable for some persons depending on their specific objectives and financial 

position 

 

This communication is not a Covered Opinion as defined by Circular 230 and is limited 

to the Federal tax issues addressed herein.  Additional issues may exist that affect the 

Federal tax treatment of the transaction.  The communication was not intended or written 

to be used, and cannot be used, or relied on, by the taxpayer, to avoid Federal tax 

penalties. 

 

Wells Fargo Bank, N.A.  Member FDIC 
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