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Introduction
 Prior to 2010, the majority of estate planning 

focused on estate and gift tax planning 
techniques.  

 In the current tax law environment, planners 
should spend a disproportionate amount of 
time considering retirement benefits.  

 Retirement benefits are unique for many 
reasons.  



Lifetime Gifts From Retirement Plan  
Distributions

 Although the donor is entitled to a charitable 
income tax deduction, there are circumstances 
that will prevent a complete wash of the 
income.
 The charitable donations may exceed the 

applicable percentage of AGI limitation.
 For high income taxpayers, §68 imposes an 

automatic reduction of itemized deductions.
 If the taxpayer is under age 59 ½, the distribution 

will be subject to a 10 % penalty.



Lifetime Gifts From Retirement Plan  
Distributions

 The state in which the taxpayer resides may not 
allow a charitable deduction in computing its state 
income tax.

 The taxpayer may not itemize his or her 
deductions.



Lifetime Gifts of RMD Amount to 
Charity

 A taxpayer already receiving RMDs from his 
or her IRA or qualified plan may use these for 
charitable giving.  

 The same obstacles may prevent a complete 
wash of the income, but the taxpayer can 
attempt some income tax relief through 
charitable giving.



Potential Lifetime Charitable Gifts of 
Unique Retirement Benefits

 An individual under age 59 ½ who implements 
a “series of substantially equal periodic 
payments” from a retirement plan.  

 A distribution from a qualified plan of 
employer stock which includes “net unrealized 
appreciation.”   

 A lump sum distribution from a qualified plan 
to a participant born before January 2, 1936 (or 
to beneficiaries of such a participant).



Potential Lifetime Charitable Gifts of 
Unique Retirement Benefits

 “Qualified replacement property” received by 
a business owner who has sold his or her stock 
to an ESOP.



IRA Charitable Rollover

 Congress has had an on-again/off-again love 
affair with the IRA charitable rollover.  

 The “Protecting Americans from Tax Hikes 
Act” made the IRA charitable rollover 
permanent on December 18, 2015.



IRA Charitable Rollover

 A “Qualified Charitable Distribution” is an 
otherwise taxable distribution from an IRA 
(not ongoing SEP or SIMPLE IRA) owned by 
an individual who is at least age 70 ½, which is 
paid directly from the IRA to an “eligible 
charitable organization.”

 A taxpayer can exclude from gross income up 
to $100,000 of a Qualified Charitable 
Distribution made for a given year.



IRA Charitable Rollover: Who Benefits?

 High income donor who itemizes deductions 
and whose charitable contribution deductions 
are reduced by the percentage of income 
limitation. 

 Individuals who do not itemize their 
deductions.

 Individuals in certain states where operation of 
state income tax law would offer greater 
benefits as a result of a charitable rollover.



IRA Charitable Rollover

 An “eligible charitable organization” includes 
a public charity other than a donor advised 
fund or supporting organization, as well as 
private foundations that elect to meet certain 
conduit rules in the year of distribution. 

 A donor must instruct his or her IRA 
administrator to make the distribution directly 
to the charity.



IRA Charitable Rollover: Who Benefits?

 Individuals who already exceed their 
percentage of income limitation in terms of 
charitable contribution limits.

 Donors affected by the Affordable Health Care 
Act surtax.



Naming Charity as The Beneficiary
 The most tax-efficient way to leave funds to 

charity at death is by naming the charity as the 
beneficiary of the qualified retirement plan or 
traditional IRA.

 If a client also wants to benefit children or other 
individual beneficiaries, other assets should be 
left to them.

 Charity will not pay income tax on any 
inheritance it receives, but individual 
beneficiaries will pay income tax on retirement 
plan distributions, but usually not other assets.



Naming Charity as Beneficiary
 The easiest way to do this is to name the charity 

as a direct beneficiary of 100% of the benefits 
payable at the taxpayer’s death.

 Use a properly completed beneficiary 
designation form.

 Income will be included in the charity’s income, 
but the charity’s income tax exemption will 
make the retirement plan benefit distribution not 
taxable.

 The deceased taxpayer’s estate will receive a 
dollar for dollar estate tax charitable deduction.  



Retirement Plans with Charitable and 
Non-Charitable Beneficiaries

 A client may want to name charity and 
individuals as beneficiaries of a retirement 
plan or IRA.

 This usually requires an attachment to the 
beneficiary designation form.

 Make sure the plan administrator will accept 
and honor such an attachment.

 Careful planning is very important.



Retirement Plans with Charitable and 
Non-Charitable Beneficiaries

 Retirement plan benefits are “income in respect 
of a decedent (IRD).”

 Beneficiaries must pay income tax on the 
distributions they receive.

 Typically, the goal is to continue the income tax 
deferral by “stretching out” the distributions for 
as long as possible. 

 The period of time during which the 
distributions can be stretched out is determined 
by the identity of the “Designated Beneficiary.”



Retirement Plans with Charitable and 
Non-Charitable Beneficiaries

 A Designated Beneficiary is “any individual 
designated as a beneficiary by the employee.”

 If any beneficiary is not an individual, there is 
deemed to be no Designated Beneficiary.

 If there is no Designated Beneficiary, then the 
plan or IRA must be distributed (and income 
tax paid) within 5 years of the participant’s 
death.



Retirement Plans with Charitable and 
Non-Charitable Beneficiaries

 If individuals and charity are named as 
beneficiaries, and the charity is cashed out 
prior to September 30 of the year following the 
participant’s death, the charity can be 
disregarded as a beneficiary.

 Rather than relying on a plan or IRA 
administrator to get this done properly and 
timely, a better approach is to set up two 
different accounts: one payable to individuals 
and one payable to charity.



Retirement Plans with Charitable and 
Non-Charitable Beneficiaries

 Another potential solution is  to name the 
charity as a beneficiary of a fixed amount from 
the account, with the balance passing to the 
individual beneficiaries.

 If leaving charity an amount determined by a 
formula is necessary, have the client’s personal 
representative or trustee certify the amount to 
the plan administrator.

 One final approach is to name an individual 
beneficiary as the primary beneficiary, 



Retirement Plans with Charitable and 
Non-Charitable Beneficiaries

 One final approach is to name an individual 
beneficiary as the primary beneficiary, and 
name charity as the contingent beneficiary to the 
extent of the disclaimed benefit.



Multiple Beneficiaries of a Trust
 More issues arise if a trust is named as the 

beneficiary of an IRA or retirement plan.
 A trust is not an individual, so a trust is not a 

Designated Beneficiary.
 But if a trust is a “see-through” trust, the trust 

beneficiaries are deemed to be the Designated 
Beneficiary.

 Again, if a charity is one of the trust 
beneficiaries, it may be possible to timely cash 
out the charity so that it is disregarded.



Multiple Beneficiaries of a Trust
 Since a trust has been named as an 

intermediary in this case, if the Trustee wishes 
to eliminate a beneficiary by making a full 
distribution of such charity’s full interest in the 
account, the trust instrument must permit this.

 Another way to eliminate a beneficiary is to 
distribute other assets in full payment of such 
beneficiary’s share of the trust.



Multiple Beneficiaries of a Trust

 The Trustee also could transfer the retirement 
benefit out of the trust, intact, to an individual 
beneficiary so that the other beneficiaries of 
the trust no longer have an interest in the 
account.

 Likewise, a beneficiary could be eliminated by 
disclaiming its benefit in the plan.



Multiple Beneficiaries of a Trust

 A beneficiary also could disclaim a power of 
appointment in order to eliminate potential 
appointees who otherwise could cause there to 
be no Designated Beneficiary.  

 Finally, post-death amendments to the trust 
could be made or the operation of trust terms 
could eliminate a trust beneficiary’s rights to 
the trust.



Naming Charity as Trust Remainder 
Beneficiary

 Planning options exist for trust primarily 
intended to benefit individuals but with 
charitable remainder interests.
 Recognize that one goal will trump the other, and 

eliminate either the charity or give up the stretch 
payout.

 Create separate trusts for each individual 
beneficiary, one holding retirement assets and one 
holding other assets.

 Consider a CRT.



Naming Charity as Trust Remainder 
Beneficiary

 Use a conduit trust, rather than an accumulation 
trust, as the type of “see-through” trust named as 
an IRA or plan beneficiary.  

 Careful drafting still is necessary to achieve 
favorable income tax results and to ensure a 
charitable deduction for the benefits passing to 
charity.



Income Tax Deductions For Charitable 
Bequests OF I.R.D.

 The basics: Charitable tax deductions
 IRD – What is it?
 Can a single charitable payment generate tax 

deductions on two separate tax returns?
 Does there have to be an “economic effect”?
 Pecuniary amounts trigger gain?  Solution?
 Planning the charitable bequest
 Solutions when no instructions in governing 

instrument
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Charitable Tax Deduction Basics

Will: “I leave $300,000 to The College; all 
income of estate, pay to my child.”
 Form 706 - Charitable estate tax deduction
 Form 1041 - No charitable income tax     

deduction
LOGIC: 
• A bequest is paid from assets owned at death.
• Income is earned after death.
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Charitable Tax Deduction Basics
Will: “I leave nothing to The College, 
but pay all income of my estate to The College.”
 Form 1041 - Charitable income tax deduction
 Form 706 - No charitable estate tax deduction
LOGIC: 
• A bequest is paid from assets owned at death.
• Income is earned after death.
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Charitable Tax Deduction Basics

Will: “I leave $300,000 to The College; all income of estate, pay 
to my child.”
 Form 706 - Charitable estate tax deduction
 Form 1041 - No charitable income tax deduction

 Revenue Ruling 2003-123 - an estate will not 
be able to claim either a charitable income tax 
deduction nor a DNI deduction for a 
distribution of corpus/principal to a charity 

(e.g., a typical charitable bequest)
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Case Study
$  50,000 - interest & dividends
$100,000 – IRD from 401(k) plan

(default beneficiary was the estate) 
$150,000 – Total taxable income

**********
$300,000 – Charitable bequest; rest of estate is 
payable to children
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Case Study
THE ESTATE

$800,000 – Cash and stocks
$100,000 – Cash from 401(k) plan
$900,000 – Assets owned at death

**********
$  50,000 - interest & dividends
$950,000 – Total to be distributed
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Case Study
DISTRIBUTIONS

$300,000 – To charity
$650,000 – To children
$950,000 – Total distributed

Of the $150,000 of income, how much is 
distributed to the children? To the charity?
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Case Study
When the estate pays $300,000 to the charity, 
can it claim a charitable income tax deduction?   
If so, how much? 

Taxable income to either
Charit Dedn Estate  or  Beneficiaries
$         -0- $150,000
$ 100,000 $  50,000
$ 150,000 -0-
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Charitable Tax Deduction Basics

Will: “I leave $300,000 to The College; all income of estate, pay 
to my child.”
 Form 706 - Charitable estate tax deduction
 Form 1041 - No charitable income tax deduction

 Revenue Ruling 2003-123 - an estate will not 
be able to claim either a charitable income tax 
deduction nor a DNI deduction for a 
distribution of corpus/principal to a charity 

(e.g., a typical charitable bequest)
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Charitable Tax Deduction Basics
When the estate pays $300,000 to the charity, 
can it claim a charitable income tax deduction?   
If so, how much? 

Taxable income to either
Charit Dedn Estate  or  Beneficiaries

$         -0- $150,000
$100,000 $  50,000
$150,000 -0-
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Income in Respect of Decedent
 Amounts of income to which a decedent was 

entitled but which were not includible in gross 
income before the decedent’s death. § 691(a)
Accrued savings bond interest
Nonqualified deferred compensation
Retirement plan accounts
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Income in Respect of Decedent
 Retirement Plan Accounts
 1.  Sec. 401 – Company plans (401(k))
 2.  Sec. 408 – IRAs
 3. Sec. 403(b) & 457– (Charity/govt

employers)
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Charitable Tax Deduction Basics
IRD payable to an estate? Double tax: 
 Form 706  - Pay estate tax – asset owned at death
 Form 1041 - Pay income tax – IRD is taxable income

* A single payment from a retirement plan to a taxable 
estate will be taxed twice:

-- first on the federal estate tax return
-- again on the income tax return, since it is IRD.
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Charitable Tax Deduction Basics
* If IRD paid to charity, should be able to claim 
charitable deduction on both Form 706 and Form 
1041, if governing instrument has the right 
instructions.
* Law: Treas. Reg. § 1.642(c)-3(a)
“IRD qualifies for the charitable income tax 

deduction.”
Logic: IRD is both corpus and income.
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Charity As Beneficiary 

 Problem: There are situations when IRD was 
in fact distributed to a charity by an estate or 
trust, but the estate or trust was not allowed to 
claim a charitable income tax deduction to 
offset the income from the IRD.

 Reason: The governing instrument had no  
instructions to pay income to a charity. 
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Charitable Income Tax Deduction

 CCM 200848020
 IRA payable at decedent’s death to trust, 

which benefited his six children and several 
charities.

 Trust had taxable income from IRA 
distribution but was not entitled to offsetting 
charitable income tax deduction.

 Trust had no specific instruction to distribute 
income to the charity.
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Charitable Income Tax Deduction

Instruction in Will or Trust: 
“If I make a charitable bequest, pay it first out of 
IRD, if any.” (oversimplified)
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Charitable Income Tax Deduction

 Large dollar amount of IRD?  
 Legal argument is strengthened if separate 

checking account for IRD.
 Deposit only IRD into that account.
 Write all charitable checks from that account.
 Want charitable payments traced to IRD.
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Charitable Income Tax Deduction

Instruction in Will or Trust: 
“If I make a charitable bequest, pay it first out of 
IRD, if any.” (oversimplified)
 Fallback solution.
 Case law and rulings?
 What about § 1.642(c)-3(b)(2)?  Instruction 

won’t be respected unless it has “economic 
effect independent of income tax 
consequences.”
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Economic Effect Regulation

 Example of no economic effect: 
Instruction in will or trust : 
“I make a charitable bequest of $100,000.  Pay it 
first out of IRD, if any.” 
 This clause does not have an economic effect.
 The charity will receive $100,000 regardless of 

whether the estate has $40k, $30k, or no IRD.
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Economic Effect Regulation

 Example of an economic effect: 
Instruction in will or trust:
“Pay all of the IRD of my estate to The 
Hospital.” 
 This clause has an economic effect.
 The amount that the hospital will in fact 

receive will depend on the amount of the IRD 
that the estate collects: $40k, $30k, $20k, or 
nothing.
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Economic Effect Regulation

 The regulation governs the character of the 
income distributed to a charity from a trust’s or 
estate’s charitable income tax deduction.

 The regulation does not prevent an estate or 
trust from claiming a § 642(c) charitable 
income tax deduction when there is no 
economic effect.   

 Article: SSRN Hoyt IRD “Income Tax 
Deductions for Charitable Bequests of IRD”
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Pecuniary Gain

If an estate or trust distributes appreciated 
property to satisfy a pecuniary obligation, the 
estate or trust has a taxable gain as if it had sold 
the property. 
Treas. Regs. §1.661(a)-2(f)(1); Kenan v. 
Commissioner, 114 F.2d 217 (2d Cir. 1940).
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Pecuniary Gain

Example: “Pay $100,000 to my nephew.”
 Facts: Estate or trust owns stock with a cost 

basis of $80,000 that is now worth $100,000.
 The $100,000 stock is distributed to nephew.
 Distribution triggers taxable gain of $20,000.
 Somebody will pay tax on $20,000.
 Estate or trust, or nephew [if capital gain is 

distributed to nephew].
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Pecuniary Gain
Example: “Pay $100,000 to The College.”
 Facts: Estate or trust owns stock with a cost 

basis of $80,000that is now worth $100,000.
 The $100,000 stock is distributed to College
 Distribution triggers taxable gain of $20,000.
 But can avoid tax on gain if it is distributed to 

tax-exempt college.
 Rev. Rul. 83-75.
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Pecuniary Gain
 PLR 201438014
 Trust contains pecuniary bequests to two 

charities.
 Probate court agrees to reform trust to qualify 

for favorable income tax treatment.
 IRA distributions pay the pecuniary bequests.
 IRS hold that use of IRA assets to pay 

pecuniary obligations triggers taxable income 
to trust.

 IRS will not respect probate court reformation.
52



Planning
 There are two ways to make a charitable 

bequest from a retirement account:

 #1 – Name charity as beneficiary of account.

 #2 – Pay account to estate or trust that then 
makes a charitable bequest.
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Planning

 First way----

 If charity is direct beneficiary of IRA, charity 
gets the taxable income and Form 1099R.  

 No estate tax because charitable deduction.
 No income will be taxable to the estate.
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Planning

• Hazard: Other beneficiaries cannot do stretch 
IRA if charity is beneficiary.

• Solutions:
• cash out charity’s share by Sept 30th
• separate account for charity
• separate IRA with 100% of beneficiaries as 

charities; other IRA for family members, 
trusts, and others
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Planning
Second Way --
 PLR 201611002 
 Several IRAs listed a trust as the beneficiary.
 Trust instrument stated: “my IRAs shall be 

distributed to Foundation.” 
 IRS: “We conclude that provided that Trust pays the 

entire lump sum distribution to Foundation in the year 
received, Trust is entitled to a deduction under 
§ 642(c)(1) equal to the amount of IRD included in 
Trust’s gross income as a result of the distribution of 
the IRAs.”
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Planning
 Proposal:  All wills and trust instruments 

should include boilerplate language that states 
something to the effect of “pay my charitable 
bequests with IRD.”

 For a trust or an estate to claim a charitable 
income tax deduction under § 642(c), there 
must generally be instructions in the governing 
instrument to distribute an amount from gross 
income to charity.
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Planning
“Except as otherwise provided in this governing 
instrument, I instruct my fiduciary that all of my 
charitable bequests (if any) shall be paid first with 
taxable income in respect of a decedent (if any) 
included in gross income, and second with any gross 
income generated by making the charitable bequest (if 
any), so that this trust [or estate] shall be entitled to 
claim a charitable income tax deduction for such 
transfer under Section 642(c) of the Internal Revenue 
Code of 1986, as amended, or under any corresponding 
section of future income tax laws.”
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Planning
 But there are times you do not want IRD to be 

payable to a charity:
• Stretch IRA with only DBs after September 

30th
• QTIP marital estate tax deduction – spouse 

entitled to all income.
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Planning
Want to Avoid: Estate or trust has taxable 

income from receiving IRA distribution, 
but maybe there is no offsetting charitable 
income tax deduction when the IRA check is 
given to a charity.

Solutions:
#1 – Drafting “pay bequests from IRD…”
#2 – Plan “B” – post-mortem strategies  
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Post-Mortem Strategies

Solution #1 – Keep IRD off of estate’s or trust’s 
income tax return
“Distribute” the IRA to charity
 Document (or state law) allows “non-pro rata” 

distribution of assets.
 Residue of estate to charity? IRS PLRs
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Post-Mortem Strategies

Solution #2 – Get a charitable income tax 
deduction to offset the IRD

 Residue of estate to charity? Pay charity in the 
last year.  Income tax deduction since 100% of 
income goes to charity.
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Charitable Income Tax Deduction
 Don’t give up!
 PLR 201444024
 Trust was named as beneficiary of decedent’s 

IRA.
 Trust provided that, after two pecuniary 

bequests, residue to charity.
 IRS held trust may retitle name of IRA to 

reflect name of charity so deemed payable 
directly to charity.
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Future of the Stretch IRA
 There have been several proposals to eliminate 

the ability to stretch out the payment of an 
IRA.

 The most recent proposal is embodied in 
Senate Bill 3471 and is currently pending in 
the Senate.

 Policy arguments in favor of limiting the 
ability to stretch.

 Policy arguments in favor of maintaining the 
ability to stretch.



Planning Opportunities if Stretch IRA 
Curtailed

 There will be more incentive to benefit charity 
with IRAs upon death.

 Funding a CRT with an IRA will achieve some 
income tax deferral.

 Fuel will be added to the fire in Roth IRA 
conversion planning.

 There will be a greater need for ILITs.  



Charitable Remainder Trust
 CRT is exempt from income tax, so the 

distribution of retirement benefits to a CRT 
results in no current income tax liability.

 Individual beneficiaries of CRT will receive 
lifetime interest earned from the entire amount, 
not only an after-tax amount.

 However, tax-deferred income received by the 
CRT must be “booked” from day one by the 
CRT and gradually will “leak out” to the 
individual beneficiaries with the distribution of 
each lifetime payment



Charitable Remainder Trust
 Although an individual IRA beneficiary is 

entitled to a §691(c) income tax deduction, this 
deduction is rarely available to an individual 
beneficiary of a CRT.

 The decedent’s estate is entitled to a federal 
estate tax charitable deduction for the actuarial 
value of CRT interest at time of death.

 Non-charitable actuarial interest in CRT is 
taxable in decedent’s estate, and payment of 
estate tax attributable must be paid from other 
sources.



Charitable Remainder Trust

 CRT is not a good idea in all situations.
 CLT is never a good idea.
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