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I. Elder Law and Special Needs Planning. 
 

A. What is elder law? 
1. Elder Law covers an area of practice that focuses on the needs of our aging population.  It 

incorporates a number of practice areas, including estate planning, long-term care planning, 
retirement planning, and planning for incapacity, among others. 

a. The need for elder law practitioners is growing and will continue to grow as our 
population ages.  Five million baby boomers will retire every year for the next 15 
years.  By 2030, people age 65 and older are expected to constitute 20% of the total 
U.S. population.  In fact, the fastest growing demographic segment of the U.S. 
population is those age 85 and older.  It is anticipated that approximately half of 
these people will have some degree of cognitive impairment. Moreover, increasing 
ownership of wealth by seniors leads to more concern about asset preservation 
during life and wealth transfer at death while maintaining an adequate life-style 
during the long, last years of life.  Thus, the need for elder care services and for 
professional advice in this area will continue to increase. 

2. Who is the client? 
a. It is not uncommon for an adult child to reach out to an elder care professional on 

behalf of an aging parent.  This may be due to the fact that the parent is incapacitated 
or the family has decided that the adult child should be the first point of contact. 

b. Prior to commencing representation, it is important for the elder care professional 
to determine exactly who the client is and to ensure that it is that person’s interests 
that are being represented.   

i. The elder care professional must determine to whom he owes a 
professional duty of competence and confidentiality.  Though a child or 
family member may be the liaison between the elderly client and the 
attorney, it is the professional’s responsibility to ensure that the client has 
the opportunity to meet with the attorney privately to discuss his individual 
needs, concerns, and goals.  The professional needs to ensure that the 
interests of the client are being represented and not those of a family 
member. 

ii. The elder care professional must also determine if the client has capacity 
to retain counsel and to understand and execute certain documents.  The 
ethical rules provide that if a client does have diminished capacity, it does 
not diminish the attorney’s responsibility to provide competent 
representation. 

 
B. The importance of planning. 

1. Long-term care is expensive.  The nationwide average for nursing home care in 2017 is 
approximately $100,000 a year.  However, these costs can be significantly higher in major 
metropolitan areas.  In some cities, these costs can exceed $300,000 annually.  Longer 
lives, more dementia and increased costs of care combine to create great fear in the elderly 
and their adult children that accumulated wealth may be spent depleting the estate or that 
the older person will not be able to afford to live in a dignified and comfortable manner. 
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2. A married person is legally responsible for the long-term health care expenses of his 
spouse.  This can have the undesirable effect of impoverishing the well spouse, as a 
significant portion of the marital estate could be spent on the cost of care for the ill spouse. 

3. While it is never too late to engage in planning, clients are typically much better off if they 
start the planning process early as opposed to waiting until someone is ill.  Advance 
planning can help ensure that: 

a. Appropriate agents are in place to assist in making financial and health care 
decisions in the event the client is unable to do so himself. 

b. Necessary resources are available to pay for long-term care, should it be required.  
This could include potential qualification for government benefits. 

c. Assets are protected and distributed in accordance with the client’s wishes. 
 

C. Common issues to be discussed with elder law clients.  
1. Differences in spousal ages, health, planning needs and attitudes may impact planning. 

a. The need for separate discussions or representation may be important. 
b. Need to plan for financial future and autonomy of second to die spouse. 
c. Surviving spouse may need to pay for care that she provided for free to her spouse. 
d. Good planning anticipates possible dementia, physical frailty and social isolation. 
e. Plan for possible remarriage of surviving spouse. 

2. Second marriage with children of hers, his and ours.  
a. Make sure both spouses are comfortable with how the children of various parents 

are treated. 
b. “Children” are likely age 50 or older. Consider how this affects the plan.  Does it 

argue for non-tax based generation skipping?  If so, grandchildren may be age 25 
or older. Should the skip be down to the great-grandchildren? 

c. Tangled families suggest the use of trusts and professional trustees. 
d. Discuss desires as to care with spouse, children and others. 
e. Take special care to discuss the issues with clients in late life second marriages.  Is 

the new spouse to make the decisions or children of prior marriage? 
 

D. Effective estate planning requires life planning for the final years of life. 
1. Consider how to pay for adequate housing, which may give rise to state death tax issues if 

client changes state of residence, e.g. to move near children. 
2. Plan for long-term care and how to pay for it without depleting the estate.  
3. Consider long-term care insurance or second to die life insurance to avoid estate depletion. 
4. Identify where to obtain end of life care – where living or where a child lives? 
5. Consider loss of capacity of one or both spouses and how that will affect the estate. 

a. Inability to handle investments. 
b. Inability to act as a trustee. 
c. Cannot exercise power of appointment. 
d. Cannot amend estate plan to deal with changing needs and life situations of heirs. 
e. May need a guardian – how will the guardian interact with other fiduciaries such as 

trustees? 
6. Funeral and disposition of remains instructions. 
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a. Perpetual care, if necessary. 
b. Organ and tissue donation. 

 
II. Advance directives. 

 
A. Power of attorney. 

1. A power of attorney allows the principal to appoint an agent to make financial 
decisions for him in the event he is unable to do so himself.  An agent acting under a 
power of attorney is a fiduciary and must act in the best interests of the principal. 

2. As with any other legal document, the principal must have the requisite capacity at the 
time of signing.  There are state law variations in how capacity to execute a power of 
attorney is determined.  Once a person becomes mentally incapacitated, he is no longer 
able to execute a power of attorney. 

3. A durable power of attorney survives the incapacity of the principal.  Thus, the 
authority of the agent to act on behalf of the principal continues during the incapacity 
of the principal.  If a power of attorney is not durable, then the agent would not have 
the authority to act on behalf of the principal once the principal became incapacitated.  
A durable power of attorney generally becomes effective immediately upon execution 
in accordance with state law requirements. 

4. A springing power of attorney becomes effective when the principal becomes 
incapacitated.  It “springs” into effect upon the incapacity of the principal. State law 
will determine when a person becomes incapacitated and the authority of the agent to 
act on behalf of the principal commences.  In some states, this can be a cumbersome 
process and, for that reason, the immediately effective durable power of attorney is 
preferred by many. 

5. Some banks and financial institutions require that their own form be completed in order 
for the agent to act on behalf of the principal.  State law varies as to the consequences, 
if any, of a financial institution refusing to honor a power of attorney that is not on 
their own form.  It is generally good practice to have the client execute the forms from 
each of the financial institutions they do business with, in addition to the general 
durable power of attorney that they will sign.  This will make it easier for the agent to 
take over when the principal becomes incapacitated. 

6. If there are multiple agents under a power of attorney, the principal will need to decide 
whether the agents may act independently or must act together.  The benefit of having 
agents act independently is that it makes it easier to get things done.  The benefit of 
having agents act together is that it can provide a checks and balance system to help 
ensure that unauthorized transactions do not occur.  In any event, it is important for a 
successor agent(s) to be appointed in case the primary agent(s) are unable to act.  
Failure to have a successor agent in place could necessitate the need for a guardianship 
or conservatorship proceeding. 

7. If the principal wants to give the agent the authority to make gifts of the principal’s 
assets, the document should specifically address that issue.  An agent is a fiduciary and 
most states have strict laws on when an agent can make a gift of the principal’s assets, 
including gifts to the agent himself.  The ability of an agent under a power of attorney 
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to makes gifts of the principal’s assets could be an important component of a client’s 
overall estate and elder law plan. 

 
B. Health care decision making. 

1. Every human being of adult years and sound mind has a right to determine what shall 
be done with his own body. 

2. An individual with capacity must give informed consent to medical care – understand 
the benefits, burdens and alternatives to proposed treatment. 

3. An individual with capacity can refuse or terminate life-sustaining medical treatment 
– artificial nutrition and hydration are forms of medical treatment. 

4. Mentally incapacitated individual. 
a. People are presumed to have capacity but that is a rebuttable presumption. 

Capacity is situational and varies according to the decision to be made.  
Query whether this is a legal standard or a medical standard. 

b. Realistically the individual may have capacity even though he does not 
understand all the complex details concerning his illness, care and treatment. 

5. Surrogate decision making for the mentally incapacitated person. 
a. Have a guardian of the person appointed with express authority to make 

medical decisions, including termination of life-sustaining treatment. 
b. Living wills. Patient attempts to control end-of-life care by advance 

instructions.  In some cases, this document is not observed by the treating 
physician because the family insists on treatment despite instructions to the 
contrary in the living will. 

c. Appointment of a surrogate decision maker. 
i. Preferred to a living will as it identifies a person who the doctor can 

consult about treatment options. State law may limit when applicable. 
ii. Can contain precatory language about treatment preferences or 

mandated instructions.  
iii. Need for naming of successor surrogates. 
iv. Need for surrogate to understand the wishes of the individual in order 

to employ substituted judgment, i.e. do what the person would have 
done if he had capacity. 

v. Selection of surrogate health care decision maker is important because 
that person may choose the form and cost of long-term care provided 
for aging client. 

vi. If client develops dementia, where does the client want to live? 
vii. If client develops severe dementia, what kind of life-sustaining 

treatment is acceptable, e.g. feeding by hand? 
viii. Does client believe cost of care should enter into housing and medical 

care decisions? 
ix. Should odds of survival matter when considering treatment? 
x. Does client want sedation or hospice care? 
xi. What does client want his last day to be like? 

i. Where would he be? 
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ii. Who would he be with? 
iii. What would he be doing? 
iv. Does he want to write a letter to anyone or do a video? 
v. Does client want a memorial service? 

xii. Are some conditions worse than death? 
i. Can no longer recognize or interact with friends. 

ii. Can no longer think or talk clearly. 
iii. Can no longer respond to commands or requests. 
iv. In severe untreatable pain most of the time. 
v. On a feeding tube, breathing or dialysis machine. 

vi. Can no longer control bladder or bowels. 
xiii. Many states have statutes that appoint a default surrogate decision 

maker.  
i. Authority of surrogate begins when the physician determines 

that the patient lacks capacity.   
ii. Automatic, no court action required. 

iii. Statutes begin with spouse acting as surrogate, and then list 
possible surrogates, from adult children, parents, sibling etc.  
May list “close friend.”  

iv. Authority of surrogate determined by state law.  May be more 
circumscribed than a surrogate appointed by the individual. 

 
C. Health Insurance Portability and Accountability Act (“HIPAA”). 

1. HIPAA gives privacy protection to certain protected health information, regardless of 
the form it is in (electronic, written, or oral).  It sets limits on who can have access to 
an individual’s protected health care information.  

2. HIPAA’s relevance to estate planning. 
a. A power of attorney document (or state law) may allow the appointed agent 

access to all records pertaining to health care costs for the purpose of 
examining, questioning, and paying medical bills. 

b. Access to all medical records (not just billing records) can typically be 
obtained by an agent under a health care directive. 

c. Additionally, a HIPAA authorization form can also be executed by the 
client. This will allow someone else complete access to all protected health 
information.  Access to this information can be very important in the event 
the client becomes incapacitated. 

 
III. Social Security. 

 
A. Social Security retirement benefits. 

1. Social Security is becoming increasingly more important as a source of income for 
retirees.  As people are living longer, they are spending many more years in retirement 
when compared to previous generations.  Many retirees are reluctant to invest in the 
stock market due to its increased volatility.  Thus, they invest a significant portion of 
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their assets in bonds and other fixed-income instruments.  At today’s prevailing low 
interest rates, the amount of income they earn is often not enough to retire and live in 
the standard that they have become accustomed to.  Couple that with the fact that less 
than half of all retirees receive a pension and it is easy to see why Social Security 
retirement benefits are very important to our clients. 

2. Sixty-five percent of all retirees receive half or more of their income from Social 
Security. 

3. Thirty-six percent of all retirees receive 90% or more of their income from Social 
Security. 

4. Social Security retirement benefits are based on the average earnings of the highest 35 
years of earnings.  The benefit you receive is reduced if you take benefits before you 
reach full retirement age and the benefits you receive is increased if you wait until after 
full retirement age (up until age 70).  Despite the foregoing, most people claim early 
as they are concerned about the fiscal soundness of the system.  As baby boomers age, 
there will continue to be more strain on the system and it remains to be seen what 
changes, if any, will be proposed and implemented in the future.  

5. The maximum monthly benefit in 2017 is $2,687 for those who retire at full retirement 
age (66); $2,153 for those who retire at age 62; and $3,538 for those who wait until 
age 70.  Full retirement age is 67 for those born in 1960 or later.  There are several 
factors to consider in deciding when to claim benefits: 

a. Need for the money now. 
b. Life expectancy. 
c. Marital situation. 
d. Opportunity cost of investing the funds elsewhere. 
e. Taxes. 

B. Taxation of Social Security benefits. 
1. Modified Adjusted Gross Income. 

a. Tax-exempt interest. 
b. One-half of Social Security benefits. 

2. $25,000 threshold. 
a. $32,000 if married filing jointly. 

3. Half of benefits are taxable if MAGI is under $34,000. 
a. $44,000 if married filing jointly. 

4. Eighty-five percent of benefits are taxable if MAGI is over $34,000. 
a. $44,000 if married filing jointly. 

5. Some states do not impose state income taxes on Social Security benefits. 
C. Survivor benefits. 
D. Disability benefits. 

1. Different from Supplemental Security Income (SSI). 
2. Not means-tested. 
3. Based on past earnings of the person with a disability. 
4. Person must be unable to work for at least one year. 

 
IV. Long-term care. 
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A. Where to obtain long-term care. 

1. In home. 
a. Clients prefer to receive long-term care at home near family and friends. 
b. Can be very costly and creates risk of abuse or crime by caregiver. 
c. May not be possible for some.  

2. In hospice, hospital, nursing home or other institutional setting. 
a. If married, consider where spouse will reside. 
b. Review admissions agreement to determine financial responsibility, if any.  

Also, if deposit is made, review terms regarding return of deposit. 
c. Non-refundable entry fee may be partially deductible as cost of medical care 

under IRC § 213.  Represents pre-paid medical care or insurance for possible 
long-term care.  Cost of ongoing care may also be deductible depending on 
client’s individual tax situation. 

B. Paying for long-term care. 
1. Medicare.  
2. Medicaid. 
3. Long–term care insurance. 
4. Private pay. 
5. VA benefits. 
6. Reverse mortgage. 
7. Accelerated life insurance benefits. 
8. Life settlements. 

 
V. Medicare.  

 
A. Overview.  

1. Federal program, administered by the Centers for Medicare and Medicaid Services. 
2. Generally eligible at age 65, receiving Social Security Disability, or have end-stage 

renal failure. 
B. Medicare part A. 

1. No monthly premium. 
2. Pays for hospitalization, though there are deductibles, co-pays and limits on the number 

of consecutive days that are covered. 
3. Pays for hospice care. 
4. Limited skilled nursing home care – after 3 days in hospital, 20 days of coverage and 

then up to 80 more days with daily co-pay of $164.50. 
C. Medicare Part B. 

1. Monthly premium of $134 for adjusted gross income up to $85,000.  However, most 
people who get Social Security will pay less than this amount ($109 on average).  
Higher premiums as income rises up to a maximum of $428.60 a month. 

2. Pays for doctors and some outpatient services. 
3. Annual deductible of $183 and individual must pay 20% of doctor fee. 



8 
 

4. Medicare pays only for “reasonable charges” as determined by “approved” Medicare 
amount.  If doctor does not “participate,” he may charge more than approved rate and 
the individual must pay the difference.  Participation is mandatory in several states. 

5. Medigap policies will cover the gaps in Medicare coverage.  Does not cover long-
term care. 

D. Medicare Advantage. 
1. Health plans offered by private companies that contract with Medicare to provide all 

Part A and B benefits, and which typically offer Part D prescription drug benefits. 
2. Requires enrollment in both Part A and B, and then joining a specific plan. 
3. Cannot use Medigap policy to pay for any plan deductibles. 

E. Medicare Part D 
1. Prescription drug benefits. 

 
VI. Medicaid. 

 
A. Introduction. 

1. Medicaid is a jointly-funded federal-state program that covers long-term care.  
Medicaid is the payer of last resort and has extremely strict income and asset eligibility 
levels.  Nationwide, Medicaid pays for about half of all nursing home costs. 

2. Medicaid, unlike Medicare, pays for custodial care in a nursing home or at home (in 
some states). 

3. Eligibility rules vary widely from state to state regarding the amount of income and 
assets that an individual can have and the planning techniques that are allowable.  Some 
assets are non-countable or otherwise exempt for purposes of determining an 
applicant’s eligibility for Medicaid.  State eligibility rules may not be inconsistent with 
federal guidelines. 

4. Federal law provides certain protections for someone whose spouse is in a nursing 
home.  The asset and income allowances are generally greater than they are for a single 
individual. 

5. Since Medicaid is the payer of last resort, substantially all non-exempt assets must be 
spent down or transferred prior to a person becoming eligible for Medicaid. 

6. If assets are transferred out of the Medicaid applicant’s name within the five-year look-
back period, the person will not be eligible for Medicaid benefits in a nursing home for 
a certain period of time.  The length of the penalty period is a function of a number of 
factors, including where the person resides and the amount of assets transferred during 
the look-back period.  The look-back period is the five-year period immediately 
preceding the filing of the Medicaid application.  All transfers made for less than fair 
market value are presumed to have been made for the purpose of qualifying for 
Medicaid and a penalty period will be imposed. 

7. Certain transfers, such as those between spouses, are exempt from application of the 
penalty period. 

8. Assets held individually by the applicant or jointly with someone else are generally 
considered available resources.  Certain financial accounts held in joint name may be 
considered to be owned in proportion to the joint ownership of those assets. 
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9. The family home is exempt (maximum net equity value of either $560,000 or 
$840,000, depending on the state).  Moreover, the family home may be transferred to 
certain individuals without incurring a Medicaid penalty period. 

10. Some states allow retirement accounts to be preserved if they are in “payout” status. 
11. States are required to seek recovery for the costs of medical care from the estate of an 

individual who was 55 years of age or older at the time he received Medicaid.  
Individual states have the authority to pursue claims against the probate estate or to 
also seek recovery form assets which pass outside the probate estate. 
 

VII. Long-term care insurance. 
 
A. Overview. 

1. Insurance that covers some portion of the cost of long-term care.  Premiums can vary 
based on age, sex and health of the individual. 

2. Pays benefits according to the policy requirements, which are usually: 
a. Insured has at least two deficits of “activities of daily living” such as bathing 

and dressing. 
b. Insured has a cognitive impairment – most often dementia. 

3. Benefits are paid when necessary care is paid for –whether in a nursing home, assisted 
living or at home. 

4. Benefits are usually a daily dollar amount and most policies have an elimination period 
where the policy holder is required to pay the costs associated with the covered care 
for a certain period of time before the benefits begin.  Benefits can vary widely based 
on the type of policy purchased.  It is important to work with an insurance agent who 
is familiar with the different types of policies available. 

5. Some policies have an inflation rider.  This can be especially important for a younger 
client purchasing long-term care insurance since the benefits available will increase 
over time, as will the anticipated cost of care. 

B. State partnership policies. 
1. Almost all states offer a partnership policy which allows the owner of the policy to 

qualify for Medicaid even though he has assets above the allowable Medicaid limits.  
Generally, the amount of assets you are able to retain is a function of the amount of 
insurance purchased. 

2. Policy must be “tax-qualified” as defined in IRC Section 7702B(b). 
C. Hybrid policies. 

1.  Allow the policy holder to obtain some financial benefit even if no long-term care is 
ever needed. 
 

VIII. Estate planning. 
 
A. Trusts. 

1. Increased use of trusts. 
2. Non-tax reasons. 
3. Selection of trustees. 
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4. Longer duration of trusts. 
5. Drafting issues. 

a. Difficult to anticipate all issues that may arise in the future. 
b. Review distribution standards. 
c. Broad discretion v. limiting standards. 
d. What does “education or health” mean? 
e. Provide guidance to trustees. 
f. Separate non-binding letter of wishes. 

i. Some attorneys advise putting letter in trust document itself. 
ii. Not binding on trustee. 
iii. Guidelines are precatory. 
iv. Trustee retains all discretionary power. 
v. Letter is merely an expression of settlor’s wishes. 
vi. Keep it simple and unambiguous. 
vii. Can be written at time trust is created or later. 
viii. Consult with trustee when drafting. 
ix. Usually welcomed by trustees, including corporate trustees. 
x. Gives trustee more information. 
xi. Tells trustee what settlor was thinking. 
xii. Disclosure to beneficiaries. 
xiii. Possible tax issues. 

i. Control retained by settlor? 
ii. Estate inclusion under Sections 2036 and/or 2038. 

xiv. Make sure not to contradict trust agreement. 
xv. Trust document should always control in any potential conflicts. 
xvi. Letter of wishes should be reviewed by attorney. 

B. Digital Assets. 
1. Identify all. 
2. Consider next steps. 

a. Close some accounts. 
b. Keep those that have sentimental value. 

3. Digital asset fiduciary for power of attorney, will and trusts. 
a. Tech-savvy. 
b. Comfortable using the internet. 
c. Patient. 

4. Digital asset fire drill. 
C. Income Tax Planning. 

1. Income tax rates higher than estate tax rates for many. 
2. Valuation issues. 
3. Higher valuations may now be desirable. 
4. Reverse prior transactions if estate is no longer taxable. 
5. Estate inclusion may now be preferred. 

D. Special Needs Planning. 
1. First Party Special Needs Trust. 
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a. Authorized pursuant to 42 U.S.C. §1396p(d)(4)(a). 
b. Individual must be under age 65. 
c. Created by individual, a parent, grandparent, guardian or court. 
d. Beneficiary must be disabled. 
e. Must be an irrevocable trust. 
f. Payback provision. 

2. Pooled Trust. 
a. Type of first party SNT. 
b. Authorized pursuant to 42 U.S.C. §1396p(d)(4)(c). 
c. Created and managed by nonprofit organization. 
d. Individual’s assets are pooled with other beneficiary’s assets for investment 

purposes 
e. May be established by beneficiary himself. 
f. No age restriction to join. 
g. Transfer penalties can apply for SSI and Medicaid if over 65 years of age. 
h. Modified payback provision. 

3. Third Party Supplemental Needs Trust. 
a. Some states have statutes. 
b. Completely discretionary. 
c. No sole benefit requirement. 
d. No Medicaid payback required. 

4. ABLE Accounts. 
a. Modeled after IRC Section 529 accounts, 
b. Exempt for government benefit purposes. 
c. Tax-free savings account for individuals with disabilities. 

 
IX. Estate and gift tax overview. 

 
A. Federal estate tax. 

1. Current Federal estate and gift tax exemption is $5,490,000 and the maximum tax rate 
is 40%. 

2. Portability allows a person to pass their exemption amount to their surviving spouse, 
allowing for a potential $10,980,000 exemption for the second to die spouse. 

3. Annual exclusion gifts. 
a. Present interest. 
b. Medical or education expenses. 

4. Generation Skipping Transfer Tax.  
5. Credit Shelter trusts. 
6. Disclaimer trusts. 
7. Life insurance trusts. 

B. State estate tax. 
1. States can vary widely in their individual estate tax limits, as well as in the imposition 

of gift and inheritance tax. 
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2. For states that have “decoupled” from the federal transfer tax system it may make sense 
to plan for the state estate tax even though the client has assets valued at below the 
federal exemption amount. 
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Elder Law Myths

 It won’t happen to me

 I’m never going into a nursing home

 Medicare will pay for cost of my care

 Long-term care is not that expensive

 I am not responsible for my spouse’s care

 I can and will make my own decisions

2

Elder Law Realities
 70 percent of Americans will need some 

form of long-term care

 50 percent will need long-term care in a 
nursing home

 Medicare does not pay for long-term care
 Skilled nursing care v. custodial care

 Acute v. chronic illness

 No expectation of recovery

3
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Elder Law Realities
 Long-term care is expensive
 Average annual cost exceeds $100,000
 Cost exceeds $200,000 in some areas

 You are responsible for cost of your 
spouse’s care
 Spousal protections

 Separate accounts

 Pre-nuptial agreement

 Long-term care insurance

 Divorce
4

Elder Law Realities
 You may not be able to make your own 

decisions
 Financial

 Health care

Where to receive care

Who pays for care

Who can visit you

 Advance directives

 Guardianship

5

Long-Term Care

 Home
 Assisted living facility
 Nursing home
 Continuing care retirement community
 CCRC

6
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Home Care
 Preference for most

 Costly

 Risk of abuse

 Informal caregiver

 Reverse mortgage

 Long-term care insurance

 Medicare

 Medicaid

7

Home Care

 Medicare
 Skilled care

 Part time or intermittent

 Does not pay for 24-hour-a-day care

 Homebound

 Does not mean bedbound

 Cannot leave without assistance

 Leaving alone is contra-indicated (dementia)

8

Home Care
 Caregiver agreement

 In writing
– Define scope of services

 Tax issues
 Family issues
 Medicaid issues

– Rate charged by caregiver

– Lump sum payment

– Executed in advance

– Actuarially sound

– Medicaid payback for unearned services

9
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Assisted Living
 No federal regulation

 Private pay typically required

 Fewer Medicaid beds

 Admissions agreement
 Sometimes non-negotiable

 Personal guarantors

 Binding arbitration

 Sign as POA or representative

10

Assisted Living
 Grounds for discharge
 Financial

 Health

 Notice

 Add-ons to daily rate are common

 Some are age-restricted

 Medical expense deduction
 Statement from facility

11

Nursing Home
 Federal regulations
 Responsible party
 Third party guaranty
 Sponsor
 Security deposit
 Arbitration provision
 Medicare
 Medicaid

12
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CCRC
 Age in place

 Married couples

 Financial stability of CCRC

 Entrance fee

 Rental

 Resident owned

 Monthly fee
13

CCRC Tax Issues
 Medical expense
 10% threshold

 Must relate to health care and be 
non-refundable
 Monthly fee

 Entrance fee
 Statement from CCRC

14

Medicare
 Federal program
 Administered by CMS
 Short-term rehabilitation
 Prior hospital stay required
 Deductibles and co-pays
 Does not cover custodial care
 Improvement standard
 Observation status

15
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Medicare
 Secondary payer if still employed and 

covered by health insurance
 Should apply for Part A
 No cost

 Part B covers doctors
 Part D covers prescription drugs
 Monthly premiums for both
 Medicare Advantage

16

2017 Medicare Part A
 Hospital deductible

 Hospital co-insurance 
amounts

 Skilled nursing facility 
co-insurance amount

 No premiums for most

$1,316

$329 per day for days 
61-90, $658 per day 
for days 91-150 
(lifetime reserve)

$164.50 per day for days 
21-100

Up to $413 a month

17

Medicare Part B

 $183 annual deductible
 $134 monthly premium
 $109 if paid through social security
 Above $85,000 income, premium 

increases to as much as $428.60
 Hardship waiver
 Reduction in income

18
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Medicare
 Medigap policy
 Pays for the gaps in Medicare
 Does not cover long-term care
 Not available for those who have Medicare 

Advantage plans
 Regulated by federal government
 Does not include prescription drug 

coverage

19

Medicaid
 Payer of last resort

 Federal/State program

 Administered through state and county 
agencies

 Federal minimum standards, but states 
allowed flexibility

 Spend-down state v. income-cap state

 Quality of care

 Access to desired facility
20

2017 Medicaid Limits

 Single Individual $2,000 - $14,850

 CSRA Maximum $24,180 -
$120,900

 Single Individual $825

 MMMNA $2,030 - $3,022.50

 Home equity limit $560,000 -
$840,000

21
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Medicaid
 Crisis planning
 Non-crisis planning
 Single v. married persons
 Exempt assets
 Exempt transfers
 Nursing home
 Assisted living
 Home care

22

Medicaid
 Look-back period

 Penalty period
 Regional rates

 No cap

 Transfers by spouse

 Purpose other than Medicaid

 Disclaimers

 Prepaid funeral contract

 Estate recovery

Medicaid

 Joint accounts
 Banks

 Financial institutions

 Conversion from individual account to joint

 Trusts
 Revocable trusts

 Status of exempt homestead

 Irrevocable trusts

 Exempt trusts
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Special Needs Trusts

 First-party SNT
 Under age 65

 Sole benefit

 Medicaid payback

 SNT Fairness Act

 Third–party SNT

 Pooled SNT                                                        

Medicaid
 Annuities
 DRA compliant

 Irrevocable

 Non-assignable

 Actuarially sound

 Equal payments

 No balloon payments

 State is remainder beneficiary to extent of 
Medicaid paid

Medicaid
 Life estates
 Valuation

 Transfer penalty

 Availability as a resource

 Sale during lifetime

 Vacation home

 Estate recovery

 Medicaid trust

 Filial responsibility

27



10/4/2017

10

Married Persons

28

 Community spouse resource allowance

 Right of election
 Special needs trust

 Pre-nuptial agreement

 Divorce

 Disclaimer wills

 Portability

Exempt Assets and Transfers
 Retirement accounts
 Transfer of residence to qualified persons
 Not for purpose of applying for Medicaid
 Estate planning gifts

 Transfer to child with disabilities

 Transfer between spouses

 Residence
 Home equity exemption

 Exempt transfers
29

Long-Term Care Insurance

 Fewer choices
 Fewer products
 Fewer companies

 Only pays for 7% of all long-term care 
costs
 7 million policy holders
 Relatively flat past 10 years
 New policy sales are way down from 2002

30
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Long-Term Care Insurance

 Prices continue to rise
 Low interest rates
 Lapse rate
 Life expectancies
 Heath care costs
 High capital requirement

31

32

Long-Term Care Insurance

 More conservative underwriting

 Tougher approval process

 Higher costs for women

 Hybrid products

 Partnership policies

Deductibility of LTCI Premiums

 Age 40 or less $410

 Over 40-50 $770

 Over 50-60 $1,530

 Over 60-70 $4,090

 Over age 70 $5,110

 State tax credit or deduction

 10% medical expense threshold

33
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Deductibility of LTCI Premiums

 C corporation
 Executive benefit

 Fully deductible as a business expense

 Not imputed income

 Not subject to ERISA

 Receipt of LTCI benefits are tax-free to the 
executive

34

Long-Term Care Insurance

 Work with reputable agents

 Determine payment source

 Third party lapse notification

 Still makes sense for some

 Insure part of the cost

 Avoid family disputes

ABLE Accounts

 IRC Section 529A

 Tax-advantaged investment accounts

 Favorable treatment for government 
benefits purposes

 Qualified Disability Expenses

36
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ABLE Accounts 

 Account balance, contributions and 
distributions disregarded for SSI and 
Medicaid purposes

 SSI is suspended if account balance exceeds 
$100K
 Excess considered a countable resource
 Medicaid not affected

 Medicaid payback on death
 Applies to Medicaid only, not SSI

37

ABLE Accounts 
 Disability onset prior to age 26

 Account may be created at any time

 Limit of one account per beneficiary

 Annual contributions capped at $14K

 Total account value capped at state 529 
limit
 $250,000 - $520,000

38

ABLE Accounts 
 Contributions limited to annual federal gift 

tax exclusion amount

 No gift tax on funding by designated 
beneficiary
 Not a completed gift

 Value of ABLE account included in estate

39
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ABLE Accounts

 No gift tax on funding by person other than 
designated beneficiary
 Completed gift

 Annual exclusion

 Not included in estate

 Five-year up-front funding not permitted
 Significant difference from 529 accounts

40

ABLE Accounts

 No federal tax deduction for contributions
 State tax deduction or credit
 Some states limit tax benefit to residents who 

open accounts in home state

 Rollover from 529 account not permitted
 Tax-free growth
 Similar to Roth IRA

 Distributions for QDEs are not taxable

41

Thank You!

Bernard A. Krooks

Littman Krooks LLP

JD, CPA, LL.M, CELA, AEP (Distinguished)

www.littmankrooks.com
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 Estate Planning Hall of Fame Class of 2014, National   

Association of Estate Planners & Councils (NAEPC)  
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with disabilities 

 Best Lawyers in America (Elder Law and Trusts and     
Estates) since 2007 

 New York Super Lawyer since 2006 
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 Who’s Who in America 
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Bar Association Leadership Positions 
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 Founding Member and Past President, New York     

Chapter of NAELA 
 Past Chair, Elder Law and Special Needs Section, New 

York State Bar Association (NYSBA) 
 Past President, Special Needs Alliance 
 Group Chair, Elder Law and Special Needs Planning 

Group, Real Property, Trust & Estate Law (RPTE)       
Section, American Bar Association (ABA) 

 Chair, Elder Law Committee, American College of Trust 
and Estate Counsel (ACTEC)  
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Speaking Engagements 
 Nationally recognized speaker at leading elder law, estate 

planning & special needs planning conferences, including  
 Heckerling Institute on Estate Planning 
 World Congress on Adult Guardianship 
 Stetson Special Needs Trusts Conference 
 PLI Estate Planning Institute 
 American Bar Association Annual Meeting 
 New York State Bar Association Annual Meeting 
 NAEPC Annual Conference 
 ACTEC Annual Meeting 
 KC Estate Planning Symposium 
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 American Institute of Certified Public Accountants 
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Publications 
 “Benefits for Seniors Reduced,” Trusts & Estates Maga-

zine, January 2016 
 Co-Author, Elder Law, Special Needs Planning and Will 

Drafting, a NYSBA publication 
 Co-Author, “Creative Advocacy in Guardianship Settings,” 

chapter in NYSBA publication, Guardianship Practice in 
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 “The Graying of America,” Trusts & Estates Magazine, 
January 2015 
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Estates Magazine, July 2014 

 “Why Elder Law?,” Probate & Property Magazine, May/
June 2014 

Professional Designations/Education 
 Master of Laws, Taxation (LLM), New York University  
 Juris Doctor (JD), Hofstra University School of Law 
 Bachelor of Science, S.U.N.Y at Albany 
 Certified Public Accountant (CPA) 
 Certified Elder Law Attorney (CELA) 
 Accredited Estate Planner (AEP) (Distinguished) 

Advisory Boards 
 Chair, Elder Law Committee, Trusts & Estates magazine 
 Leimberg Information Services 
 NYU Institute of Federal Taxation 
 NAEPC Foundation 
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 New York-Presbyterian Hospital Planned Giving Advisory 

Council 
 Wolters Kluwer Financial and Estate Planning Advisory 
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Civic and Community Service 
 Past president, Board of Directors, Arc of Westchester 
 Board member, Caregiver Insights Foundation 
 Past member, Board of Directors, Hudson Valley Chapter,  
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