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Basis Consistency Law: Maybe Not Such a Good 
Idea

By Jonathan Blattmachr



2

Background to the “New” Law on Basis

• Surface Transportation and Veterans Health Care Choice 
Improvement Act of 2015

• Extended authorization of federal surface transportation 
programs

• Extended expenditure authority under the Highway Trust Fund

• Made many changes on medical care for veterans

• Changed certain tax return due dates and extension date

• Extended statute of limitations for income understatement 
attributable to basis overstatement

• Require consistency between estate tax values and basis of 
inherited assets (budget reconciliation driver)
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• “The value of every item…includible in a decedent’s gross estate…is its fair market 
value at the time of the decedent’s death [unless alternate valuation date value is 
elected].” Reg. 20.2031-1(b)

• Section 1014: “[T]he basis of property in the hands of a person acquiring the property 
from a decedent…shall, if not sold, exchanged or otherwise disposed of before the 
decedent’s death by such person, be

• (1) the fair market value of the property at the date of the decedent’s death.
• (2) in the case of [an alternate valuation date election]…the value at the 

applicable valuation date
• (3) [special use value] elect[ed] under section 2032A
• (4) to the extent of the [conservation easement] exclusion, the basis in the hands 

of the decedent

Section 1014 exception for the right to income in respect of a decedent described in 
Section 691 and special rule for DISC stock and a carryover basis under Section 1014(e) 
for appreciated property acquired by certain gifts within one year of death

The “Old” Law
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More “Old” Law Implies Basis Is Estate Tax Value
“The purpose of section 1014 is, in general, to provide a basis for property 
acquired from a decedent which is equal to the value placed upon such 
property for purposes of the Federal estate tax.” Reg. § 1.1014-1(a)

“For purposes of …section …1.1014-1, the value of property as of the date 
of the decedent’s death as appraised for purposes of the Federal estate tax 
or the alternate value as appraised for such purposes…shall be deemed to 
be its fair market value.” Reg. § 1.1014-3(a)

“[T]he value of the property as determined for the purpose of the Federal 
estate tax shall be deemed to be its fair market value at the time of 
acquisition.  Except where the taxpayer is estopped by his previous actions 
or statements, such value is not conclusive but is a presumptive value which 
may be rebutted by clear and convincing evidence”). Rev. Rul. 54-97, 1954-
1 C.B. 113.  See also Hawkinson v. CIR, T.C. Memo. 1972-32 (upholding the 
validity of Reg. § 1.1014-3(a), but characterizing it as establishing only an 
evidentiary presumption)
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More “Old” Law: Court Required Consistency
Court imposed duty of basis consistency with estate tax value

LeFever v. Comm’r, 100 F.3d 778 (10th Cir. 1996) (taxpayer who the executor bound by 
estate tax value)

Cluck v. Comm’r, 105 T.C. 324 (1995) (estoppel applied because the taxpayer's spouse 
was executor and the spouses had filed joint tax returns for the years at issue)

Beltzer v. United States, 495 F.2d 211 (8th Cir. 1974) (bound because taxpayer was co-
executor of the decedent's Will)

Hess v. United States, 537 F.2d 457 (Ct. Cl. 1976), cert. denied, 430 U.S. 931 (1977) 
(testamentary trust whose trustees bound where they the executors)

Ford v. United States, 270 F.2d 17 (Ct. Cl. 1960) (decedent's minor beneficiaries residing 
outside of the United States were not estopped from arguing a different value where had 
no knowledge of the decedent's estate tax return)

Shook v. United States, 713 F.2d 662 (11th Cir. 1983) (estoppel not extended to an estate 
beneficiary for merely indicating approval of the executor's handling of the estate over 
which the executor had total control and the beneficiary none).

This may show that inconsistent treatment is rather rare but it was scored at over a billion 
dollars…and what is the estate tax is repealed?



6

New Basis Consistency Law
New Section 1014(f), which states that the income tax basis of any property 
received from a decedent to which the basis adjustment rules of Section 1014(a) 
apply, cannot exceed the value of the property for estate tax purposes or, if an 
estate provides a statement to beneficiaries under new Section 6035(a), the value 
reflected in that statement.

New Section 6035 requires the executor for any estate required to file an estate 
tax return (and any other holding property included in the gross estate) to advise 
the IRS and each beneficiary of the value of each interest in such property as 
reported on such return and such other information with respect to such interest 
as the Secretary may prescribe.

Each statement required to be furnished under shall be furnished at such time as 
the Secretary may prescribe, but in no case at a time later than the earlier of—(i) 
the date which is 30 days after the date on which the estate tax was required to 
be filed (including extensions, if any), or (ii) the date the return is filed

In any case in which there is an adjustment to the information required to be 
included on a statement filed with the IRS or a beneficiary, a supplemental 
statement under such paragraph shall be filed not later than the date which is 30 
days after such adjustment is made.
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Enforcement Via Penalties 

• Penalties under sections 6662, 6721, and 6722.

• 20% penalty for underpayments attributable to an inconsistent estate basis. See 
section 6662(b)(8).  Get out of “jail free card”:  section 6664(c) (reasonable basis plus 
good faith)

• Section 6662(k) provides that there is an inconsistent estate basis if the basis of 
property claimed on a return exceeds the basis as determined under section 1014(f).

• Section 2004(c) of the Act adds statements under section 6035 to the list of 
information returns and payee statements subject to the penalties under section 6721 
and section 6722, respectively. 

• The penalty for failing to file a complete and timely valuation statement with either the 
IRS or a beneficiary is $250 ($100 for returns or statements required before 2016), 
with a $3 million maximum penalty for all failures during the same calendar year 
($1,500,000 for statements required before 2016).  If the failure to furnish the required 
statement is due to intentional disregard, the penalty is $500 ($250 for statements 
required before 2016) or if greater, 10 percent of the aggregate amount of the items 
required to be reported correctly
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Who Must File the Form 8971 and Schedule(s) A 

Executor.  The executor who is required to file a Federal estate tax return also must file 
Form 8971 to report the final estate tax value of certain property, the recipient of that 
property, and other information prescribed by that form and instructions.  The executor 
also is required to furnish a Statement (Schedule A) to each beneficiary who has 
acquired (or may acquire) property from the decedent. Prop. Reg. § 1.6035-1(a)(1).  See 
section 2203 as to meaning of executor.

Others Holding Property Where the Executor Does Not Have the Info. Upon notice 
from the IRS, any such person, such as a surviving joint tenant or other recipient who has 
better information than the executor regarding the basis or fair market value of the 
property received from a decedent, must make an estate tax return
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How to Report: Form 8971 and Schedule(s) A 

• Not applicable to estates not required to file an estate tax return 

• Do not apply to assets which do not generate any estate tax (charitable deduction and 
marital deduction property) 

• Only Schedule A goes to a beneficiary (one per beneficiary) and not Form 8971 itself 

• What to show: estate tax value only; basis as adjusted while held by estate such as 
for depreciation? Be a “good guy” and report both—via footnote, cover letter, etc.

• Do not file with the Form 706 and mail in separate envelope

• Oh, yes, put on the “tickler” system for your firm or company

• If someone other than the executor is preparing the Form 706, record in writing who 
has responsibility to file the return (Boyle) and the Form 8971 and to send Schedules 
A to the beneficiaries.

• When in doubt, file and mail
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What Is Estate Tax Value?

Basis of property is determined for estate tax purposes if: 
(i) the value of the property is shown on an estate tax 
return and not contested by the IRS before the expiration of 
the time for assessing a deficiency;
(ii) the value of property is not shown on an estate tax 
return, but is specified by the IRS and not timely contested 
by the executor or PR of the estate; or 
(iii) the value is determined by a court or pursuant to a 
settlement agreement with the IRS
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Extended Filing Date

General filing date: 30 days after earlier of filing Form 706 or when it is filed.

Temp. Regs. § 1.6035-2T (March 4, 2016): Executors or other persons required 
to file or furnish a Form 8971 or Schedule A before March 31, 2016, need not 
do so until March 31, 2016.  
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When Filing Is Not Required

• If no estate tax return is required (that is, gross estate plus adjust 
taxable gifts are less than the estate tax exemption—late 1976 gifts)

• Not required if filed to start the statute of limitations, to elect 
portability or make a GST exemption allocation

• When in doubt, file and mail
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Excluded Assets

The Form 8971 does not apply to:

Cash (other than a coin collection or other coins or bills with numismatic value).

Items of income in respect of a decedent (as defined in Section 691)—actually, 
it’s the right to IRD  

Tangible personal property for which an appraisal is not required under Reg. §
20.2031-6(b).  This includes household and personal effects articles that do not have a 
marked artistic or intrinsic value of a total of more than $3,000.  

Assets that are sold, exchanged, or otherwise disposed of (and therefore not 
distributed to a beneficiary) by the estate in a transaction in which capital gain or loss is 
recognized.  What if there is neither gain or loss? What about gain upon distribution 
which triggers gain such as in satisfaction of a dollar legacy (see Reg. § 1.661(a)–2(f)(1)) 
or otherwise (Rev Rul 69-486).  What about non-recognition, such as a section 267 sale 
or a tax free like kind exchange? 
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What Is Cash?
• Cash in Any Financial Account? A certificate of deposit

• Life Insurance Proceeds?

• Promissory Notes and Accounts Receivable?

• Bonds that Mature?

• Foreign Currencies?

• Currency Trades?

• Currency Options?

• Tax Refunds that Are Not the Right to IRD?
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What the IRD?

• It’s the RIGHT to IRD
• Part IRD? What if anything do you say about 

IRAs?
• What to do if you are unsure if it’s the right to 

IRD?  Charley W. Peterson (8th Cir.)
• Series E bonds—the choice
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Info to Beneficiaries

Generally: Schedule A to each who COULD receive the 
assets (e.g., specific bequest to specific beneficiary, general 
legatees who can receive in kind distributions, residuary takers).  
In theory, this could be any beneficiary (what about a specific 
legatee?)  Should all dollar bequests be required to be paid in 
cash? 

Entities as Beneficiaries (e.g., Trustee of a Trust)
Life Tenants, Remainder Owners, Contingent Beneficiaries
Missing Beneficiaries: Duty of Due Diligence; Late-

Discovered Beneficiary; Undiscovered Beneficiary
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Supplemental Reporting
Generally

• A mandatory supplemental Form 8971 and Schedule A must be filed not later than 
30 days after (i) the date on which the final value is determined; (ii) the date on which 
the executor discovers that information on the Form 8971 or Schedule A was 
incorrect or incomplete; or (iii) the date on which a supplemental estate tax return is 
filed reporting property not previously reported on the estate tax return.  Prop. Reg. §
1.6035-1(e)(4).  Has anyone ever filed a supplemental Form 706?

Event Occurs Before Distribution 
• If an event that determines the date for filing a supplemental Form 8971 and 

Schedule A occurs after the date of death but before or on the date the property is 
distributed to the beneficiary from the decedent’s estate or revocable trust, the due 
date for the supplemental Form 8971 and Schedule A is not later than 30 days after 
the date the property is distributed to the beneficiary.

Optional Supplemental Form and Schedule
Due Date for Supplemental Form
Hello: When is the asset distributed to the beneficiary? 
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Supplemental Transfers
• The proposed regulations require that when a recipient of previously 

reported property (including unreported property that was required to 
be reported), distributes or transfers (by gift or otherwise, directly or 
indirectly) all or any portion of that property to a “related transferee” in 
a transaction in which the transferee's basis is determined in whole or 
in part with reference to the transferor's basis, the transferor must file 
a supplemental Form 8971 with the IRS and furnish the IRS and the 
transferee a supplemental Schedule A documenting the new ownership 
of this property.  Prop. Reg. § 1.6035-1(f).

• The retransfer rules apply only to transfers to a “related transferee.”  A 
“related transferee” means (a) a member of the transferor's family (as 
defined in Section 2704(c)(2)); (b) a controlled corporation or other 
entity in which the transferor and members of the transferor's family, 
whether directly or indirectly, have control (as defined in Section 
2701(b)(2)(A) or (B)); and (c) any trust of which the transferor is a 
deemed owner for income tax purposes (read that as grantor trust 
only).  Prop. Reg. § 1.6035-1(f). 
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Retransfers
Covered Retransfers
Member of the Transferor’s Family: Section 2704(c)(2) 
states that a “member of the family” of an individual means 
(i)  such individual's spouse, (ii)  any ancestor or lineal 
descendant of such individual or such individual's spouse, 
(iii) any brother or sister of the individual, and (iv) any 
spouse of any individual described in items (ii) or (iii). Prop. 
Reg. § 1.6035-1(f).

Controlled Entity:  Section 2701(b)(2)

Retransfers and Trusts: Only grantor trusts as to the                  
transferor presumably including revocable trusts
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Retransfers: Proposed Reg Preamble
• The Treasury Department and the IRS are concerned, however, that opportunities 

may exist in some circumstances for the recipient of such reporting to circumvent 
the purpose of the statute (for example, by making a gift of the property to a 
complex trust for the benefit of the transferor’s family).

• This proposed reporting requirement is imposed on each such recipient of the 
property. For purposes of this provision, a related transferee means any member 
of the transferor’s family as defined in section 2704(c)(2), any controlled entity (a 
corporation or any other entity in which the transferor and members of the 
transferor’s family, whether directly or indirectly, have control within the meaning of 
section 2701(b)(2)(A) or (B)), and any trust of which the transferor is a 
deemed owner for income tax purposes.

• In the event such transfer occurs before a final value is determined within 
the meaning of proposed § 1.1014–10(c), the transferor must provide the 
executor with a copy of the supplemental Statement filed with the IRS and 
furnished to the transferee reporting the new ownership of the property

•
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Basis, Basis, Basis

• Only initial basis determined by consistent basis 
rule

• Beneficiary can or must thereafter adjust basis for 
depreciation, etc.

• What about basis change while held by the estate 
before distribution? Nope, only initial basis

• After-Discovered or Omitted Property (and the Zero 
Basis Rules); liability of executor/PR for failing to 
discover “in time”?



New York l New Haven l Greenwich l Los Angeles l Rancho Santa Fe l San Diego l San Francisco 
London l Geneva l Zurich l Milan l Padua l Dubai l Hong Kong l Singapore l Tokyo l Sydney l British Virgin Islands

Example 4. (i) At D’s death, D’s gross estate includes a residence valued at 
$300,000 encumbered by nonrecourse debt in the amount of $100,000. 
Title to the residence is held jointly by D and C (D’s daughter) with rights of 
survivorship. D provided all the consideration for the residence and the 
entire value of the residence was included in D’s gross estate. The 
executor reports the value of the residence as $200,000 on the return 
required by section 6018 filed with the IRS for D’s estate and claims no 
other deduction for the debt. The statement required by section 6035 
reports the value of the residence as $300,000. C sells the residence 
before the final value is determined under paragraph (c)(1) of this section 
for $375,000 and claims a gain of $75,000 on C’s Federal income tax 
return.
(ii) A court subsequently determines that the value of the residence was 
$290,000 and the time for contesting this value in any court expires before 
the expiration of the period for assessing C’s income tax for the year of C’s 
sale of the property. The final value of the residence is $290,000 pursuant 
to paragraphs (c)(1)(iv) and (c)(2) of this section. Because C claimed a 
basis in the residence that exceeds the final value, C may have a 
deficiency and underpayment.
Badaracco 464 US 386 (1984)
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Revaluation After Sael
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What If…

• Estate Reports a Value on Form 706, Pays 
Estate Tax Accordingly and then Files for a 
Refund Claiming the Value Was Overstated?

• What If the Property Is Sold Before the Refund 
Claim Is Resolved Reporting a Basis Equal to 
the Reported Estate Tax Value and the Refund 
Claim Is Allowed?
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What to Do and Not Do

• Start getting valuation info early
• Consider selling everything (even perhaps to a 

trust under the will or revocable trust). What if no 
gain or loss (section 267)?  Is it really worthwhile? 
Release of lien?

• Tell beneficiary he or she can or must thereafter 
adjust basis for depreciation, etc.

• What about basis change while held by the estate 
before distribution?

• Clarify responsibilities.
• When in doubt, file and mail
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Summary and Conclusions

• This is a non-sensible rule which should be changed so reporting 
is required when and only as assets are distributed to a beneficiary 
(with exceptions, perhaps, for assets that vest as of the decedent’s 
death)

• Coordination between the Cincinnati Estate Tax people and the 
district income tax people? Really? What planet does the IRS live 
on? 

• Read Prop. Reg. 1.1014-10 and 1.6035-1 and the instructions to 
form 8971

• Clarify who will file and who will mail
• When in doubt, file and mail
• Be a good person: tell the “DISTRIBUTEE” again upon distribution 

of an asset
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