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I. INTRODUCTION.   

 
A. Basis for this outline.   

1. Entire treatises have been written about litigating civil tax cases, including 
litigation in the Court where most Federal tax issues are resolved, the United 
States Tax Court (“Tax Court”).  Consequently, I have selected only several 
key issues to discuss in this outline.   

2. These issues have been selected based mainly on two criteria:  
a. Because they are significant (in some cases, critical) features of the 

Tax Court’s operations that are slightly different from many other 
courts; and  

b. Because they are likely to be of interest to an audience of estate and 
trust lawyers who are especially focused on estate and gift tax issues. 

 
B. Sources.   

1. No outline can substitute for careful study of the actual law.   
2. References for this outline, and sources that should be reviewed, include the 

following: 
a. Cited provisions of the Internal Revenue Code of 1986, including 

especially §§ 6212-6215 and 7441-7487 
b. The Tax Court’s official website, https://www.ustaxcourt.gov/  
c. The Rules of the United States Tax Court (also available on the 

website, at  https://www.ustaxcourt.gov/rules.htm)  
d. Kafka, Cavanagh, and Akins, Litigation of Federal Civil Tax 

Controversies (2d ed. 2017) 
e. Dubroff and Hellwig, The United States Tax Court: An Historical 

Analysis (2d ed. 2014) 
 

C. Acknowledgement. 
1. This outline of selected issues is based on a comprehensive outline on Tax 

Court procedure prepared by Frank Agostino, Esq., Agostino & Associates, 
Hackensack, New Jersey, who has graciously permitted me to borrow heavily 
from his work.  I am of course responsible for any errors in the final content.   

 
 

II. NATURE OF THE TAX COURT  
 

A. In General.  
1. Congress established the United States Tax Court as a court of record in IRC 

§7441 and pursuant to its grant of authority in Article I of the Constitution.  
a. Although the Tax Court has nationwide jurisdiction, it is based in 

https://www.ustaxcourt.gov/
https://www.ustaxcourt.gov/
https://www.ustaxcourt.gov/rules.htm
https://www.ustaxcourt.gov/rules.htm
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Washington, D.C.  
b. The Tax Court conducts hearing and trials in Washington and 73 other 

cities around the country. 
c. All cases before the Tax Court involve civil tax issues. 

2. Judges   
a. The Tax Court is composed of 19 regular judges who are appointed to 

15-year terms by the President with the advice and consent of the 
Senate. IRC §7443(b).   

b. Although judges must retire at age 70, many judges typically serve on 
recall as senior judges at the request of the Chief Judge.  IRC 
§7447(c). 

c. The Chief Judge may also appoint Special Trial Judges, IRC §7443A, 
to whom specified issues may be assigned.  The Special Trial Judges 
generally preside over the Small case docket (discussed below). 

 
B. Jurisdiction. 

1. The Tax Court, like all federal courts, is a court of limited jurisdiction. This 
means that the Tax Court may exercise its jurisdiction only to the extent 
expressly authorized by Congress.   

2. Congress has given the Tax Court jurisdiction over many different types of 
Federal tax matters, however.  Among the most significant for present 
purposes are the following types of cases: 

a. Income, estate, and gift tax deficiencies, IRC §6213(a). 
b. Modification of an estate tax decision, IRC §§7481, 6166 
c. Declaratory judgment re: estate eligibility for installments, IRC §7479 
d. Declaratory judgment re: gift tax valuation, IRC §7477 
e. Transferee liability, IRC §§6212(a), 6213(a), 6901(a) 
f. Fiduciary liability, IRC §§6212(a), 6213(e), 6213(a)(2), 6901(a)(1)(B) 

3. Deficiency cases.  By far the most common proceeding in the Tax Court 
involves deficiencies proposed by the IRS.   

 
 
III. INVOKING THE TAX COURT’S JURISDICTION IN DEFICIENCY 

PROCEEDINGS  
 

A. The Notice of Deficiency 
1. The Tax Court’s deficiency jurisdiction is founded on IRC § 6213(a); see Rule 

20(a).  The Tax Court’s jurisdiction to redetermine a deficiency depends upon 
there being a valid notice of deficiency and a timely filed petition.  Both must 
be present before the Tax Court has jurisdiction over a case. 

2. Applicable Procedural Provisions 
a. The Service is authorized to issue a notice of deficiency if it is 

determined that there is a deficiency in income, estate, gift, or certain 
excise taxes of a taxpayer.  IRC § 6212(a). 

b. A taxpayer must be formally notified by registered or certified mail 
when the Service issues a notice of deficiency.  IRC § 6212(a). 
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c. A notice of deficiency is to be mailed to the taxpayer at his or her last 
known address even if the taxpayer is deceased, under a legal 
disability, or in the case of a corporation, has terminated its existence. 
IRC § 6212(b)(1). 

i. The Service defines the phrase “last known address” as the 
address on the most recently filed and properly processed tax 
return, unless the taxpayer has clearly and concisely notified 
the Service of a change of address, in which case, the last 
known address is the address so notified. Rev. Proc. 2010-16, 
2010-19 I.R.B. 664.  Absent notice to the contrary, the Service 
may rely upon the address per the most recently filed return. 

3. Contents of a Notice of Deficiency 
a. In General: The notice of deficiency generally must do the following: 

i. Identify the petitioner; 
ii. Show that a deficiency has been determined; 
iii. State the taxable year or years involved; and 
iv. Set forth the amount of the deficiency. 

b. An inadequate description of the adjustments or the items in 
controversy will not invalidate the notice of deficiency.  IRC §7522(a).   

4. The notice of deficiency frames the issues for the Court’s decision.   
a. The first page of the notice of deficiency should set forth the 

taxpayer’s name, address, tax year(s) involved, the amount of the 
deficiency, and any penalties, additions to tax, or additional taxes that 
the Service determined.   

b. The attachments to the notice of deficiency are considered by the 
Court as part of the notice of deficiency and practitioners should 
closely read the notice of deficiency to assign error to any items in the 
notice of deficiency to which the taxpayer disagrees.   

c. The failure to assign error to these determinations in the petition may 
waive the right to challenge them.  

5. Presumption of Correctness and Burden of Proof 
a. The notice of deficiency is a legal determination that is presumed 

correct.  Welch v. Helvering, 290 U.S. 111 (1933). 
b. The burden of proof is generally on the taxpayer by a preponderance 

of the evidence, except that the burden of proof is on the 
Commissioner with respect to any new matter, increases in the 
deficiency, or affirmative defenses pleaded in the answer. 

c. The burden of production (i.e., the initial burden of coming forward 
with evidence) is on the Commissioner with respect to penalties, 
additions to tax, and additional taxes.  IRC §7491(c).  Once the 
Commissioner meets his burden of production, the burden of 
persuasion is upon the taxpayer to show that the penalties should not 
be imposed on account of reasonable cause, substantial authority, or 
other mitigating factors. 

d. In any case involving fraud with intent to evade tax, the burden of 
proof is on the Commissioner by clear and convincing evidence.  IRC 
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§7454(a). 
 

B. The Petition – Timeliness requirement 
1. A case is commenced in the Tax Court by filing a petition with the Court.  

Rule 20(a).  
a.  A petition is a taxpayer’s request to the Tax Court for a 

redetermination of the deficiency determined by the IRS in the notice 
of deficiency.   

b. Once the Tax Court has jurisdiction, it can redetermine the amount of 
tax and additions to tax, even if those are greater than the amounts 
determined by the Commissioner in the deficiency notice.  IRC 
§6214(a).  It can even order a refund, if appropriate.  IRC §6512(b)(1). 

2. For the Tax Court to have jurisdiction over a case, the petition must be timely 
filed.  IRC § 6213(a).  The filing of a timely petition is jurisdictional; failure 
to meet the deadline will result in the Tax Court being deprived of jurisdiction 
over the deficiency.  

a. IRC § 6213(a) provides that a taxpayer has 90 days (or 150 days if the 
notice of deficiency is mailed to a taxpayer outside of the United 
States) after the notice of deficiency is mailed (not counting Saturday, 
Sunday, or a legal holiday in the District of Columbia as the last day) 
to file a petition with the Tax Court for a redetermination of the 
deficiency. 

b. The 90-day deadline begins with the date the Service mails the notice 
of deficiency and not the date on which the taxpayer receives the 
notice of deficiency.  

i. N.B.:  The rule is 90 days, not 3 months. 
c. To compute the time prescribed for filing the petition, the day of the 

act shall not be included and the last day shall be included.  Rule 25(a).  
Thus, the date of the notice of deficiency is counted as day 0.  

i. Saturdays, Sundays, and legal holidays in the District of 
Columbia shall be counted, except if the last day to file is a 
Saturday, Sunday, or legal holiday in the District of Columbia, 
then that day is to not be included and the period shall run until 
the next day which is not a Saturday, Sunday, or legal holiday 
in the District of Columbia. 

3. Timely Mailing Treated as Timely Filing: The “Mailbox Rule”  
a. IRC § 7502 generally provides that timely mailing of a petition is 

treated as timely filing of the petition if the petition is delivered to the 
Tax Court by U.S. mail (or certain private delivery services) after the 
filing deadline and the postmark date stamped on the envelope is on or 
before the filing deadline. 

b. Stated differently, timely mailing is treated as timely filing if the 
following requirements are met: 

1. The postmark is within the 90-day filing deadline; 
2. The petition is properly addressed to the Tax Court with 

postage prepaid; and 
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3. The petition is delivered after the due date. 
ii. The metered postmark date must be within the filing period and 

the petition must be received within normal delivery time by 
the US Postal Service. Treas. Reg. § 301.7502-1(c). If the 
petition is received later than the ordinary delivery time, the 
taxpayer must prove the following: 

1. That the petition was deposited in the mail on time; 
2. That the delay was caused in the transmission of the 

mail; and 
3. The cause of the delay. Treas. Reg. § 301.7502-1(c). 

iii. Private delivery services designated by the Service also qualify 
pursuant to IRC § 7502(f); namely, the DHL Express, Federal 
Express and United Parcel Service delivery services listed in 
Notice 2016-30. 

iv. The date of registration or the date on the certified mail receipt 
controls even if contradicted by a legible postmark. 

1. If the postmark is illegible, the taxpayer has the burden 
of proving when the postmark was made. Treas. Reg. § 
301.7502-1(c). 

2. Proof that a petition was properly registered or 
certified, and properly addressed, raises a presumption 
of delivery, even if the petition never reaches the Tax 
Court. 

3. The timely mailed/timely filed requirement is necessary 
given the need to file in Washington, D.C. and rely on 
the mail system. 

v. The petition, along with a copy of the notice of deficiency, 
should be addressed and mailed to the United States Tax Court, 
400 Second Street, N.W., Washington, D.C. 20217. The 
petition should not be submitted to the Service.  Rule 10(e). 

4. An untimely petition will be subject to a motion to dismiss based on lack of 
jurisdiction.  This is because, as stated above, the Tax Court is a court of 
limited jurisdiction which may only decide cases to the extent authorized by 
Congress.  

a. The Tax Court lacks authority to hear a case where a petition is late 
because a timely filed petition is a prerequisite to the Tax Court having 
jurisdiction over the case.  IRC § 6213. 

b. If the taxpayer does not file a timely petition with the Tax Court, then 
the deficiency will be assessed and shall be payable upon notice and 
demand of payment from the Service.  IRC § 6213(c). 

 
C. Contents of the Petition in a deficiency action. 

1. The petition is the initial pleading which, as discussed above, prevents the 
Service from assessing a deficiency determined to be due until the Tax Court 
has decided the taxpayer’s liability. The petition must be sufficiently complete 
to enable the Court to ascertain the issues intended to be presented. 
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2. The petition must be written.  No telegram, cablegram, radiogram, telephone 
call, electronically transmitted copy, or similar communication will be 
recognized as a petition.  Rule 34(a)(1) 

3. Rule 34(b)(1) sets forth very precisely what the petition must contain.  See 
also Appendix, Forms 1 (standard petition) and 2 (“simplified” form). 

a. In the case of a petitioner who is an individual, the petitioner’s name 
and State of legal residence on the date the petition is filed.  In the case 
of a petitioner that is other than an individual, the petitioner’s name 
and principal place of business or principal office or agency as of the 
date the petition is filed. 

b. The petitioner’s mailing address as of the date of the petition. 
c. The office of the Service with which the tax return for the period in 

controversy was filed. 
d. The date of the notice of deficiency or liability (or other proper 

allegations showing jurisdiction of the Court). 
e. The city and State of the office of the Service which issued the notice. 
f. The amount of the deficiency or liability, as the case may be, 

determined by the Service. 
g. The nature of the tax (e.g., income, estate, gift, excise) and the year or 

years or other periods for which the determination was made. 
h. If different from the Service’s determination, the approximate amount 

of taxes in controversy. 
i. Clear and concise assignments of each and every error which the 

petitioner alleges to have been committed by the Service in the notice. 
j. Any issues for which the burden of proof is on the Service. 
k. Clear and concise lettered statements of the facts on which the 

petitioner bases the assignments of error. 
l. A prayer setting forth the relief sought by the petitioner. 
m. The signature, mailing address, and telephone number of each 

petitioner or each petitioner’s counsel, as well as the counsel’s Tax 
Court bar number.   

n. A copy of the notice of deficiency.  
4. Any issue not raised in the petition will be deemed conceded by the Court.  

Rule 34(b)(4).  It is therefore critical that the petition set forth the issues to be 
decided by the Court. 

a. A mistake or change of heart may be remedied by filing an amended 
pleading.  

b. A claim for reasonable litigation or administrative costs shall not be 
included in the petition in a deficiency or liability action.  Rule 34(b). 

 
D. Other issues in commencement of a case 

1. Tax Court Rule 20(a) provides that a case is commenced in the Tax Court by 
filing a petition, along with a copy of the notice of deficiency, notice of 
determination, notice of liability, or other notice on which the petition is 
based.  See also Rule 34(b)(8).  The items to be included in the petition are 
discussed above. 
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2. Other items that must be filed.  
a. The petitioner shall also submit with the petition a statement of the 

petitioner’s taxpayer identification number (e.g., Social Security 
number or employer identification number).  The statement of 
taxpayer identification number is separate from the petition and a 
petitioner’s taxpayer identification number should not be stated in the 
petition.  Rule 20(b). 

b. A corporation, large partnership, limited liability company, tax matters 
partner, or partner other than the tax matters partner which files a 
petition must also file with the Court a separate disclosure statement. 
A disclosure statement is separate from the petition and is not to be 
stated in the petition.  Rule 20(c).  The disclosure statement must 
identify, as the case may be, the following: 

i. In the case of a corporation, any parent corporation and 
publicly held entity owning 10% or more of the petitioner’s 
stock or state that there is no such entity. 

ii. In the case of a large partnership, limited liability company, tax 
matters partner, or partner other than the tax matters partner, 
any publicly held entity owning an interest in the petitioner or 
state that there is no such entity. 

c. The filing fee is $60 and must be paid at the time the petition is filed.  
Rule 20(d).  

i. The filing fee may be waived if the petitioner establishes to the 
satisfaction of the Court an inability to pay the filing fee.  Rule 
20(d).  The petitioner must support his or her inability to pay 
with an affidavit or declaration containing specific financial 
information. 

d. A “Request for Place of Trial” must be included with the petition, 
selecting one of the cities in which the Tax Court hears cases as the 
petitioner’s designated place for trial.  Rule 140. 

 
 

IV. THE STIPULATION PROCESS  
 

A. The importance of the stipulation process 
1. The stipulation process is, for the most part, unique to the Tax Court.  

Whereas many courts have steered towards the costly formal discovery 
process, the Tax Court has not. 

2. “As commentators have observed, ‘There is no rule in the Federal Rules of 
Civil Procedure comparable to Rule 91 of the Tax Court Rules of Practice and 
Procedure, requiring the parties to stipulate, to the fullest extent to which 
complete or qualified agreement can or fairly should be reached ...’”  Farrell 
v. Commissioner, 136 F.3d 889, 893-894 (2d Cir. 1998) (quoting Laurence F. 
Casey, et al., Federal Tax Practice § 11.49a (1993)). 

3. The reason the Tax Court favors the stipulation process as opposed to more 
formalized discovery is that the stipulation process reduces trial time, keeps 
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tax litigation more affordable, and grants litigants greater access to the Tax 
Court.  Harold Dubroff, The United States Tax Court: An Historical Analysis 
(1979).  It is considered “largely responsible for the court’s ability to keep 
current with the thousands of cases docketed each year.”  Id.  

4. The stipulation process has been called “the bedrock of Tax Court practice”.  
Branerton Corp. v. Commissioner, 61 T.C. 691, 692 (1974). 

5. Parties who fail to agree to a comprehensive stipulation unnecessarily add to 
the time of trial, weigh on the Court’s already strained resources, and 
compromise the purpose and efficiency of the Tax Court.  There is no room 
for failing to stipulate all issues of fact and law within the scope of Rule 91. 
 

B. Provisions governing the stipulation process. 
1. Rule 91(a) requires the parties “to stipulate, to the fullest extent to which 

complete or qualified agreement can or fairly should be reached, all matters 
not privileged which are relevant to the pending case, regardless of whether 
such matters involve fact or opinion or the application of law to fact.” 

2. Stipulations must be comprehensive.  “The fact that any matter may have been 
obtained through discovery or requests for admission or through any other 
authorized procedure is not grounds for omitting such matter from the 
stipulation. Such procedures should be regarded as aids to stipulation”.  Rule 
91(a)(2). 

3. Stipulations shall be in writing, signed by the parties (or their counsel), and 
shall observe the general rules concerning form and style of papers.  Rule 
91(b). 

4. Stipulations should not merely attach an exhibit (i.e., they should not simply 
say “Attached as Exhibit 23-J is Petitioner’s purported general ledger for the 
2008 tax year.”).  Documents or other papers which are the subject of the 
stipulation in any respect and which the parties intend to place before the 
Court shall be annexed to or filed with the stipulation.  Rule 91(b). 

5. Any objection to all or any part of a stipulation should be noted in the 
stipulation.  Rule 91(d).  The Court will consider any objection to a stipulated 
matter made at the commencement of the trial or for good cause shown made 
during the trial.  Id. 

6. Executed stipulations and related exhibits should be filed by the parties at or 
before commencement of the trial of the case, unless the Court in the 
particular case otherwise directs.  Rule 91(c). 

a. A stipulation shall be treated, to the extent of its terms, as a conclusive 
admission by the parties to the stipulation, unless otherwise permitted 
by the Court or agreed upon by those parties.  Rule 91(e).  The Court 
generally will not permit a party to a stipulation to qualify, change, or 
contradict a stipulation in whole or in part, except that it may do so 
where justice requires.  Id.   

b. Stipulations Inconsistent With the Record: The Court need not accept 
stipulations contrary to facts disclosed by the record.  See Jasionowski 
v. Commissioner, 66 T.C. 312, 318 (1976). 

c. A stipulation and the admissions therein shall be binding and have 
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effect only in the pending case and not for any other purpose, and 
cannot be used against any of the parties thereto in any other case or 
proceeding.  Rule 91(e). 

7. Noncompliance With the Stipulation Process: 
a. Where a party refuses to stipulate, fails to confer with an adversary 

with respect to entering into a stipulation, or refuses to make such a 
stipulation, the party proposing to stipulate may file with the Court a 
Motion to Compel Stipulation.  Rule 91(f). 

b. The party proposing to stipulate may, at a time not later than 45 days 
prior to the calendar call, file a motion with the Court for an order 
directing the delinquent party to show cause why the matters covered 
in the stipulation should not be deemed admitted for purposes of the 
case. 

i. The requirements for a motion to compel stipulation are set 
forth in Rule 91(f)(1). 

c. The Court will usually grant the motion and issue an order to show 
cause. The order to show cause will be served by the Clerk of the 
Court and a copy sent to the moving party. 

d. Within 20 days of service of the order to show cause, the party to 
whom the order is directed (i.e., the non-moving party) shall file a 
response with the Court showing why the matters set forth in the 
motion papers should not be deemed admitted for purposes of the 
pending case.  Rule 91(f)(2) 

e. The Court may set the order to show cause for a hearing.  Rule 
91(f)(2). 

f. After a motion to compel and any responses related thereto are filed, 
the Court will take action with respect to its Order to Show Cause. The 
Order to Show Cause may be made absolute (i.e., the moving party 
gets the relief requested), discharged (i.e., the moving party does not 
get the relief requested), or made absolute in part and discharged in 
part.  The Court may also order sanctions against the noncompliant 
party under Rule 104. 

8. To the extent either party concedes all or a part of the issues in a case, that 
concession should be memorialized in writing and filed with the Court in the 
form of a Stipulation of Settled Issues.  Alternatively, the parties may include 
any concessions in the Stipulation of Facts. 

 
 

V. CALENDAR CALLS AND TRIALS 
 

A. If a hearing is to be held on a motion or other matter, other than a motion related to a 
trial on the merits, then the hearing may be held on a motion calendar in Washington, 
D.C., or any other location that the Court determines. 
 

B. Trial Calendars (Rule 131) 
1. Each case, when at issue, will be placed upon a calendar for trial.  A case is 
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usually calendared for trial through a Notice of Trial or an Order setting the 
case for trial.  Rule 131(a). 

2. Practically speaking, you can expect a case to be set for trial approximately 
five or six months to a year after the case is at issue. 

3. The Court conducts regular trial sessions, small tax case calendar sessions, 
and special trial sessions. 

a. A regular trial session (Rule 131) is a calendar of all regular tax cases 
(typically in the range of anywhere between 25 and 200 cases, 
depending upon the city, the judge, and how many cases settle).  
Regular trial sessions typically last one or two weeks. 

b. A Small Tax Case session (Rule 131) typically includes all small tax 
cases (in the range of anywhere between 25 and 100 cases, depending 
upon the city, the judge, and how many cases settle).  Small tax case 
sessions typically last one week. 

c. This is a calendar of one or a few cases.  Special trial sessions can last 
as short as one day or as long as trial is needed (depending upon the 
case, the issues presented, and the number of witnesses to be called).  
Special trial sessions may be set by the Judge for hearing specific 
cases, usually in a pretrial order or scheduling order.  Rule 132.   

4. The Court will typically issue a standing pretrial order or other order setting 
trial deadlines “to facilitate the orderly and efficient disposition of all cases on 
a trial calendar. ”  Rule 131(b). 

5. After a case is calendared for trial, the Court will call the case at the calendar 
call of the trial session (this is essentially an exercise in which the judge will 
call all cases calendared for trial at a given trial session).  Rule 131(c). 

6. The presiding judge will call all the cases at the calendar call to get a sense for 
the length of all cases needing a trial.  The judge will typically give the parties 
a date and time for trial during the regular or small tax case session. 

7. The parties can also request a date and time certain for trial by filing a motion 
with the Court.  The benefit of doing so is to avoid having to appear for the 
calendar call to obtain a trial date and time. 

a. Usually a case in which a special trial session is needed is set for trial 
on the Court’s regular trial session, and then continued to the special 
trial session to allow the parties ample time to present their case 
(remember that if the regular trial session is only one week and the 
judge has 100 other cases to hear, it will be difficult for him or her to 
hear a week-long trial). 

 
C. Continuances.  

1. A case or matter scheduled on a calendar may be continued by the Court sua 
sponte or upon a motion of a party.  Rule 133. 

2. A motion to continue shall inform the Court as to the other party’s view with 
respect thereto. 

3. A motion to continue based upon the pendency in a court of a related case or 
cases shall state the name and docket number of the related case, the names of 
counsel for the parties in such case, and shall identify all issues common to 
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any related case. 
4. Continuances will be granted only in exceptional circumstances.  Rule 133. 

a. Conflicting engagements of counsel or employment of new counsel 
ordinarily will not be regarded as grounds for a continuance.  Id. 

5. A motion to continue filed within 30 days of trial may be set for a hearing but 
will ordinarily be deemed dilatory and will be denied unless the ground 
therefor arose during the period or there was good reason for not making the 
motion sooner.  Rule 133.  

 
D. Place of Trial.  

1. As note previously, a “Request for Place of Trial” must be included with the 
petition, the purpose of which is to designate a place of trial.  Rule 140. 

2. If the petitioner does not designate the place of trial when filing the petition, 
then the Commissioner shall make a request at the place most convenient for 
him when the Answer is filed. 

3. If a party desires a change in place of trial, then the party shall file a motion to 
that effect stating fully the reasons therefor.  If the motion is filed after the 
case has been set for trial, the motion may be deemed dilatory (i.e., with the 
principal purpose of delay). 

 
 
VI. EXPERT WITNESSES 

 
A. Written Report.  

1. Expert witnesses usually offer their opinion in a written report submitted to 
the Court ahead of trial.  See Rule 143(g).   

2. The Rule requires an expert witness to prepare and submit a written report to 
the Court and to the opposing party no later than 30 days before trial. 

3. The Court typically does not allow an expert to testify without a written report 
where the testimony is based on third-party contacts, comparable sales, 
statistical data, or other detailed, technical information.  Rule 143(g)(3).  So, 
as a practical matter an expert will generally not be allowed to testify as such 
without a written report. 

4. The failure to comply with these rules will result in the witness’ testimony 
being altogether excluded, unless the failure is shown to be due to good cause 
and unless the failure does not unduly prejudice the opposing party. 

 
B. Contents and Presentation of Report. 

1. Rule 143(g) now requires that an expert report contain the same information 
required under Fed. R. Civ. P. 26(a)(2)(B).  As amended, Rule 143(g) requires 
that an expert report contain the following. 

a. A complete statement of all opinions the witness expresses and the 
basis and reasons for them. 

b. The facts or data considered by the witness in forming them. 
c. Any exhibits used to summarize or support them. 
d. The witness’ qualifications, including a list of all publications authored 
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in the previous 10 years. 
e. A list of all other cases in which, during the previous 4 years, the 

witness testified as an expert at trial or by deposition. 
f. A statement of the compensation to be paid for the study and 

testimony in the case. 
2. The presiding judge typically reviews both parties’ expert reports before trial. 
3. At trial, the report is marked as an exhibit, identified by the expert witness, 

and received in evidence as the expert witness’s direct testimony upon the 
Court’s finding that the witness is qualified to testify as an expert.  

4. The expert must testify to lay the proper foundation to have an expert report 
admitted into evidence.  In Estate of Tanenblatt v. Commissioner, T.C. Memo. 
2013-263, the Tax Court excluded the taxpayer’s expert report because the 
taxpayer’s expert did not appear at trial to lay the proper foundation. 

5. Additional direct testimony may be allowed to clarify or emphasize matters 
with respect to that expert’s report.  

6. Following the additional direct testimony, if any, the witness is tendered for 
cross-examination by the opposing party. 
 

C. Rebuttal Reports.  
1. The Tax Court allows for rebuttal reports to be submitted in reply to an 

expert’s report.  Rule 143(g).   
2. The Tax Court’s rules do not explain when the rebuttal report must be 

submitted to the Court, and experience has shown that each judge has his or 
her own preferences as to how to receive rebuttal reports. 

3. Some judges specify in their standing pretrial order or scheduling order when, 
if at all, rebuttal reports are to be provided to the Court. 

4. If the pretrial order does not address when such reports are to be exchanged, it 
is generally advisable to request a telephone conference with the Court for 
purposes of discussing trial scheduling and how the judge wants to receive 
any rebuttal reports. 

 
VII. OPINIONS AND FINALITY 

 
A. Overview 

1. IRC § 7459 requires Tax Court judges to issue a report and a decision as 
quickly as practicable. 

2. The report and the decision are separate documents.   
a. The report sets forth the Court’s findings of fact and opinion on the 

legal issues in the case.  
b. The decision gives legal effect to that report and “redetermines” the 

deficiency at issue.  
 

B. Report or Opinion. 
1. The report typically takes the form of an opinion, of which there are four 

types: 
a. A Tax Court Opinion (T.C.) is issued in a regular case when the Court 
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believes a sufficiently important legal issue or principle is presented.  
A T.C. opinion can be cited as legal authority and the decision can be 
appealed. 

b. A Tax Court Memorandum Opinion (T.C. Memo.) is issued in a 
regular case that does not involve a novel legal issue.  A T.C. Memo. 
opinion can be cited as legal authority and the decision can be 
appealed. 

c. A Tax Court Summary Opinion (T.C. Summ.) is issued in a small tax 
case proceeding (i.e., those in which the amount of controversy does 
not exceed $50,000 and the petitioner elects small tax case treatment). 
A T.C. Summ. Opinion cannot be cited as legal authority and the final 
decision cannot be appealed.  IRC §7463(b). 

d. Oral Findings of Fact or Opinion (also referred to by judges as a 
“bench opinion”) may be issued in regular or small tax case 
proceedings during the trial session.  In this situation, the judge orally 
states the opinion of the Court during the trial session and on the 
record.  Oral findings of fact and opinion are recorded in the transcript 
of the hearing or the trial.  Rule 152(b).  A bench opinion also cannot 
be relied on as precedent.  Rule 152(c).   

2. Opinions, other than bench opinions and summary opinions, are generally 
published, either officially (in the Tax Court reports) or unofficially (as 
memorandum opinions, published by CCH or Prentice Hall). 
 

C. Decision. 
1. The decision is usually very brief, specifying only the amount of the 

deficiency, overpayment, or other determinations (in other types of cases, 
such as partnership proceedings, collection due process proceedings, etc.) 

2. A decision can be analogized to a judgment in a non-tax case. 
 

D. Computation by Parties for Entry of Decision 
1. Where the Court has filed or states its opinion or issued a dispositive order 

determining the issues in a case, it may (and usually does) withhold entry of 
its decision for purposes of allowing the parties to submit computations in 
accordance with the Court’s decision. 

2. The purpose of allowing for these computations is practical.   
a. The Court generally does not have the ability to easily determine the 

amount of tax owed as a result of its decisions.   
b. The Court recognizes that calculations may vary between practitioners. 

3.   If the parties are in agreement as to a deficiency or overpayment, an agreed 
computation may be required within 90 days of service of the opinion and the 
court then will enter the parties’ joint computation as its decision.  Rule 
155(a). 

4. In the absences of agreement as to the amount to be included in the decision, 
each party files with the Court a computation of the amount believed by the 
party to be in accordance with the Court’s findings and conclusions.  The 
parties will also be required to submit a statement as to the correctness of their 
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computations and the incorrectness of the opposing party’s computation.  Rule 
155(b). 

5. Rule 155 computations are not the place for retrial or reconsideration.  New 
arguments may not be introduced during the Rule 155 computation stage.  
Any argument within the Rule 155 computations will be confined strictly to 
consideration of the correct computation of the amount to be included in the 
decision resulting from the Court’s findings and conclusions.  Rule 155(c). 

6. An “exception” to this rule involves an estate tax deduction the develops at or 
after trial.  Rule 156 allows a party to reopen a case for further trial as to the 
amount of the deduction allowed to an estate for legal expenses and costs 
incurred at and after the trial. 

 
E. Finality of Decisions and Appeals 

1. A Tax Court decision generally becomes final 90 days after the decision is 
entered by the Court unless an appeal is taken.  IRC § 7481.   

a. IRC § 7481 provides that a decision of the Tax Court is final upon the 
expiration of the time allowed for filing a notice of appeal.  IRC § 
7483 provides that a notice of appeal may be filed within 90 days after 
a decision is entered. 

2. Because a Tax Court decision generally is final after 90 days, the decision of 
the Tax Court will then implicate the doctrines of res judicata and collateral 
estoppel. 

 


