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July 2, 2018

Internal Revenue Service
CC:PA:LPD:PR (Notice 2018-37)
Room 5203
Post Office Box 7604
Ben Franklin Station
Washington, D.C.  20044

Submitted electronically at Comments@irscounsel.treas.gov

Re:  Comments on guidance in connection with the Repeal of Section 682

Dear Ladies and Gentlemen,

The American College of Trust and Estate Counsel (“ACTEC”) is pleased to submit 
comments pursuant to Notice 2018-37, 2018-18 I.R.B. 392, released on April 13, 
2018. The Notice requests comments on whether guidance is needed regarding the 
application of Sections 672(e)(1)(A), 674(d), and 677 of the Internal Revenue Code 
following a divorce or legal separation, in light of the repeal of Code Section 682.

Notice 2018-37 states that the Department of the Treasury and the Internal Revenue 
Service intend to issue regulations providing clarification of the application of the 
effective date provisions concerning the repeal of Code Section 682, enacted on 
December 22, 2017, by P.L. 115-97 (the 2017 Act).

ACTEC is a professional organization of approximately 2,500 lawyers from 
throughout the United States.  Fellows of ACTEC are elected to membership by their 
peers on the basis of professional reputation and ability in the fields of trusts and 
estates and on the basis of having made substantial contributions to those fields 
through lecturing, writing, teaching, and bar activities.  Fellows of ACTEC have 
extensive experience in providing advice to taxpayers on matters of federal taxes, 
with a focus on estate, gift and GST tax planning, fiduciary income tax planning, and 
compliance.  ACTEC offers technical comments about the law and its effective 
administration, but does not take positions on matters of policy or political objectives.

ACTEC’s comments and recommendations are set forth in the attached 
memorandum.

If you or your staff would like to discuss the comments or recommendations, please 
contact Beth Shapiro Kaufman, Chair of the ACTEC Washington Affairs Committee, 
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at (202) 862-5062 or bkaufman@capdale.com, or Deborah McKinnon, ACTEC 
Executive Director, at (202) 684-8460 or domckinnon@actec.org.

Respectfully submitted, 

Charles D. Fox IV
President

Enclosures
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Error! Unknown document property name.

COMMENTS OF THE AMERICAN COLLEGE OF TRUST AND ESTATE COUNSEL
ON APPLICATION OF CODE §§ 672(e)(1)(A), 674(c), 674(d), 676 AND 677

AFTER THE REPEAL OF CODE § 682

The American College of Trust and Estate Counsel (ACTEC) is pleased to submit these comments 
in response to Notice 2018-37, 2018-18 I.R.B. 392, released on April 13, 2018. The Notice requests 
comments on whether guidance is needed regarding the application of §§ 672(e)(1)(A), 674(d), 
and 677 of the Internal Revenue Code (Code) following a divorce or legal separation, in light of 
the repeal of Code § 682.

Notice 2018-37 states that the Department of the Treasury and the Internal Revenue Service intend 
to issue regulations providing clarification of the application of the effective date provisions 
concerning the repeal of § 682, enacted on December 22, 2017, by P.L. 115-97 (the 2017 Act).

BACKGROUND

Part I of Subchapter J of the Code deals with the income taxation of trusts. The potential income 
tax consequences for the grantor of a trust are addressed in Subpart E of Subchapter J and in § 682, 
which is part of Subpart F of Subchapter J. When Subpart E applies to the grantor of a trust, the 
grantor is treated under § 671 as the owner of a portion or all of a trust and takes into account in 
computing his or her income tax all of the income, deductions, and credits that are attributable to 
the portion of the trust treated as owned by him or her.1

Section 11051 of the 2017 Act repealed § 682, effective for taxpayers whose divorce or separation 
instruments are executed after December 31, 2018.

Code § 682. As in effect prior to the 2017 Act, § 682 provided rules describing how the income2

of a trust is taxed if it is payable to a spouse or a former spouse of the trust’s grantor from whom 
the taxpayer is divorced or legally separated under a decree of divorce or separate maintenance or 
under a written separation agreement.3 Under § 682 this income was includible in the gross income 
of the grantor’s former spouse and was not includible in the grantor’s gross income, despite any 
other provision of Subtitle A of the Internal Revenue Code, including the normal rules of Subpart 
E.4

1 A trust that is treated as owned by its grantor is generally referred to as a “grantor trust.” Subpart E, § 678 also treats 
some trust beneficiaries who have or had unilateral withdrawal rights over trust property as the owner of a portion or 
all of a trust. The issues discussed in these comments could affect these beneficiaries in a manner similar to the way 
they affect grantors. For convenience, these comments refer to any affected taxpayer as the “grantor” of the trust. 
2 For purposes of Subpart E of Subchapter J, Treas. Reg. § 1.671-2(b) provides that “income” means taxable income 
and not only income for fiduciary accounting purposes. It is unclear what the term income means for purposes of 
former § 682, which was in Subpart F of Subchapter J.
3 References in these comments to “former spouse” include existing spouses from whom the grantor is separated under 
a decree of separate maintenance or a written separation agreement.
4 Treas. Reg. § 1.682(a)-1(a)(1) provides “under section 682(a) income of a trust— (i) [w]hich is paid, credited, or 
required to be distributed to the wife in a taxable year of the wife, and (ii) [w]hich, except for the provisions of section 
682, would be includible in the gross income of her husband, is includible in her gross income and is not includible in 
his gross income.”
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Code § 682(b) also applied for purposes of computing the taxable income of the trust and the 
taxable income of the grantor’s former spouse to whom § 682(a) applied. It provided that the 
grantor’s former spouse was considered the beneficiary of the trust for purposes of Part I of 
Subchapter J (§§ 641-685).

The predecessor of § 682 was § 171 of the Internal Revenue Code of 1939 (the “1939 Code”). It 
entered the Code as part of the Revenue Act of 1942. The legislation also provided an income tax
deduction for the periodic payments a husband made to his wife under a decree of divorce or 
separate maintenance in discharge of a legal obligation imposed on him because of the marital 
relationship (“alimony”). It required the wife to include the alimony payments in her gross 
income.5

The alimony inclusion provision, § 22(k) of the 1939 Code, also required a wife who received 
periodic payments attributable to property transferred in trust or otherwise to include the payments 
received in her gross income if the property was transferred in discharge of an obligation imposed 
on the husband on account of the marital relationship. Payments so included would be excluded 
from the gross income of the husband.

The narrow purpose of § 171 was to give the husband who had created a trust or was the beneficiary 
of a trust created before his divorce or separation the income from which was payable to his wife
the same tax treatment that § 22(k) gave the husband who created a trust in connection with his
divorce.6 It required the wife who was divorced or legally separated from her husband under a 
decree of divorce or separate maintenance to include in her gross income the amount of income 
paid to her from any trust that, in the absence of § 171, would have been taxable to the husband. It 
also provided that the husband could exclude this income from his gross income whether or not 
the income would ordinarily be taxable to him under §§ 166 or 167 of the 1939 Code or any other 
provisions of the income tax law.

Sections 166 and 167 were the only provisions of the grantor trust rules that were in existence in 
1942. Section 166 was the predecessor of current § 676. Section 167 was the predecessor of § 677.
In 1942, neither of these sections was triggered by the existence of an interest in or power over a 
trust in a grantor’s spouse. Each of these sections is discussed more fully below.

Sections 22(k), 23(u) and 171 were imported into the 1954 Code as §§ 71, 215, and 682. The scope 
of these sections was changed in 1986. One of the changes to § 71 eliminated the requirement that 
a spouse include in his or her gross income periodic payments from property transferred in 
discharge of an obligation imposed on the other spouse on account of the marital relationship. It 
also eliminated the exclusion from gross income that benefitted the other spouse. But § 682 was 
left in place to fill the gap. Until its repeal, § 682 protected a spouse who would otherwise be taxed 
on trust income under the grantor trust rules or otherwise from taxation to the extent trust income 
was payable to his or her former spouse.

5 1939 Code §§ 22(k) and 23(u). The 1939 Code referred to the payor of alimony as the husband and the recipient as 
the wife because in 1939 the obligation to make alimony payments was imposed only on the husband.
6 J. Seidman, Legislative History of Federal Income Tax and Excess Profits Tax Laws 1953-1939, 1275-85 (1954).
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The 2017 Act repealed § 682, as well as § 215, the section that permitted a taxpayer to deduct his 
or her alimony payments made to the other spouse. One of the conforming amendments to the 
repeal of the alimony deduction was the repeal of § 71, the section that required the recipient of 
alimony payments to include the payments in gross income. The 2017 Act described the repeal of 
§ 682 as an additional conforming amendment to the repeal of § 215.

Given the original purpose of § 682, its repeal in connection with the repeal of the alimony 
deduction is not surprising. Section 682 was originally intended to protect a grantor from a 
requirement to include trust income payable to his former wife in his gross income if the trust 
principal or income could revert to him within the meaning of current §§ 676 or 677. But the scope
of the grantor trust rules in Subpart E has expanded substantially since 1942. As a result, the role 
of § 682 had become more robust. Under current law, the grantor trust rules apply to a trust not 
only when trust income can be used for the benefit of the grantor, but also when the income can 
be used for the benefit of the grantor’s spouse and when the grantor, the grantor’s spouse, or certain 
others have certain controls over the trust.

Code § 672(e)(1)(A): the Spousal Unity Rule. Subpart E of Subchapter J of the 1954 Code as 
originally enacted referred to the grantor’s spouse in only two provisions. Section 672(c) provided 
that the term “related or subordinate party” includes any nonadverse party who is the grantor’s
spouse if living with the grantor. Section 674(d) addresses the power to control the beneficial 
enjoyment of the corpus or the income of a trust held by trustees none of whom is the grantor or
spouse living with the grantor, if the power is limited by a reasonably definite external standard. 
As described below, amendments to the Code in 1969 and 1986 expanded the circumstances in 
which the possession of an interest or power by the grantor’s spouse triggered the grantor trust 
rules.

Section 672(e)(1)(A) (the “spousal unity rule”) provides that, for purposes of Subpart E of 
Subchapter J, a grantor is treated as holding any power or interest held by any individual who was 
the grantor’s spouse at the time of the creation of the power or interest. As originally enacted by 
the Tax Reform Act of 1986, the text of § 672(e) was as follows:

(e) Grantor Treated as Holding Any Power or Interest of Grantor’s Spouse.—For 
purposes of this subpart, if a grantor’s spouse is living with the grantor at the time 
of the creation of any power or interest held by such spouse, the grantor shall be 
treated as holding such power or interest.

An amendment in the 1988 Act to § 672(e) changed its scope by providing that the rule also applies 
(1) to any power or interest held by an individual who became the spouse of a grantor after the 
creation of the power or interest (but only after the marriage), and (2) whether or not the grantor 
and his or her spouse were living together at the time of the creation of the power or interest.  The 
amendment also provided that the rule does not apply to any power or interest created in the spouse 
if, at the time of the creation of the power or interest, they are legally separated  under a decree of 
divorce or of separate maintenance.

There are a number of provisions in Subpart E the operation of which depend on whether a 
particular individual is the grantor’s spouse. The impact of § 672(e) on the application of many of 
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these provisions when that individual is the grantor’s former spouse has long been unclear. Section 
672(e) itself says nothing about the application of the spousal unity rule if the spouses  divorce or 
legally separate after the creation of the power or interest.

Some commentators believe that § 672(e)(1)(A) is applicable in any situation in which a grantor 
is treated as the owner of a portion of a trust in Subpart E of Subchapter J on account of a spousal 
interest or power, even following divorce. The support for this belief is the failure of § 672(e) to 
address directly the question of whether the spousal unity rule ends when the marriage ends.7

The 1988 Act amended two other provisions of Subpart E, §§ 674(c) and 675(3). Section 674(c) 
addresses the power to control the beneficial enjoyment of the corpus or the income of a trust held 
by trustees when “none of whom is the grantor.” Section 675(3) addresses situations in which the 
grantor has borrowed the corpus or income of a trust and has not completely repaid the loan before 
the beginning of the taxable year.

The 1988 Technical Corrections to the Tax Reform Act of 1986 added a sentence to the end of 
both § 674(c) and § 675(3) providing that “[f]or periods during which an individual is the spouse 
of the grantor (within the meaning of section 672(e)(2)), any reference in this subsection to the 
grantor shall be treated as including a reference to such individual.” With respect to § 674(c), this
language suggests that the spousal unity rule should apply only if the spouses are married during 
the period of time the grantor’s spouse is serving as a trustee.  However, as discussed below, 
§ 672(e) could be applied in a manner inconsistent with the sentence added by the 1988 Technical 
Corrections.  The statutes do not resolve this apparent inconsistency. .

As noted above § 674(d) addresses a power to control the beneficial enjoyment of trust income or 
principal held by trustees none of whom is the grantor or grantor’s spouse living with the grantor,
if the power is limited by a reasonably definite external standard. This provision has not been 
modified since it became part of Subpart E in 1954 and seems to look to the marital status of a 
trustee at the time he or she is serving as a trustee.

It seems clear from the language added in 1988 and from § 674(d) that, if an individual is legally 
separated from his or her spouse under a decree of divorce or of separate maintenance (or not 
living together with respect to § 674(d)), the spousal unity rule should not be applied for purposes 
of §§ 674(c), 674(d), and 675(3). This is illustrated by the following examples.

Example 1. If a power held by the grantor’s spouse prevents the § 674(c) exception to 
grantor trust treatment under § 674(a) from applying, after the date of the grantor’s divorce
the fact that the grantor’s former spouse continues to hold that power will no longer cause 
the grantor to be treated as the owner of the trust.

Example 2. If a power held by the grantor’s spouse who is living with the grantor prevents 
the § 674(d) exception to grantor trust treatment under § 674(a) from applying, after the 
date of the grantor’s divorce the fact that the grantor’s former spouse continues to hold that 
power will no longer cause the grantor to be treated as the owner of the trust.

7 Professor Jeffrey N. Pennell notes that “[c]uriously, § 672(e) does not indicate whether spousal unity ends when the 
marriage does.” Footnote 36, Chapter 5 of Casner & Pennell, Estate Planning.
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Example 3. If, after the date of the grantor’s divorce, the grantor’s former spouse borrows 
the corpus or income from a trust created by the grantor and has not completely repaid the 
loan before the beginning of the taxable year, the grantor will not be treated as the owner 
of the trust by reason of § 675(3).

Because similar amendments were not made to other provisions of Subpart E, the operation of 
which depend on whether a particular individual is the grantor’s spouse, it is not clear whether
§ 672(e)(1)(A) will cause these provisions to continue to apply after the grantor and the grantor’s
spouse are divorced. To illustrate, consider the following examples:

Example 4. Code § 673 treats the grantor as the owner of any portion of a trust in which 
the grantor has a reversionary interest in either the corpus or the income if, at the time of 
the transfer to the trust, the reversionary interest has a value exceeding 5% of the value of 
the portion that may revert. Because of § 672(e)(1)(A), if the grantor’s spouse has a 
remainder interest in the trust that exceeds 5% of the value of the trust at the time of the 
transfer to the trust the grantor will be treated as the owner of the trust.8 Will grantor trust 
status continue if the grantor and the grantor’s spouse are divorced?

Example 5. Code §§ 674(a), 675(1) and (2), 676(a), and 677(a) treat the grantor as the 
owner of any portion of a trust if the grantor or a non-adverse party (or both) have a certain 
power described in the section. Because of § 672(e)(1)(A), a power described in each of 
these sections held by the grantor’s spouse will trigger grantor trust status whether or not 
the grantor’s spouse has an adverse interest. Will this status continue if the grantor and the 
grantor’s spouse are divorced?

Example 6. Code § 674(b)(3), (c), and (d) contain exceptions to the rule creating grantor 
trust status when nonadverse parties hold a power to alter the beneficial enjoyment of trust
property. These exceptions apply for certain powers held by persons other than the grantor.  
Because of § 672(e)(1)(A), a power held by the grantor’s spouse described in one of these 
sections will be treated as held by the grantor. Will this status continue if the grantor and 
the grantor’s spouse are divorced? In the case of § 674(c) and (d), explicit language limiting 
the exception to “periods during which the individual is a spouse of the grantor” or periods 
when the individual is living with the grantor suggest that the spousal unity rule should not 
apply.

Example 7. Code § 677 treats the grantor of a trust as its owner if the grantor or any person 
other than an adverse party has the power to distribute income to or accumulate income for 
future distribution to the grantor or the grantor’s spouse. Similarly, § 676 treats the grantor 

8 In his treatise, Federal Income Taxation of Estates, Trusts, and Beneficiaries, Professor Mark L. Ascher notes that §
672(e) was enacted in 1986 to curtail the use of “spousal remainder trusts.” A spousal remainder trust pays trust 
income to a beneficiary (e.g., the grantor’s child) for a term of years and, at the end of the term, the remainder passes 
to the grantor’s spouse. Prior to 1986, the trust’s income was taxed to the beneficiary because the trust was not treated 
as a grantor trust under Subpart E, because the grantor did not hold a reversion in the trust. The General Explanation 
of the 1986 Act provides: “In addition, many tax practitioners took the position that the application of the prior law 
grantor trust provisions could be avoided by having the prohibited powers or interests become effective in the spouse 
of the grantor (e.g., the spousal remainder trust).”
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of a trust as its owner if the grantor or any person other than an adverse party has the power 
to revest title to trust property in the grantor. If the possibility that trust income might be 
distributed to an individual or that title to trust property might be revested in that individual 
is treated as an interest in the trust, § 672(e) could cause a trust the income or principal of 
which is payable or potentially payable to a grantor’s former spouse to be treated as owned 
by the grantor if the grantor was married to the former spouse at any time that the power 
existed.

IMPACT OF THE REPEAL OF CODE § 682

The repeal of § 682 exacerbates existing problems with the other provisions of Subpart E that 
apply when a grantor’s former spouse has an interest in the trust. The application of § 682 to trusts 
that make payments to their grantors’ former spouses eliminated much of the need to determine 
whether § 672(e) continues to apply to a grantor’s spouse after a divorce by protecting the grantor 
from gross income inclusion when trust income was payable to a former spouse.

Section 682, in effect, overrode the grantor trust rules in Subpart E of Subchapter J (§§ 671-679) 
and established different rules for the treatment of distributions from grantor trusts to the grantor’s
former spouse that some believe might have been taxed to the grantor under §§ 676 or 677 because 
of the application of § 672(e)(1)(A).9 The primary focus of these comments is on the interplay of 
those provisions. The repeal of § 682 highlights the importance of clarifying the consequences of 
a grantor’s divorce or legal separation for purposes of applying these provisions of the grantor trust 
rules under Subpart E of Subchapter J.

The repeal of § 682 will have no effect on the impact of most of the provisions referred to above.  
This is true because § 682 operated only to shift the taxability of income payable to a former spouse 
from the grantor to the former spouse. It did not stop the operation of the grantor trust rules. For 
example, the repeal will have no effect on the application of the grantor trust rules to the extent 
grantor trust status is caused by the mere existence of a power held by a spouse or former spouse.  

RECOMMENDATIONS

Code § 672(e). We recommend that Treasury and the IRS address the question of whether the 
spousal unity rule ends upon the grantor’s divorce. We believe that the ambiguity in the current 
law gives Treasury and the IRS the authority to promulgate regulations clarifying the scope of § 
672(e). We also believe the ambiguity should be resolved in favor of terminating the application 
of § 672(e) once the spousal relationship has been terminated by decree of divorce or legal 
separation or by the execution of a separation agreement. The spousal unity rule is presumably 
based on a belief that spouses form a single economic unit. When the end of the marriage separates 
the unit there is no longer a reason for the rule to apply.

If Treasury and the IRS conclude that they do not have the authority to prevent the application of 
the spousal unity rule to taxpayers who are no longer married to each other, we recommend that 
they issue regulations that prevent it from applying to those provisions in Subpart E that are
affected by the repeal of § 682. The sections affected by repeal of § 682 are §§ 676 and 677,

9 Technically, § 682 does not terminate grantor trust status. It simply provides an exception from ordinary grantor trust 
treatment for distributions to former spouses.
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because these sections treat a trust as a grantor trust when distributions of trust income or principal
must or may be made to the grantor’s spouse. We also recommend the issuance of regulations that 
provide that the internal rules within §§ 674(c) and 674(d), dealing with the consequences of 
powers held by spouses, should override § 672(e).

Code § 674 (c) and (d). Code § 674(a) provides that the grantor will be treated as the owner of a 
portion of a trust if the beneficial enjoyment of that portion is subject to a power exercisable by 
the grantor or a nonadverse party without the consent of an adverse party. Application of the 
spousal unity rule to § 674(a) causes grantor trust status, because of the existence of the marital 
relationship, in any situation in which the grantor’s spouse holds any powers that the grantor could 
not hold without causing grantor trust status. There are several exceptions in § 674 to the 
application of the rule to powers when their exercise does not require the consent of an adverse 
party. Code § 674(d) is one of the exceptions.

Code § 674(d) provides that § 674(a) does not apply to a power solely exercisable (without the 
approval or consent of any other person) by a trustee or trustees, none of whom is the grantor or a
“spouse living with the grantor,” to distribute, apportion, or accumulate income: (a) to or for a 
beneficiary or beneficiaries, or (b) to, for, or within a class of beneficiaries, if such power is limited 
in either case by a reasonably definite external standard that is set forth in the trust instrument.
Whether this exception is applicable when a former spouse continues to hold a power held during 
marriage is unclear. The text of the provision suggests that it should not apply, at least if the grantor 
and the grantor’s spouse are not living together. On the other hand, to some § 672(e) seems to 
operate without regard to present marital status by imputing any power held by a former spouse 
who held a power during marriage to the grantor. The apparent conflict between the text of 
§§ 674(d) and 672(e) creates an ambiguity that could be resolved by regulation. We recommend 
the issuance of a regulation that resolves the ambiguity by providing that a power held by a former 
spouse will not be imputed to the grantor for purposes of the § 674(d) exception.

Similarly, § 674(c) provides that § 674(a) does not apply to a power held by certain persons, none 
of whom is the grantor. It further provides that for periods during which an individual is the spouse 
of the grantor, within the meaning of § 672(e)(2), a reference to the grantor is to be treated as a 
reference to the spouse. Section 672(e)(2) provides that an individual legally separated from his 
spouse under a decree of divorce or separate maintenance shall not be considered as married.
Whether the § 674(c) exception is applicable when a former spouse continues to hold a power held 
during marriage is unclear. We recommend the issuance of a regulation that resolves this ambiguity 
by providing that a power held by a former spouse will not be imputed to the grantor for purposes 
of the § 674(c) exception.

Code § 677. Code § 677(a) originally provided that the grantor would be treated as the owner of 
any portion of a trust if the income from that portion may, without the consent of an adverse party, 
be distributed to or accumulated for future distribution to the grantor.

Code § 677(a) was amended in 1969 to provide that a grantor is also treated as the owner of any 
portion of a trust if income from the trust may be distributed to the grantor’s spouse, or 
accumulated for future distribution to the grantor’s spouse. This provision was described by the 
Staff of the Joint Committee on Taxation in its general explanation as follows:
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The Act further provides that in the case of a trust created by a taxpayer for the 
benefit of his spouse, the trust income which may be used for the benefit of the 
spouse is to be taxed to the creator of the trust as it is earned. However, this 
provision does not apply where another provision of the Code requires the wife 
to include in her gross income the income from a trust.10

The Treasury regulations under § 677, which are consistent with the Joint Committee Staff 
explanation, state that § 677(a) affects income payable to the grantor’s spouse “solely during the 
period of the marriage of the grantor to a beneficiary.” Treas. Reg. § 1.677(a)-1(b)(2).11

Treas. Reg. § 1.677(a)-1(b)(2) was promulgated 15 years prior to the enactment of § 672(e)12 and
Congress would have been aware of these regulations in 1985 and 1988. If § 672(e) is deemed to 
have overruled this regulation, then the repeal of § 682 is likely to have serious and often 
unexpected consequences to divorced taxpayers who created trusts during their marriages for the 
benefit of now former spouses. 

Moreover, § 672(e) is applicable only if the grantor’s spouse holds an interest in or a power over 
a trust. In contrast, the operation of § 677 depends not on the possession of an interest or power by 
the grantor’s spouse, but on the existence of another person’s power to make distributions to the 
spouse. It is not clear, therefore, that § 672(e) was intended to apply for purposes of § 677. We 
recommend the issuance of a regulation that clarifies the scope of § 672(e) by providing that it 
does not apply for purposes of § 677. Instead, the continued application of the existing regulations 
under § 677, which limit its application to income payable to the grantor’s spouse during the 
marriage, should be confirmed.13

Code § 676. Code § 676 provides that the grantor of a trust will be treated as the owner of any 
portion of a trust if the grantor or a nonadverse party has the power to revest title to that portion of 
the trust in the grantor.

If, during the grantor’s marriage, the grantor’s spouse acquired the power to revest title to a portion 
of the trust in the grantor, § 672(e) should apply to cause the trust to be treated as a grantor trust.
Moreover, after divorce, if the former spouse continues to have this power, the trust should be 
treated as a grantor trust unless the former spouse has an interest in the trust that is adverse to his 

10 JCS-16-70 at page 119.
11 Treas. Reg. § 1.677(a)-1(b)(2) also provides “[i]n the case of divorce or separation, see sections 71 and 682 and the 
regulations thereunder.” This is merely a cross reference and does not mandate treatment under the Treasury regulation 
as being contingent on the continued application of §§ 71 and 682. 
12 T.D. 7148, 36 FR 20749, Oct. 29, 1971, as amended by T.D. 8668.
13 If this recommendation is accepted, we also recommend a change to Example 10 in Treas. Reg. § 1.1361-1(k)(1). 
This example, which affects the eligibility of a trust for qualified subchapter S trust treatment, focuses on whether a 
trust created during a grantor’s marriage that was treated as a grantor trust under section 677 because of required 
payments to the grantor’s spouse will continue to be treated as a grantor trust after the grantor and the spouse are 
divorced. The example concludes that “[u]nder section 682, A ceases to be treated as the owner of the trust under 
section 677(a) because A and B are no longer husband and wife.” The conclusion that the trust is no longer a grantor 
trust should be the same, but the basis of the conclusion should be the regulations under § 677 rather than the operation 
of § 682.
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or her exercise of the power. We recommend the issuance of a regulation that confirms this 
conclusion.

As is the case with § 677, the operation of § 676 depends on the existence of another person’s 
power to make trust distributions to the grantor or the grantor’s spouse, not on the actual possession 
of any power or interest by the grantor or the grantor’s spouse. Section 677’s focus is on the power 
to distribute income while § 676’s focus seems to be on the power to distribute the trust’s original 
principal.  Although an individual in whose favor a trustee can exercise such a power could be 
viewed as holding an interest in the trust, if this kind of power is treated as conferring an interest 
on the spouse for purposes of § 672(e), § 672(e) could cause § 676 to apply to a grantor because 
of a power of invasion exercisable in favor of a former spouse.  After the repeal of § 682, trust 
income paid to the former spouse of a grantor would be taxed to the grantor.  We believe it unlikely 
that this result was intended after the economic unity of the spouses is terminated with the 
termination of the marriage.  We  recommend the issuance of a regulation under § 672(e) that 
provides either (1) that a power held by a nonadverse party to transfer trust property to a spouse 
or former spouse of the grantor should not be treated as conferring the kind of interest in the trust 
that § 672(e) was intended to reach or (2) that § 672(e) does not apply to a § 676 spousal interest 
after the grantor and the grantor’s spouse are no longer spouses within the meaning of § 672(e)(2).

CONCLUSION

ACTEC appreciates your consideration of these Comments in response to Notice 2018-37.
ACTEC would be pleased to answer any questions and to work with the drafters in developing 
solutions to the issues raised in these Comments.  
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July 5, 2018

Joint Committee on Taxation:
Tom Barthold, Chief of Staff, Joint Committee on Taxation, 

Tom.Barthold@mail.house.gov
David Letter, Deputy Chief of Staff, Joint Committee on Taxation

David.Letter@mail.house.gov
Viva Hammer, Legislative Counsel, Joint Committee on Taxation

Viva.Hammer@mail.house.gov

House Ways and Means:
Barbara Angus, Chief Tax Counsel, House Ways and Means – Majority Staff

Barbara.Angus@mail.house.gov
Aharon Friedman, Tax Counsel, House Ways and Means – Majority Staff

Aharon.Friedman@mail.house.gov
John Schoenecker, Tax Counsel, House Ways and Means – Majority Staff

John.Schoenecker@mail.house.gov
Loren Ponds, Tax Counsel, House Ways and Means – Majority Staff

Loren.Ponds@mail.house.gov
Ji Prichard, Tax Counsel, House Ways and Means – Minority Staff

Ji.Prichard@mail.house.gov
Aruna Kalyanam, Subcommittee Staff Director, House Ways and Means, 

Aruna.Kalyanam@mail.house.gov

Senate Finance Committee:
John T. Metcalf, Chief Tax Counsel, Senate Finance Committee, 

John.Metcalf@mail.senate.gov
James T. Lyons, Senate Finance Committee staff, James.Lyons@mail.senate.gov
John A. Coughlan, Senate Finance Committee staff, John.Coughlan@mail.senate.gov
Kara A. Getz, Senate Finance Committee staff, Kara.Getz@mail.senate.gov
Tiffany P. Smith, Senate Finance Committee staff, Tiffany.Smith@mail.senate.gov

Re:  Comments re Repeal of I.R.C. Section 682

Dear Ladies and Gentlemen,

The American College of Trust and Estate Counsel (“ACTEC”) is pleased to submit the 
following comments regarding the effective date provisions applicable to the repeal of 
I.R.C. Section 682. Notice 2018-37 states the Department of the Treasury and the Internal 
Revenue Service intend to issue regulations providing clarification of the application of the 
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effective date provisions regarding the repeal of I.R.C. Section 682, which was enacted on 
December 22, 2017 by P.L. 115-97 (the “2017 Act”). 

The effective date provisions for the repeal of I.R.C. Section 682 under the 2017 Act are as 
follows:

Section 11051(b)(1)(B) and (C) of the [2017] Act prospectively repeal §§ 71 
and 682, and § 11051(b)(4)(A) makes conforming amendments to 
§ 7701(a)(17).  

Section 11051(c) of the Act provides that the amendments made by § 11051 
shall apply to: (1) any divorce or separation instrument (as defined in former 
§ 71(b)(2)) executed after December 31, 2018; and (2) any divorce or 
separation instrument (as so defined) executed on or before such date and 
modified after such date if the modification expressly provides that the 
amendments made by such section apply to such modification. 

Section 3 of Notice 2018-37 provides:

The regulations will provide that § 682, as in effect prior to December 22, 
2017, will continue to apply with regard to trust income payable to a former 
spouse who was divorced or legally separated under a divorce or separation 
instrument (as defined in § 71(b)(2)) executed on or before December 31, 
2018, unless such instrument is modified after that date and the modification 
provides that the changes made by § 11051 of the Act apply to the 
modification.

ACTEC believes that the effective date provision of the 2017 Act applicable to the repeal 
of I.R.C. Section 682 unfairly applies the repeal to trusts that were irrevocable on the date 
the 2017 Act was enacted for those grantors whose divorce or separation instruments were 
not executed until after that date.  Changes in the Code applicable to irrevocable trusts have 
traditionally been applied on a prospective basis.  For example, the application of the 
spousal unity rule under I.R.C. Section 672(e), which was enacted as part of the Tax Reform 
Act of 1986, was limited “to transfers in trust made after March 1, 1986.”  A similar 
prospective effective date was used for the generation-skipping transfer tax in 1986.  The 
generation-skipping transfer tax is not applicable to transfers from trusts that were 
irrevocable before September 26, 1985, except to the extent that the transfers are attributable 
to additions to the trust corpus occurring after September 26, 1985.

There is good reason for protecting existing irrevocable trusts and their grantors from 
changes in the tax law.  The grantor of a trust relies on the tax law in effect when the trust 
is funded and created.  The grantor of an irrevocable trust generally cannot make changes 
to the trust instrument in response to changes in the law occurring after the trust’s creation.
Prospective application of tax law changes is intended “to protect those taxpayers who, on 
the basis of pre-existing rules, made arrangements from which they could not reasonably 
escape and which, in retrospect, had become singularly undesirable.” Estate of Gerson v. 
Commissioner, 507 F. 3d 435 (6th Cir. 2007).
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Prospective application is particularly appropriate to the repeal of I.R.C. Section 682.  A 
grantor who created a trust for the benefit of his or her spouse before the repeal of I.R.C. 
Section 682 likely would not have done so had the grantor expected to continue to be taxed 
on trust income after divorce.

We recommend that a technical amendment to the effective date provision of Section 
11051(c) of the 2017 Act provide that I.R.C. Section 682 continue to apply to the income 
of trusts that were irrevocable on December 22, 2017, to the extent that such income is not 
attributable to corpus contributed to the trust by any donor after December 22, 2017.

If you or your staff would like to discuss the recommendations, please contact Beth Shapiro 
Kaufman, Chair of the ACTEC Washington Affairs Committee, at (202) 862-5062 or 
bkaufman@capdale.com; or Deborah McKinnon, ACTEC Executive Director, at (202) 684-
8460 or domckinnon@actec.org.

Respectfully submitted,

Charles D. Fox IV
President
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ADOPTED

AMERICAN BAR ASSOCIATION

SECTION OF FAMILY LAW

REPORT TO THE HOUSE OF DELEGATES

RESOLUTION

RESOLVED, That the American Bar Association urges Congress to enact former Sections 215 1
and 682 of the Internal Revenue Code that, before their repeal in the Tax Cuts and Jobs Act of 2
2017 allowed payors to deduct and required payees to treat as taxable income alimony payments.3

4
FURTHER RESOLVED, That, if Congress does not reinstate the alimony deduction and section 5
682 of the Internal Revenue Code, the American Bar Association urges all federal, state, 6
territorial and tribal governments to enact laws protecting the reasonable expectations of 7
taxpayers with respect to agreements and arrangements entered into prior to the effective date of 8
said repeal, including but not limited to pre-nuptial agreements, post-nuptial agreements, trusts 9
and similar arrangements, but only to the extent that income is not attributable to corpus added to 10
a trust after the effective date of on which the Tax Cuts and Jobs Act of 2017 became effective.11
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REPORT

I. INTRODUCTION AND SUMMARY

Among the many tax deductions that the Tax Cuts and Jobs Act eliminated from the 
Internal Revenue Code was the deduction for alimony payments.  This deduction is not a deduction 
like others that eliminates the payment of tax on income.  Rather, this deduction shifts the tax 
obligation to the individual who has the benefit of spending the income.  In promoting the 2017 
Tax Act, the Joint Committee on Taxation characterized the alimony deduction as a “divorce 
subsidy” which gives an advantage to divorced couples over married couples and projected that 
the elimination of the alimony deduction will increase tax revenues by $8.3 billion over 10 years.1

Even if true, this savings should not be funded at the expense of divorcing families whose financial 
conditions are most often changing for the worse. The 2017 Tax Cuts and Jobs Act was signed 
into law on December 22, 2017.The elimination of the alimony deduction applies to:

(1) any divorce or separation instrument (as defined in section 
71(b)(2) of the Internal Revenue Code of 1986 as in effect before 
the date of the enactment of this Act) executed after December 31, 
2018, and

(2) any divorce or separation instrument (as so defined) executed on 
or before such date and modified after such date if the modification 
expressly provides that the amendments made by this section apply 
to such modification.

This Resolution asks Congress to reinstate the alimony deduction available to payors of 
alimony. Eliminating the deduction will make court proceedings more costly and time consuming 
as many states which currently use gross income to calculate alimony awards will now have to 
determine net income to calculate alimony awards.  Further, divorcing couples will receive less 
favorable tax benefits than married couples. Without the alimony deduction, alimony paying 
spouses will pay taxes on money they do not get to spend at a higher tax rate and without many of 
the deductions available to married couples.  As a result, the same gross income that was available 
during the marriage to support one household will be taxed at a higher rate leaving less net income 
to allocate between two households.     Finally, the elimination of the alimony deduction will 
negatively affect couples who entered into prenuptial agreements with alimony provisions based 
on the assumption that the alimony deduction would be available.  Because prenuptial agreements 
do not qualify as “divorce or separation instruments,” if the couple divorces after December 31, 
2018, the party who agreed to pay alimony on the assumption that it would be tax deductible will 
now be required to pay the amount agreed upon without that benefit and the party receiving the 
alimony will receive a windfall.   

The 2017 Tax Act also repealed section 682 of the Tax Code which provided rules 
regarding the tax treatment of income of alimony trusts payable to a former spouse. Section 682(a) 

1 Joint Committee on Taxation, Description of the Chairman’s Mark of the “Tax Cuts and Jobs 
Act” (JCX-51-17) (2017).
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provides that the donee spouse is to include the gross income actually received rather than 
requiring the donor spouse to include the gross income.  With the repeal of section 682, parties 
that set up such alimony trusts prior to December 31, 2018 but who are not divorced or legally 
separated until after December 31, 2018 will lose the anticipated tax treatment.  

II. BACKGROUND

In a divorce situation, alimony payments are often based upon one party’s need and the 
other party’s ability to pay or on the disparity in the parties’ incomes. It is well recognized that it 
is more expensive for families to support two households after a divorce.  The alimony deduction 
has been part of the Internal Revenue Code for the last seventy-five years.2 The Internal Revenue 
Code includes alimony and separate maintenance receipts in the definition of “Gross Income.”3

The Internal Revenue Code defines “alimony or separate maintenance payments” as follows:

(1) In general.  The term “alimony or separate maintenance 
payment” means any payment in cash if—

(A)  such payment is received by (or on behalf of) a spouse 
under a divorce or separation instrument,

(B)  the divorce or separation instrument does not designate 
such payment as a payment which is not includible in gross income 
under this section and not allowable as a deduction under section 
215,

(C)  in the case of an individual legally separated from his 
spouse under a decree of divorce or of separate maintenance, the 
payee spouse and the payor spouse are not members of the same 
household at the time such payment is made, and

(D)  there is no liability to make any such payment for any 
period after the death of the payee spouse and there is no liability to 
make any payment (in cash or property) as a substitute for such 
payments after the death of the payee spouse.4

Before its repeal Section 215 provided:

In the case of an individual, there shall be allowed as a deduction an 
amount equal to the alimony or separate maintenance payments paid 
during such individual’s taxable year.5

The change is effective for any divorce or separation agreements or court orders entered 
into after December 31, 2018 and for any divorce or separation agreements or court orders entered 
into before December 31, 2018 that are modified after December 31, 2018.  A party paying 
alimony will no longer receive a deduction and the party receiving alimony will no longer have to 

2 26 U.S.C. §§ 1-1564 (1986). The 1986 Act continued the deduction first established in 1942.
3 26 U.S.C. § 61(a)(8).
4 26 U.S.C. § 71(b).
5 26 U.S.C. § 215(a).
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report it as income.  When the bill was introduced in the House, the  House Ways and Means 
Committee claimed that the “intent of the proposal was to follow the rule of the Supreme Court’s 
holding in Gould v. Gould6, in which the Court held that such payments are not taxable income to 
the recipient.”7 The Gould decision was based upon the Income Tax Act of October 3, 1913, long 
before the current law. 

III. PURPOSE OF THE RESOLUTION 

The purpose of this Resolution is to urge Congress again enact the alimony deduction. Over 
the last seventy-five years, the ability to deduct alimony payments has made paying alimony more 
palatable to the higher income spouse, has enabled divorcing couples to continue to share income 
as they did during marriage and has done so in a manner that makes calculations easy for the parties
without the expense of having attorneys, experts and the court perform complicated net income 
calculations. 

The other purpose of this Resolution is to urge Congress to enact legislation to protect the 
expectation of taxpayers who entered into agreements to create Section 682 Trusts in the event of 
a divorce.  If such legislation is not enacted, couples who have a 682 Trust agreement in place 
but who do not divorce before December 31, 2018 will lose the anticipated ability to transfer tax 
liability to the spouse receiving the payment and the grantor spouse will be required to pay tax 
on all trust income.  As a result, the grantor spouse will have a higher tax burden and beneficiary 
spouse will receive non-taxable funds.   

IV. THE IMPORTANCE OF THE ALIMONY DEDUCTION 

The alimony deduction has been an important tool for family law attorneys since 1942 and 
has enabled divorced families to easily calculate alimony agreements without the necessity of 
lengthy and expensive court proceedings involving experts to calculate net incomes of the parties.  
Allowing the higher income spouse to make payments based on gross income by shifting part of 
the tax liability on his/her income to the lower income spouse enables the divorcing couple to share 
the same income they had to support one household during the marriage in a way that results in 
the ability to provide for the two households.  Further, unlike other tax deductions, the alimony 
deduction is not one that results in no revenue to the federal government.  Rather, the alimony 
deduction shifts the tax obligation to the party who actually receives the funds.  Without the 
alimony tax deduction, divorced spouses will be unable to continue to share the same income that 
was available in the household during the marriage and the higher income spouse will not be able 
to pay alimony at a rate that will enable the lower income spouse to support his/her own household.  

Currently, in most cases, after a divorce, the spouse paying the 
alimony is in a considerably higher tax bracket than spouse 
receiving the money. The difference between these tax brackets 
provides a benefit to the spouse paying the alimony and an even 

6 245 U.S. 151 (1917).
7 Committee on Ways and Means, Tax Cuts and Jobs Act, H.R. 1: Section-by-Section Summary,
at 61 (2017).
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greater benefit to the one receiving it. Essentially, the spouse 
receiving alimony is getting considerably more in actual dollars than 
the spouse paying it.8

Thus, many family law attorneys view the elimination of the alimony tax deduction as a 
“divorce penalty,” not a “divorce subsidy.”   

If alimony is no longer deductible, the ability of an ex-spouse to pay 
it may be limited, due to other fixed expenses, such as child support 
payments, and education expenses for children. There is only so 
much juice that can be squeezed from the orange.9

Additionally, many states use gross income to determine a party’s alimony obligation 
because the party receiving alimony will be paying the taxes on the funds. Being able to calculate 
a party’s alimony obligation based on gross income is easier for the courts and results in less 
frequent modifications due to fluctuating tax deductions from year to year.  The elimination of the 
alimony deduction will require many states to formulate a new methodology for determining 
alimony and will likely cause parties to file modification requests more frequently as their tax 
obligations change.

There is a concern among the family law bar that the elimination of the alimony deduction 
will result in fewer settlements, higher litigation costs and lower support orders for the dependent 
spouse as the parties will now be sharing less net income between two households.  Divorcing 
couples will have greater tax obligations than married couples on the same amount of gross 
income.  There is also concern that the elimination of the alimony deduction will cause some 
unhappy couples or couples where domestic violence or other abuses exist to remain married 
because they will simply be unable to afford to get divorced. 

Family lawyers are also concerned that the repeal of the alimony deduction has overlooked 
couples who have entered into prenuptial agreements with alimony provisions on the assumption 
that the alimony deduction will be available.  Since the Internal Revenue Code’s definition of 
“divorce or separation instrument” does not include a prenuptial agreement that is not in pay status, 
if the couple divorces after December 31, 2018, the party who agreed to pay alimony will no longer 
be able to deduct the payments. Rather, the party paying alimony will have to pay the agreed upon 
amount without being able to deduct the payments and the party receiving alimony will receive an 
unanticipated windfall by not having to pay taxes on the payments. This unanticipated 
consequence could lead to more court proceedings in seeking to modify or enforce such prenuptial 
agreements. 

8 Malcom S. Taub, How Tax Reform Could Radically Change Divorce, Forbes (Nov. 9, 2017), 
https://www.forbes.com/sites/nextavenue/2017/11/09/how-tax-reform-could-radically-change-
divorce/#6fdac6e74e02.
9 Id.
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V. THE IMPORTANCE OF IRC SECTION 682

The effect of the repeal of IRC Section 682 is addressed in the attached Tax Section Report 
on Alimony Transitional Guidance.  As noted therein, before its repeal, Section 682 allowed the 
grantor spouse to transfer separate property to a trust for the benefit of the other spouse.  Upon 
divorce, the beneficiary spouse would receive the income from the trust for a certain term and pay 
the taxes on the income received.  The principal would eventually revert back to the grantor spouse. 

The 2017 Tax Act did not grandfather in Section 682 Trusts and agreements to create 682 
trusts in the event of a divorce that are not yet in pay status.  Thus, couples who divorce after 
December 31, 2018 will not receive the benefit of their bargain.  Rather, the grantor spouse who 
agreed to place certain assets into trust with the expectation of transferring the tax liability for the 
payments made by the trust will now have to pay the taxes.  If the beneficiary spouse is not willing 
to renegotiate changes to the trust or if the trust is irrevocable, the divorcing couples may 
experience further stress and additional litigation costs. 

VI. CONCLUSION

This Resolution urges Congress to consider the detrimental effects on the family court 
system and divorced families caused by eliminating the alimony deduction and to reinstate the 
alimony deduction.    This Resolution also urges Congress to reinstate former Section 682 of the 
Internal Revenue Code, as its elimination will have unintended consequences for parties who 
established alimony trusts prior to December 31, 2018, but who are not yet divorced or legally 
separated. 

VII. Alimony Transitional Guidance

Background On The Alternative Resolution

Prior to its repeal in the Tax Cut And Jobs Act of 2017 (TCJA), the alimony deduction, as
codified by Internal Revenue Code (IRC) Section 71, was one of the longest-standing deductions
available to individual taxpayers. A part of the income tax law for roughly 75 years, the alimony
deduction predates the first modern income tax code. For many taxpayers, the alimony deduction
was treated as an immutable fact upon which to base planning for future divorce contingencies.
The revocation of the alimony deduction puts many taxpayers who incorporated the alimony
deduction into their post marital planning in a difficult position. These taxpayers have pre-
existing, binding agreements that will lose their intended economic effect if the taxpayer divorces
after 2018.

Restoring the alimony deduction, as requested by the ABA Family Law Section in
Resolution 115A would eliminate the issues addressed below. Should Congress not restore the
alimony deduction, this report is intended to: 1) identify issues that should be addressed by separate
legislation, or if appropriate, rule-making; and 2) provide recommendations on how to correct
some of the most serious problems arising from the repeal of the alimony deduction.
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Current State Of The Law

The alimony deduction allows the payor of alimony, as specifically defined, to take a
deduction from income for amounts paid to a former spouse. The recipient of the alimony then
includes the payment as income and pays tax on the amounts received. As long as both the payor
and the recipient include the same amount as deductible and as income, 100% of the income is
reported to the IRS. Each party is then responsible for calculating and paying the correct amount
of tax based upon their individual situation. Given the recipient of the alimony often has a lower
marginal rate than the person paying the alimony, the deduction frequently reduces the combined
overall tax burden of the former spouses.10

The TCJA repealed the alimony deduction for couples divorcing after 2018. Couples that
are divorced, or finalize their divorce, prior to the end of 2018, may apply pre-TCJA law and will
be able to claim the alimony deduction. Those couples that divorce in 2019 or later will no longer
be able to claim the alimony deduction. Absent the alimony deduction, all income is taxed to the
person who earned the income regardless of what obligations they may have to pay support to a
former spouse.

Guiding Principles Of The Report

This report is not intended to be an exhaustive list of potential future problems associated with
the repeal of the §71 alimony deduction. It is intended to be narrowly construed and only seeks to
comment on issues that are of importance to the integrity of tax administration, which seeks to
provide consistent tax treatment of similarly situated taxpayers. The repeal of the alimony
deduction has created two categories of taxpayers who may face different and unequal treatment
under the new law because it grandfathers in certain taxpayers into the current alimony rules but
excludes others. These two categories of excluded taxpayers are;
1. Taxpayers who entered into binding contracts through pre and post nuptial agreements, prior to

the repeal of the alimony deduction, under which they are obligated to make alimony payments.

2. Taxpayers who entered into binding contracts to create, or have previously created, trusts that
pay support similar to alimony and which prior to 2019, would result in the payments from the
trust being income to the beneficiary rather than the grantor under IRC Section 682.

Importance Of Equal Treatment

The issues selected for this report were selected because the repeal of the alimony
deduction changed the economic effect of previously agreed to contracts. Other similar contracts,
such as privately negotiated divorce settlements entered into prior to 2019, were allowed to
maintain the bargained-for economic effect. This creates a system where two contracts, both made
before the effective date of TCJA, that both made the same assumptions about the future
deductibility of alimony payments, and both provided for the same alimony payments, nonetheless
have two different tax treatments under TCJA.

10Many scholars view alimony payments as payments made for the value of gains made by the marital unit during
the length of marriage. Under this gain theory of alimony these payments represent ongoing property divisions from
current income rather than true “deductions’ which are normally tied to expenses for the production of income.
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It is important to note how similar these types of private contracts are to divorce decrees or
separation agreements. Taxpayers who enter into an agreement in contemplation of divorce have
the same type of representation as those taxpayers who enter into settlement after a couple has
filed for divorce. In both circumstances, each party is represented by a family law attorney, each
has access to the other party's financial information, and both use similar information to calculate
support payments.

Pre and Post Nuptial Agreements

Pre and postnuptial agreements are binding agreements made between individuals that are 
enforceable under state law.  As these agreements specify what should happen in the event of a 
future divorce, they require the parties and their counsel to make assumptions about what the future 
will hold.  Every agreement that specifies support after the termination of the marriage, either by 
the application of an earnings formula or a specified dollar amount, is implicitly based upon the 
assumption that alimony would be deductible by the payor.  

TCJA grandfathers payments structured under a pre-2019 divorce decree, allowing 
application of the alimony deduction.  However, pre and postnuptial agreements entered into prior 
to 2019 are not grandfathered under the legislation. This causes a number of problems for currently 
married couples who entered into these agreements.  First, if a couple with a prenuptial agreement, 
even a 20 year old prenuptial agreement, divorces after 2019, the economic effect of the agreement 
has been altered.  The payor will likely end up with a larger tax burden than anticipated, while the 
recipient will receive tax-exempt payments.    

Fixing these economic distortions is not as simple as saying the agreement should be 
renegotiated. Even under the best of circumstances, renegotiating the agreement would cause 
familial stress.  Each side would likely incur additional legal fees and in many cases the re-
negotiation would fail. It is likely that in many circumstances the recipient of the alimony would 
refuse to renegotiate if the recalculated alimony amount would be reduced because that would be 
against their interests. It is also likely that there would be an increased volume in contests to the 
validity of the agreement based on the change in the law.  This could lead to litigation and 
uncertainty, which is what pre and post nuptial agreements are intended to avoid. 

Trust Payments Pursuant To A Divorce - Irc Section 682

Prior to its repeal by the Tax Cut and Jobs Act of 2017, Section 682 provided that income 
from a trust established by a grantor as part of a divorce decree or a separation agreement was 
properly taxable to the designated beneficiary, rather than the grantor of the trust.  Section 682 
allowed a spouse with substantial separate property to transfer a principal amount to a trust.  In the 
event of a divorce, or pursuant to a preexisting plan or agreement, the income from the property 
held by the trust would be payable to the former spouse for a certain term, after which the property, 
or the income from the property would revert back to the grantor. 

The advantage of a Section 682 trust was that it reduced some of the uncertainties for each 
party. The contributing party was assured that the principal would not be at risk. The recipient of 
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the income would be assured of steady stream of income from assets that could not be squandered 
or transferred beyond their reach, and each party could rely on a professional to manage the assets 
of the trust so that the assets would generate a commercially reasonable rate of return. 

Like pre/post nuptial agreements, existing Section 682 trusts and agreements to create 
Section 682 trusts in the event of a divorce, are not grandfathered into the alimony deduction under 
TCJA.  If a couple has a valid Section 682 trust agreement in place and does not divorce before 
2019, the trust will be treated under the general grantor trust rules, which essentially treat the 
grantor as the taxpayer. The grantor would be responsible for paying tax on all of the income from 
the trust assets, including amounts legally required to be transferred to the former spouse.  

The economic distortion caused by the repeal of the alimony deduction on Section 682 
trusts is twofold.  First, the grantor will have a higher tax burden and the beneficiary will receive 
non taxable distributions.  Second, if the agreement only specified a set amount of principal to be 
transferred to the trust because the negotiations assumed, but the documents did not incorporate in 
a support formula with an assumed rate of a return and the beneficiary’s tax rate on that income, 
the amount of principal contributed may be higher than needed to achieve the desired agreed upon 
result.11

Curing these economic distortions may not always be possible. In some cases, Section 682 
trusts are irrevocable trusts. As an irrevocable trust, it may be impossible for the settlor or the 
beneficiary to modify the terms of the trust so that it complies with the couple’s original intentions.  
As with prenuptial agreements, the beneficiary spouse may be unwilling to negotiate any changes, 
and any negotiations regardless of success will take resources and cause family stress.

Solution To TCJA Created Consequences For Pre-2019 Marital Agreements And Trusts

Payments under binding agreements such as prenuptial agreements and Section 682 trusts 
entered into before 2019 should be given the same tax treatment as payments pursuant to divorce 
decrees entered into before 2019. In both situations, the payor should receive a deduction and the 
payee should pay tax on the amount that would be considered alimony under the pre-2019 rules.  

Granting binding agreements the same protections as divorce decrees is good tax policy.  
Pre and post nuptial agreements as well as Section 682 trusts are not substantially different from 
the agreement that currently are grandfathered into the existing alimony deduction.  As binding 
agreements, the parties should be able to enjoy the economic effect that they agreed to when 
entering the contract. Grandfathering these agreements into the alimony deduction creates 
certainty for the parties involved. Furthermore, the proposed grandfathering saves taxpayers time, 
resources, and marital stress by not forcing them to attempt to renegotiate old agreements.

11 A simple support formula may be Annual Support = (Principal x rate of return) - Beneficiary’s tax rate. The
document may simply solve for Principal to avoid the grantor being responsible for a lower than expected rate of
return due to market conditions.
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Administration Of Proposed Solution 

From an administrative standpoint, proving the existence of a pre-2019 agreement does not 
require significant resources.  Any agreement which would be grandfathered into the current 
alimony rules is a written agreement which is dated and signed by the parties.  In the event of an 
audit, a revenue agent can simply request a copy of the document and verify the date on which the 
parties signed the agreement.  If there is a question of authenticity there are other parties which 
can verify the date of the agreement.   Overall, it is a small burden for the IRS when compared to 
the significant impact on affected taxpayers.

Conclusion

Good tax administration should strive to treat all similarly situated taxpayers the same way.  
The way the repeal of the alimony deduction was drafted does not accomplish this goal. The law 
as written grandfathers in some taxpayers into the current alimony system while depriving other 
similarly situated taxpayers the same benefit.  In order to treat all similarly situated taxpayers the 
same, Congress should pass legislation that extends the alimony deduction to all taxpayers who 
entered into binding agreements prior to the repeal date.   

Respectfully submitted,

Roberta S. Batley
Chair, Family Law Section

Dated: August 2018
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GENERAL INFORMATION FORM

Submitting Entity: ABA Section of Family Law
Submitted By: Bobbie Batley, Chair, ABA Section of Family Law

1. Summary of Resolution(s). The Resolution urges Congress to reinstate the tax deduction for 
alimony payments. 

2. Approval by Submitting Entity. The ABA Section of Family Law approved submission of 
this Resolution on June 4, 2018.

3. Has this or a similar resolution been submitted to the House or Board previously? Yes, it 
was submitted for the Midyear 2018 Meeting of the House of Delegates, but was withdrawn 
prior to February 5.

4. What existing Association policies are relevant to this Resolution and how would they be 
affected by its adoption? There is no ABA policy on this subject so no existing policy would be 
adversely affected by this Resolution. This resolution strives to give divorcing individuals equal 
treatment to other taxpayers and is in harmony with other ABA policy designed to ensure equal 
protection.

5. If this is a late report, what urgency exists which requires action at this meeting of the 
House? Not Applicable.

6. Status of Legislation. The Resolution urges enactment of tax code sections previously 
repealed in on December 22, 2017, but there is no pending legislation. 

7. Brief explanation regarding plans for implementation of the policy, if adopted by the House 
of Delegates. Submission to the Congress.

8. Cost to the Association. (Both direct and indirect costs). None.

9. Disclosure of Interest. (If applicable). Not Applicable.

10. Referrals.

Section of Taxation
Real Property, Trust and Estate Law Section
Business Law Section
Litigation Section
Dispute Resolution Section
Solo, Small Firm and General Practice Division
Young Lawyers Division
Senior Lawyers Division
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11. Contact Name and Address Information. (Prior to the meeting. Please include name, 
address, telephone number and e-mail address). 

Anita M. Ventrelli, Esq.
Schiller, DuCanto & Fleck LLP
200 N. LaSalle Street, 30th Floor
Chicago, IL   60601-1019
312-609-5509
AVentrelli@sdflaw.com

Scott Friedman, Esq. 
Friedman & Mirman Co., L.P.A.
1320 Dublin Rd.
Columbus, OH 43215
614-221-0090
SFriedman@friedmanmirman.com

Mary T. Vidas, Esq.
Blank Rome LLP
130 N. 18th Street
Philadelphia, PA   19103-6998
215-569-5639
vidas@blankrome.com

Michelle Piscopo, Esq.
Blank Rome LLP
130 N. 18th Street
Philadelphia, PA   19103-6998
215-569-5392
piscopo@blankrome.com

12. Contact Name and Address Information. (Who will present the report to the House? Please 
include name, address, telephone number, cell phone number and e-mail address.) 

Anita M. Ventrelli, Esq.
Schiller, DuCanto & Fleck LLP
200 N. LaSalle Street, 30th Floor
Chicago, IL   60601-1019
312-282-5509
AVentrelli@sdflaw.com
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Scott Friedman, Esq. 
Friedman & Mirman Co., L.P.A.
1320 Dublin Rd.
Columbus, OH 43215
614-935-5877
SFriedman@friedmanmirman.com

Mary T. Vidas, Esq.
Blank Rome LLP
130 N. 18th Street
Philadelphia, PA   19103-6998
267-357-6610
vidas@blankrome.com

Michelle Piscopo, Esq.
Blank Rome LLP
130 N. 18th Street
Philadelphia, PA   19103-6998
215-569-5392
piscopo@blankrome.com
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EXECUTIVE SUMMARY

1. Summary of the Resolution 
The Resolution urges Congress to reinstate the tax deduction for alimony payments.

2. Summary of the Issue that the Resolution Addresses
Alimony is often relied upon to provide ongoing financial support to the lower income 

spouse following a divorce.  The alimony deduction helps enable divorced families to support 
two households on the same income that married couples use to support one household by 
shifting the income to the spouse in a lower tax bracket.   Without the alimony deduction, there 
will be a larger portion of the income going to the government and a smaller portion of the 
income allocated between two households.  Elimination of the alimony deduction from the new 
tax code may have a chilling effect on divorce settlements; may result in lower alimony awards; 
and may have a negative effect on divorced families.  . 

3. Please Explain How the Proposed Policy Position will address the issue
This Resolution urges Congress to enact anew provisions providing for an  alimony 

deduction.  It similarly urges Congress to reinstateSection 682 of the Internal Revenue Code, 
with similar effect on  the taxability of alimony trusts.

4. Summary of Minority Views
None.
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Recent Homestead Cases 
 
 
DeJesus v. A.M.J.R.K. Corp., 43 Fla. L. Weekly D331a (Fla. 2d DCA 2018): The District 

Court of Appeal of Florida held that property against which judgment creditor held a lien was not 
entitled to homestead protection against forced sale, even though there was a natural person 
residing there, where the property was owned by a corporation and attempted transfers from the 
corporation to the natural person were unsuccessful.  

 
In re Gamboa, 578 B.R. 661 (2017): The Chapter 13 debtor was living in a trailer on a 14 

acre parcel located outside a municipality. Thus, if debtor was eligible for homestead exemption, 
it would protect all 14 acres of debtor’s property. Although (1) debtor’s parcel was classified as 
agricultural for property tax purposes and (2) debtor was living in the trailer in violation of a 
county ordinance, the bankruptcy court held that none of these factors defeated debtor’s 
homestead exemption. In reaching its holding the court noted that debtor was living on the 
property and had the intent to permanently reside there. The trailer was debtor’s permanent 
residence and debtor intended to remain on the property as his permanent residence. In addition, 
the court stated that a debtor’s residence does not have to be a house referencing In re McClain, 
which stated: “[S]o long as a debtor actually lived on real property being claimed as exempt, a 
non-exempt tree house or tent would establish the requisite degree of permanency.”1 Further, the 
bankruptcy court noted that several courts have allowed the homestead exemption where the 
debtor occupied the property in violation of city, county or state law or in violation of local 
zoning laws.2  

In re Oyola, 571 B.R. 874 (2017): The Bankruptcy Court extended the homestead 
exemption’s protection of a family residence to property occupied by the owner and his or her 
adult child and held: “for purposes of the Florida homestead exemption, the test for ‘family’ is 
whether there exists (1) a legal duty to maintain arising out of the relationship, or (2) a 
continuing communal living by at least two individuals under circumstances where one is 
regarded as the person in charge.” In Oyola, debtor was a nonpermanent resident as of the 
petition date and thus, could not legally intend to reside in Florida permanently. However, debtor 
was living communally with her adult daughter, a permanent resident, and minor granddaughter, 
a U.S. citizen, whom recognized debtor as the person in charge and intended to make her home 
her family’s permanent residence, such that she could claim the Florida homestead exemption.  

The court in Oyola noted prior bankruptcy courts (In re Wilson3 and In re Fowler4), which 
refused to extend the homestead exemption to property occupied by a debtor’s adult child. In 
determining that the adult children were not “family” for homestead purposes, both courts used 
the following test: “(1) A legal duty to maintain arising out of the relationship and (2) a 
continuing communal living by at least two individuals under circumstances where one is 
regarded as the person in charge.” Thus, because under Florida law, a parent’s duty to support a 
child generally ends when the child reaches the age of majority, both courts concluded no 
“family” existed for homestead purposes under the first test. The court in Oyola, however, held 

                                                            
1 In re McClain, 281 B.R. 769, 773 (Bankr. M.D. Fla. 2002).  
2 578 B.R. at 667.  
3 393 B.R. 778 (Bankr. S.D. Fla. 2008). 
4 In re Fowler, 2016 WL 1444195 (Bankr. M.D. Fla. 2016).  
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that the tests articulated by the Wilson and Fowler courts should be read in the disjunctive—thus, 
the tests must be met either singly or in combination. Based on this conclusion, the court in 
Oyola held that “a property owner need not reside here permanently so long as she intends for 
her family to do so. Because the Debtor intends for her daughter and granddaughter to reside 
here permanently, she is entitled to claim the homestead exemption.”5 
 

                                                            
5 In re Oyola, 571 B.R. 874 (2017). 
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State Survey of Asset Protection Techniques 
 

The American College of Trust and Estate Counsel 
Compiled by Barry A. Nelson with assistance from Shelley L. Patterson 

Updated through April 17, 2018 
 

Available at https://www.actec.org/assets/1/6/Survey_of_Asset_Protection_Techniques.pdf. 
 

CONTENT SAMPLE 
Section 1: General Exemptions 

 
State: FL  
Opt-Out (Y/N) Opt-out state 
debtor must use State not Federal 
exemptions under Bankruptcy 
Code §522. 

Y  

Homestead Cap: Unlimited + qualified 
FL, ½ acre within 
municipality, 160 acres 
outside of municipality, no 
valuation limit. 

Statute: Article X §4, Florida 
Constitution and FS 222.01 

Retirement Plan Assets Cap: Unlimited Statute: FS 222.21 
Retirement Plan – Inherited 
Beneficiary Protection 

Cap: Unlimited Statute: FS 222.14 

Cash Surrender Value Life 
Insurance and Life Insurance 
Proceeds 

Cap: Unlimited Statute: FS 222.14 and 222.13 

Annuities Cap: Unlimited Statute: FS 222.14 
Accumulations from Retirement 
Plans/ Annuities Protected if 
Segregated (Y/N) 

Cap: Protected Unlimited Statute: Annuities and proceeds 
protected as long as payable to Florida 
resident. FS 222.14 and In Re 
Benedict 88 BR 387 (Bankr M.D. Fla 
1988) where Court said that annuity 
proceeds deposited into a checking 
account of debtor that can be traced to 
annuity and are readily accessible to 
debtor retain their exempt status. 
Retirement Plan 
FL 222.21(2)(a); FS 222.21(1) 
Uncertain if retirement plan proceeds 
retain protection once received if 
segregated but see In Re Benedict. 

Tenants by the Entirety Cap: Unlimited Statute: Common law 
Inter Vivos QTIP Cap: Unlimited Statute: FS 736.0505 (3) 
529 College Plans / +Other Tuition 
Plans / +Other Similar 

Cap: Unlimited Statute: FS 222.22 

Self Settled Asset Protection Trusts 
(Y/N) 

N  
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State Survey of Asset Protection Techniques 
 

The American College of Trust and Estate Counsel 
Compiled by Barry A. Nelson with assistance from Shelley L. Patterson 

Updated through April 17, 2018 
 

Available at https://www.actec.org/assets/1/6/Survey_of_Asset_Protection_Techniques.pdf. 
 

CONTENT SAMPLE 
Section 2: 3rd Party Created Irrevocable Trusts/Uniform Voidable Transactions Act (UVTA) 

 
State: FL  

3rd Party Support Trusts  
can creditor reach any of the following Trust assets if spendthrift clause included: 
Child Support: Yes 
Statute: Bacardi v. White, 463 
So. 2d 218 (Fla Sup. Ct. 1985); 
Berlinger v. Casselberry, Case 
No. 2D12-6470 at 6 (Fla. 2d 
DCA Nov 27, 2013); Florida 
Statutes §736.0502 and 
§736.0503 

Alimony: Yes 
Statute: Bacardi v. White, 463 
So. 2d 218 (Fla Sup. Ct. 1985); 
Berlinger v. Casselberry, Case 
No. 2D12-6470 at 6 (Fla. 2d 
DCA Nov 27, 2013); Florida 
Statutes §736.0502 and 
§736.0503 

Other: Yes 
Statute: Other exception creditors 
include a creditor who provided 
services for protection of 
beneficiary's interest in a trust and 
claims by Florida or U.S. 
(736.0502(3)). 

3rd Party Discretionary Trusts 
can creditor reach any of the following Trust assets if spendthrift clause included: 
Child Support: Yes 
Statute: Bacardi v. White, 463 
So. 2d 218 (Fla Sup. Ct. 1985); 
Berlinger v. Casselberry, Case 
No. 2D12-6470 at 6 (Fla. 2d 
DCA Nov 27, 2013); Florida 
Statute §736.0504 

Alimony: Yes 
Statute: Bacardi v. White, 463 
So. 2d 218 (Fla Sup. Ct. 1985); 
Berlinger v. Casselberry, Case 
No. 2D12-6470 at 6 (Fla. 2d 
DCA Nov 27, 2013); Florida 
Statute §736.0504 

Other: Yes 
Statute: Based upon Berlinger 
even non-exemption creditors 
may try to get court ordered 
garnishment but doubtful they 
will succeed. 

What remedies are permitted if Trust assets are vulnerable to creditors’ claims? 
Invasion of Trust: No 
Statute:  

Garnishment of Distributions: No 
Statute:  

Ability to reach payments 
authorized for benefit of 
beneficiary: Probably 
Statute: Bacardi v. White, 463 So. 
2d 218 (Fla Sup. Ct. 1985); 
Berlinger v. Casselberry, Case 
No. 2D12-6470 at 6 (Fla. 2d DCA 
Nov 27, 2013); Florida Statutes 
§736.0502 and §736.0503 

Uniform Voidable Transactions Act: 
Has your state adopted: No Have Comments been excluded:  

List Modifications to adoption that may affect ability of debtor to use laws of other than state of debtor: 
None 
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Subject: Barry A. Nelson & Cassandra S. Nelson - 6 Question 2018 
Gift Suitability Analysis  
 
“As a result of the Tax Cuts and Jobs Act of 2017 (the “2017 Tax Act”) 
2018 provides a unique opportunity for you to make gifts using your federal 
estate, gift, and generation skipping transfer (“GST”) tax exemption (the 
basic exclusion amount) of $11.18 Million as reflected in Rev. Proc. 2018-
18, issued March 2, 2018 (reduced by any prior use of such exemption).   

Unless Congress takes action the increased basic exclusion amount will 
sunset on December 31, 2025 to $5 Million, as adjusted by the Consumer 
Price Index (“CPI”). As a result, if you miss the opportunity to use the 
increased basic exclusion amount prior to December 31, 2025 you may 
lose the ability to make significant tax-free gifts. Based upon the current 
estate and gift tax rate of 40%, the additional estate taxes that may result 
from not taking advantage of the increased basic exclusion amount of 
$11.18 Million before December 31, 2025 could be over $2.236 Million, or 
significantly more when appreciation on the gifted assets is taken into 
account.  

Unlike in 2012, when taxpayers had only one year to plan for the possible 
loss of an increased gift tax exemption of $5 Million, there is no rush to 
make gifts in 2018. Although taxpayers have until December 31, 2025 to 
take advantage of the increased gift tax exemption, making gifts sooner 
rather than later will allow taxpayers to remove future appreciation of gifted 
assets from their estates. The following 6 Question 2018 Gift Suitability 
Analysis is provided to facilitate consideration of whether to make gifts in 
2018 (or before January 1, 2026) using the current basic exclusion 
amount.” 

 
 
Barry A. Nelson and Cassandra S. Nelson provide LISI members with a 
6 Question Checklist to help determine the suitability and appropriateness 
of making major gifts in 2018 or thereafter based upon the increase of the 
basic exclusion amount to $11.18 Million. Members will find their 
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commentary particularly helpful as it is written in the format of a letter to 
clients. 

Barry A. Nelson, a Florida Bar Board Certified Tax and Wills, Trusts and 
Estates Attorney, is a shareholder in the North Miami Beach law firm 
of Nelson & Nelson, P.A. He practices in the areas of tax, estate planning, 
asset protection planning, probate, partnerships and business law. He 
provides counsel to high net worth individuals and families focusing on 
income, estate and gift tax planning, and assists business owners to most 
effectively pass their ownership interests from one generation to the next. 
As the father of a child with autism, Mr. Nelson combines his legal skills 
with compassion and understanding in the preparation of Special Needs 
Trusts for children with disabilities. Mr. Nelson is a Fellow of the American 
College of Trust and Estate Counsel and served as Chairman of its Asset 
Protection Committee from 2009 to 2012. Mr. Nelson is named 
in Chambers USA: America’s Leading Lawyers for Business and HNW 
Guide as a leading estate planning attorney in Florida. Mr. Nelson has 
been listed in The Best Lawyers in America since 1995 and is a Martindale-
Hubbell AV-rated attorney. Mr. Nelson was named by Best Lawyers in 
America as the 2015 Trusts and Estates "Lawyer of the Year" in Miami. 

As the founding chairman of the Asset Preservation Committee of the Real 
Property, Probate and Trust Law Section of the Florida Bar from 2004-
2007, Mr. Nelson introduced and coordinated a project to write a treatise 
authored by committee members entitled Asset Protection in 
Florida (Florida Bar CLE 2008, 5th Edition 2017). Mr. Nelson wrote Chapter 
5 entitled “Homestead: Creditor Issues.” He is a past president of the 
Greater Miami Tax Institute. Mr. Nelson is a co-founder and current board 
member of the Victory Center for Autism and Behavioral Challenges (a not-
for-profit corporation) and served as board chairman from 2000-2008. 

Cassandra S. Nelson, an associate in the law firm of Nelson & Nelson, 
P.A. in North Miami Beach, Florida. She practices primarily in the areas of 
estate planning, asset protection, tax, special needs trusts, guardianships, 
and probate administration. She has co-authored articles published by 
Trust & Estates, ActionLine (Florida Bar), and Leimberg Information 
Services. Cassandra received her B.A. from the University of Miami in 2013 
and her J.D. from Emory University School of Law in 2017. Cassandra 
Nelson is involved with The Victory Center for Autism and Behavioral 
Challenges (a not-for-profit corporation). As the older sister of a 23-year-old 
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brother with severe autism, Cassandra has a unique interest in assisting 
children with disabilities and their families. As an attorney, she does so by 
counseling on the creation of special needs trusts and establishing 
guardianships for such children. 

Here is their commentary: 
 

EXECUTIVE SUMMARY:  
 
As a result of the Tax Cuts and Jobs Act of 2017 (the “2017 Tax Act”) 2018 
provides a unique opportunity for you to make gifts using your federal 
estate, gift, and generation skipping transfer (“GST”) tax exemption (the 
basic exclusion amount) of $11.18 Million as reflected in Rev. Proc. 2018-
18, issued March 2, 2018 (reduced by any prior use of such exemption).   

Unless Congress takes action the increased basic exclusion amount will 
sunset on December 31, 2025 to $5 Million, as adjusted by the Consumer 
Price Index (“CPI”). As a result, if you miss the opportunity to use the 
increased basic exclusion amount prior to December 31, 2025 you may 
lose the ability to make significant tax-free gifts. Based upon the current 
estate and gift tax rate of 40%, the additional estate taxes that may result 
from not taking advantage of the increased basic exclusion amount of 
$11.18 Million before December 31, 2025 could be over $2.236 Million, or 
significantly more when appreciation on the gifted assets is taken into 
account. Unlike in 2012, when taxpayers had only one year to plan for the 
possible loss of an increased gift tax exemption of $5 Million, there is no 
rush to make gifts in 2018. Although taxpayers have until December 31, 
2025 to take advantage of the increased gift tax exemption, making gifts 
sooner rather than later will allow taxpayers to remove future appreciation 
of gifted assets from their estates. The following 6 Question 2018 Gift 
Suitability Analysis is provided to facilitate your consideration of whether to 
make gifts in 2018 (or before January 1, 2026) using the current basic 
exclusion amount. 

COMMENT:  
 
Taxpayers must carefully weigh the loss of a step up in income tax basis 
for any gifted assets as compared to a step up in basis that would 
otherwise result if assets are held until death and included in the taxpayer’s 
gross estate.  If the gifted assets are actively managed marketable 
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securities, the potential loss of a step up in income tax basis may not 
materially offset the potential estate tax savings and asset protection 
benefits. However, if (i) it is anticipated that the gifted assets will 
significantly appreciate in value or (ii) such assets have an income tax 
basis at the time they are gifted that is less than fair market value and (iii) 
there is likely to be a large difference between income tax basis as of date 
of death and estate tax value as of date of death, making gifts could result 
in an income tax cost that outweighs the estate tax savings of a gift for a 
net tax loss.  This is especially likely for those who do not anticipate having 
taxable estates of at least $11.18 Million if single or $22.36 Million if 
married, increased by CPI.  

For couples who have not made any prior taxable gifts, the potential estate 
tax savings that may result by taking advantage of the combined basic 
exclusion amounts of $22.36 Million is $4.72 Million. This calculation 
assumes that the basic exclusion amount is reduced to the $5 Million basic 
exclusion amount in effect prior to the 2017 Tax Act, increased by CPI, or 
$5.49 Million per person, that gift and estate tax rates remain at 40%, and 
there is no significant loss of step up in income tax basis for the gifted 
assets.  
 
All projections should consider: (i) the tax benefits of removing future 
appreciation on assets gifted from estate, gift, and GST taxes (referred to 
as “Transfer Taxes”) and (ii) the potential loss of a step up in income tax 
basis for gifted assets. Both factors require careful consideration as to 
which assets should be gifted and whether the potential Transfer Tax 
savings will be less than or greater than the loss that will result from not 
obtaining a step up in income tax basis by holding appreciated assets until 
death.  Asset protection factors further complicate this quantitative analysis.  
To the extent that assets that could be gifted remain in the hands of the 
potential debtor, they enhance the amount that could pass to creditors 
rather than to intended beneficiaries.  The analysis below considers such 
asset protection and tax factors.  

If you believe you can afford to make gifts in 2018 (or before January 1, 
2026), you must carefully select assets to gift and understand the 
consequences that may result if such gifts are determined to be 
undervalued in the event of an IRS audit. Gifts of easy to value assets can 
be made without concern that the IRS will dispute valuations. In contrast, 
gifts of closely held businesses and fractional interests in real estate 
provide leverage in the amount of gifts due to discounts for minority 
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ownership and lack of marketability but could become subject to IRS 
valuation attack.  

Whether you should proceed with making gifts of discounted assets now 
through January 1, 2026 (or earlier should it appear that a change in 
Congress may result in a reduction of the basic exclusion amount) to 
leverage use of the enhanced basic exclusion amount depends on your 
consideration of the following additional factors (the “Additional Factors”):  

(i) the possibility of valuation increases of the gifted assets; 
(ii) the current income tax basis of the gifted assets;  
(iii)whether you are willing to incur the time and expense to defend a 

gift tax audit;  
(iv) whether you are willing to pay the legal, accounting, and 

administrative expenses associated with gift planning;  
(v) whether you are willing to sacrifice easy access, or possibly all 

access, to such gifted assets during your lifetime;   
(vi) whether you have the desire to protect the gifted assets from 

potential future creditors; 
(vii) whether such gifted assets will be actively managed so that 

over time it is unlikely that there will be a significant disparity 
between fair market value and income tax basis of such assets at 
death, even if there is significant appreciation;  

(viii) whether such gifted assets will be sold in the future versus the 
likelihood that due to multiple owners, low income tax basis, or any 
other reason the assets are likely to be retained after death;  

(ix)   whether there is a possibility that the low basis assets gifted by 
you to a trust could be reacquired by you via a power you retain 
over such trust to transfer other assets you own of equal value to 
the trust in exchange for the low basis assets originally gifted by 
you to the trust (a “Substitution Power”),  provided other high basis 
assets are available for you to make such exchange and there is 
sufficient time to effectuate the Substitution Power; and 

(x) whether you are willing to pay income tax on assets gifted by you 
to a trust for your intended beneficiaries if the trust is intentionally 
created as a grantor trust.  You can retain the ability to turn off 
grantor trust status if paying income tax on the gifted assets 
becomes overly burdensome. Alternatively, or in addition, the trust 
can provide an independent trustee with the ability to reimburse 
you for income taxes paid by you attributable to the trust. Many 
states, including Florida, have enacted legislation which provides 
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that the settlor of a trust will not be subject to creditors’ claims 
solely because such trust grants the trustee a discretionary power 
to pay or reimburse the settlor for income tax on trust income or 
principal payable by the settlor under law (See, for example, 
Florida Statutes Section 736.0505(1)(c)).  

Some may prefer to “reserve” a portion of their unused basic exclusion 
amount to offset any potential IRS valuation audit adjustments. However, 
this approach has pitfalls in and of itself. To the extent the full $11.18 
Million of basic exclusion amount (increased by CPI) is not used and the 
basic exclusion amount is reduced after December 31, 2025, the “reserve” 
may be wasted.  For example, if you gift discounted assets with an 
appraised value of $8 Million and reserve $3.18 Million of basic exclusion 
amount in the event of audit, and Congress reduces the basic exclusion 
amount to $5 Million, you would lose the ability to make $3.18 Million of 
gifts protected from gift tax by the current basic exclusion amount.  
Although gifts can be made using a number of valuation formulas, which 
have been recognized in court decisions and limit the value of gifts to avoid 
taxable gifts in the event the IRS challenges the valuation of such gifts, the 
IRS may nonetheless challenge the effectiveness of such formulas. 
Accordingly, you must evaluate your willingness to pay gift taxes or defend 
valuations in the event of a gift tax audit even if formula gifts are used. 
 
Questions to Help You Determine if You Should Make Gifts Now  

The following list of questions is provided to facilitate your consideration of 
whether to make gifts in 2018 (or before January 1, 2026) using the current 
basic exclusion amount. All decisions require careful consideration of the 
current income tax basis of assets to be gifted, projected future 
appreciation, whether the gifts will be made to a grantor trust that includes 
a Substitution Power to potentially mitigate the loss of income tax basis, 
and the extent of potential exposure to creditors’ claims (see the Additional 
Factors, above).  

1) To save future Transfer Taxes, would you be willing to make 2018 
gifts of up to $5.59 Million (single), $11.18 Million (jointly with 
spouse), plus any amount of unused exemption that was available in 
2017, $5.49 Million (single), $10.98 Million (jointly with spouse), if 
such gifts can be made free of gift taxes, provided that neither you 
nor your spouse would have access to such funds, regardless of any 
reversal in your financial position? Note: If prior taxable gifts were not 
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made, each person can make gifts in 2018 of $11.18 Million (single) 
or $22.36 Million (jointly with spouse).  

If no, read on. If yes, you are a good candidate for gifting to a trust for your 
children and grandchildren subject to the Additional Factors. 

2) To save future Transfer Taxes, would you make 2018 gifts of up to 
$5.59 Million, plus any amount of unused Transfer Tax exemption 
that was available in 2017, $5.49 Million (single), $10.98 Million 
(jointly with spouse), into a trust for your spouse (and possibly your 
children) where your spouse and children may receive distributions at 
the discretion of the trustee (you may not be a beneficiary or a 
trustee).  Upon the death of your spouse, the trust assets will be held 
exclusively for your children (they will not pass back to you even if 
you survive your spouse). 

If no, read on. If yes, you are a good candidate for gifting to a Spousal 
Limited Access Trust (“SLAT”) without a back end retained interest subject 
to the Additional Factors. 

3) To save future Transfer Taxes, would you make 2018 gifts of up to 
$5.59 Million, plus any amount of unused Transfer Tax exemption that was 
available in 2017, $5.49 Million (single), $10.98 Million (jointly with spouse), 
into a trust for your spouse (and possibly your children) in 2018 where your 
spouse and children may receive distributions at the discretion of the 
trustee (you are not a beneficiary or trustee).  Upon your spouse’s death, 
your spouse can decide on whether all or any portion of the assets in the 
trust revert into a new trust created by your spouse for your benefit and in 
such event, an independent trustee will determine the extent of distributions 
to you. Note: Based upon the Relation Back Doctrine (discussed below) it 
is possible your spouse’s decision to distribute all or any portion of the 
assets back to you into a new trust for your benefit may be considered to 
be assets held in a self-settled trust created by you for your own benefit 
rather than a third party created trust created by your spouse. There is a 
possibility that such a trust, if created in a state that has not adopted 
domestic self-settled asset protection legislation, will be subject to your 
creditors’ claims and accordingly, such assets may be includible in your 
estate.  
 
If no, read on. If yes, you are a good candidate for a SLAT that includes a 
testamentary power of appointment that may be exercised by your spouse 
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subject to the Additional Factors and the Relation Back Doctrine issues, 
described below.  

 
4) To save future Transfer Taxes, would you make 2018 gifts of up to 

$5.59 Million, plus any amount of unused Transfer Tax exemption 
that was available in 2017, $5.49 Million (single), $10.98 Million 
(jointly with spouse), into a trust designating your spouse and children 
as discretionary beneficiaries but providing that on a predetermined 
future date, the assets are distributed outright or in trust for your 
children if your net worth is at least a specified value determined 
upon creation of the trust that you believe would result in you having 
sufficient assets outside the trust to provide for you and your spouse 
for the rest of your life?  

 
If no, read on. If yes, you are a good candidate for a SLAT with a 
predetermined termination formula in favor of your children subject to the 
Additional Factors. 
 
5) To save future Transfer Taxes, would you make a 2018 gift into a 

trust in one of a number of states that have enacted self-settled asset 
protection trust legislation (e.g., Alaska, Delaware, South Dakota, or 
Nevada) or to a foreign asset protection trust jurisdiction where you, 
your spouse, and possibly your children are potential beneficiaries 
with the understanding that the IRS may argue that, as a potential 
trust beneficiary, all trust assets will be included in your estate upon 
your death (especially if the trustee has exercised its power to make 
regular distributions to you during your lifetime)?  See PLR 
200944002, attached, for an IRS ruling in favor of an Alaska resident 
who created an Alaska self-settled trust (the “Alaska PLR”).  Note: 
The Alaska PLR included important caveats (quoted on page 5 of this 
letter, below). If you prefer to have greater certainty as to Transfer 
Tax planning, consider making gifts as described in questions 1-4, 
above. If you prefer to have greater asset protection certainty, 
consider making gifts as described in question 6, below. 

If yes, you may be a good candidate for a domestic or foreign irrevocable 
self-settled asset protection trust plan. 

6)  If (i) estate tax savings are not a concern because of the combined 
$22.36 Million basic exclusion amount for you and your spouse, (ii) 
you are comfortable that your net worth, when aggregated with your 
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spouse’s net worth, will not exceed the basic exclusion amount that 
may be available in the future understanding that the $11.18 basic 
exclusion amount could be reduced, and (iii) you want to significantly 
enhance asset protection planning, would you transfer significant 
sums to an inter vivos QTIP trust for your spouse, retaining the right 
to such trust assets if your spouse predeceases you?  If so, would 
your spouse consider a similar, but not identical, gift into a trust for 
you?   

If no, making gifts of your increased 2018 basic exclusion amount is 
probably not for you.  If yes, you are a candidate for an inter vivos QTIP 
trust, especially if you are domiciled in Florida or one of the other 16 states 
that have enacted inter vivos QTIP legislation, which protects trust assets 
that revert to a trust for the original settlor upon the death of the original 
donee spouse (i.e., the “Inter Vivos QTIP Trust Jurisdictions”). These states 
effectively override the Relation Back Doctrine concerns as any “deemed” 
self-settled trust is disregarded under the Inter Vivos QTIP Jurisdictions 
statutes because they consider the original donee spouse as the settlor of 
the trust that is held for the original settlor spouse should the original donee 
spouse die first. However, be aware of the potential income tax 
consequences that may arise in the event of divorce and recent repeal of 
Code Section 682.  As a result of these potential consequences a post-
nuptial agreement should be a part of any such plan.  

The Relation Back Doctrine 

If a SLAT is created and the original donee spouse is granted a 
testamentary power of appointment in favor of the original settlor spouse it 
is possible the original settlor spouse may be considered the settlor of the 
new trust rather than the person who exercised the power of appointment 
being considered to the be the settlor. A creditor of the original settlor 
spouse could argue that under the Relation Back Doctrine: (i) the exercise 
of a special power of appointment by the original donee spouse constitutes 
a transfer “from the donor of the power, not from the donee"i and (ii) the 
power of appointment is “conceived to be merely an authority to the power 
holder to do an act for the creator of the power.”ii “The appointment is said 
to ‘relate back’ to the time of the creation of the power and to operate as if it 
had been originally contained in [the creator of the power’s] will.”iii Cases 
involving the Relation Back Doctrine have typically been in conjunction with 
whether trust assets subject to a general power of appointment should be 
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considered when determining fiduciary fees upon the death of the donee 
spouse who exercised such power. 

In In re Estate of Wylie, a husband created a testamentary trust for his wife. 
At his death, wife received all the income from the trust for her life and had 
a general power of appointment over the corpus of the trust at her death.iv 
The issue on appeal was whether the value of the husband’s trust was 
includible in wife’s estate for purposes of determining fiduciary fees 
because she exercised her general power of appointment by her last will 
and codicil in favor of her testamentary trustees, and the assets were 
distributed and paid to the trustees.v The court found the determinative 
question to be whether the power of appointment should be characterized 
as an interest in property or merely a mandate or authority to dispose of 
property.vi The court noted that: 

The doctrine of relation back, minimizing as it does the importance of 
the donee of the power, is the mainstay for that rule of law which 
treats the donee as a mere agent with no property interest. Although 
under attack by many commentators in the field of future interests, 
the prevailing view still remains that a general power of appointment 
is a mere mandate or authority to dispose of property and not an 
interest in property itself.vii 

In keeping with the historical origin of powers of appointment and the “spirit 
of the law,” the court in Wylie held that the power of appointment was an 
authority to dispose of property and not an interest in property.viii 

Although none of the reported cases regarding the Relation Back Doctrine 
address its application to the settlor of a QTIP or SLAT who receives trust 
assets upon the death of the donee spouse through the exercise of a 
special power of appointment, Inter Vivos QTIP Trust Jurisdictions provide 
greater protection for inter vivos QTIP trust settlors by avoiding any 
possible Relation Back Doctrine attack.   

Can SLATs Provide Better Overall Tax Results as Compared to QTIP 
Trusts Without the Loss of Asset Protection? 

The inter vivos QTIP trust plan has limitations when compared to a similar 
plan using SLAT gifts to freeze estate tax values. For example, some 
attorneys have suggested planning to take advantage of the basic 
exclusion amount by making gifts in 2018 to SLATs using a taxpayer’s 
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remaining basic exclusion amount. The growth on any assets remaining in 
the SLAT will pass estate tax-free upon the death of the beneficiary 
spouse, even if the basic exclusion amount is reduced by Congress upon 
the date of death of the beneficiary spouse and even if the initial gifted 
assets appreciated significantly within the SLAT. The problem with using 
the inter vivos QTIP plan rather than a gift into a SLAT is that most Inter 
Vivos QTIP Trust Jurisdictions require that a gift tax QTIP election be made 
to obtain the asset protection benefit (that the beneficiary spouse is 
considered the settlor and not the initial settlor of the inter vivos QTIP) upon 
the death of the initial donee spouse.ix In such event, the assets in the 
QTIP trust will be included in the estate of the initial donee spouse at fair 
market value upon the death of the initial donee spouse.  If the plan is to 
make the SLAT assets available for the surviving spouse who created the 
initial trust, there is a possibility such assets will be subject to inclusion in 
the estate of such spouse under Code Sections 2036 or 2041, as the 
creditors of the initial settlor spouse may be able to reach such assets upon 
the death of the first spouse. While Treas. Reg. Section 25.2523(f)- 1(f), 
Example 11, provides that assets held in an inter vivos QTIP trust — for the 
benefit of the donor (Note: Treasury Regulations refer to the original trust 
creator as the donor rather than the settlor) after the death of his or her 
spouse — will not be includible in the donor’s taxable estate under Code 
Sections 2036 and 2038, no similar regulation exists for SLATs. It would 
appear that the favorable treatment is provided by said Regulation based 
upon the fact that such assets are includible in the estate of the donee 
spouse under Section 2044 which is not the case with a SLAT. Accordingly 
the tax treatment of assets reverting back to the original donor of a SLAT 
may be subject to estate tax.  

Arizona, Kentucky, North Carolina, Tennessee and Texas’ Statutes May 
Create Asset Protection and Estate Tax Benefits (but it may not!) 

Arizona Statutes Section 14-10505(E) states: 

For the purposes of this section, amounts and 
property contributed to the following trusts are not 
deemed to have been contributed by the settlor, and 
a person who would otherwise be treated as a 
settlor or a deemed settlor of the following trusts 
shall not be treated as a settlor: 
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1. An irrevocable inter vivos marital trust that is 
treated as qualified terminable interest property 
under section 2523(f) of the internal revenue code if 
the settlor is a beneficiary of the trust after the death 
of the settlor's spouse.    

2. An irrevocable inter vivos marital trust that is 
treated as a general power of appointment trust 
under section 2523(e) of the internal revenue code 
if the settlor is a beneficiary of the trust after the 
death of the settlor's spouse. 

3. An irrevocable inter vivos trust for the settlor's 
spouse if the settlor is a beneficiary of the trust after 
the death of the settlor's spouse. 

4. An irrevocable trust for the benefit of a 
person, the settlor of which is the person's 
spouse, regardless of whether or when the 
person was the settlor of an irrevocable trust for 
the benefit of that spouse.[Emphasis Added.] 

5. An irrevocable trust for the benefit of a person to 
the extent that the property of the trust was subject 
to a general power of appointment in another 
person.x 

North Carolina, N.C. Gen Stat. Section 36C-5-505(c) states: 

Subject to the Uniform Voidable Transactions Act, 
Article 3A of Chapter 39 of the General Statutes, for 
purposes of this section, property contributed to the 
following trusts is not considered to have been 
contributed by the settlor and a person who would 
otherwise be treated as a settlor or deemed settlor 
of the following trusts may not be treated as a 
settlor:  

(1) If the settlor is a beneficiary after the death of 
the settlor’s spouse: 
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a. An irrevocable inter vivos marital trust that is 
treated as a general power of appointment trust 
described in section 2523(e) of the Internal 
Revenue Code. 

b. An irrevocable inter vivos marital trust that is 
treated as a qualified terminable interest trust under 
section 2523(f) of the Internal Revenue Code. 

c. An irrevocable inter vivos trust of which the 
settlor's spouse is a beneficiary during the 
spouse’s lifetime but which does not qualify for 
the federal gift tax marital deduction, and during 
the lifetime of the settlor’s spouse (i) the 
settlor’s spouse is the only beneficiary or (ii) the 
settlor’s spouse and the settlor’s issue are the 
only beneficiaries. [Emphasis added.] 

d. Another trust, to the extent that the property of 
the other trust is attributable to property passing 
from a trust described in sub-subdivisions a., b., and 
c. of this subdivision. [Emphasis added.]xi  

For purposes of this subdivision, notwithstanding 
the provisions of G.S. 36C-1-103(3), the settlor is a 
beneficiary whether so named under the initial trust 
instrument or through the exercise of a limited or 
general power of appointment. 

(2) An irrevocable inter vivos trust for the benefit of 
a person if the settlor is the person's spouse, 
regardless of whether or when that person was a 
settlor of an irrevocable inter vivos trust for the 
benefit of the person's spouse. 

For purposes of this subsection, the "settlor's 
spouse" refers to the person to whom the settlor 
was married at the time the irrevocable inter vivos 
trust was created, notwithstanding a subsequent 
dissolution of the marriage. 
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Arizona, Kentucky, North Carolina, Tennessee, and Texas provide that the 
initial settlor of an inter vivos irrevocable trust created for the settlor’s 
spouse will not be deemed to have been contributed by the settlor if the 
settlor is the beneficiary of the trust after the death of the settlor’s spouse, 
even if there is no QTIP election.xii  

While at first glance the Arizona, Kentucky, North Carolina, Tennessee and 
Texas statutes appear to create great asset protection and the possibility of 
enhanced estate tax benefits that are afforded to SLATs as compared to an 
inter vivos QTIP Trusts (i.e., all appreciation of assets in the SLAT would 
avoid future estate taxes and regardless of whether the applicable 
exclusion amount is reduced the assets in the SLAT should not be subject 
to estate tax inclusion), there are two potential pitfalls to the Arizona, 
Kentucky, North Carolina and Texas statutes: (1) the trust needs to have 
their situs in Arizona, Kentucky, North Carolina, Tennessee and/or Texas, 
as the case may be, and be subject to income tax there; and (2) there is no 
provision similar to IRS Treas. Reg. Section 25.2523(f)-1(f), Example 11 
that assures that the initial settlor will not be subject to tax under Code 
Sections 2036 or 2038. As a result, the IRS could take the position that 
despite state law, the initial settlor has an interest under Code Sections 
2036 and 2038, resulting in estate tax inclusion, and (iii) loss of step up in 
income tax basis. 

Providing the initial donee of a SLAT a special power of appointment to 
direct the SLAT assets back to the initial settlor, as compared to retaining a 
reversion in a SLAT in favor of the settlor, may not change the estate tax 
consequences to the settlor due to the Relation Back Doctrine described 
above.xiii As a result, assets passing from SLAT back to a credit shelter 
trust for the initial settlor may be considered to be held in a self-settled trust 
and therefore subject to estate tax inclusion for the settlor spouse. 

Some have suggested the creation of the initial SLAT in a jurisdiction that 
recognizes and protects self-settled asset protection trusts.xiv The IRS has 
ruled favorably for a trust created under Alaska law.xv A thorough analysis 
of this issue is beyond the scope of these materials. However, creation of a 
SLAT, in one of the 17 states that have enacted self-settled asset 
protection trusts,xvi does not assure that trust assets will be excluded from 
the initial settlor’s gross estate if they are appointed back to the initial 
settlor, especially if there was an implied agreement that the assets would 
revert to the settlor and there is a pattern of distributions to the settlor. For 
example PLR 2009440002, which is frequently cited as support that the 

Asset Protection Planning - Barry A. Nelson Page 47

EXHIBIT 5



creation of an irrevocable Trust in a self-settled asset protection jurisdiction 
such as Alaska is a completed gift and assets will not be included in the 
Grantor’s gross estate says: “We are specifically not ruling on whether 
Trustee's discretion to distribute income and principal of Trust to Grantor 
combined with other facts (such as, but not limited to, an understanding or 
pre-existing arrangement between Grantor and trustee regarding the 
exercise of this discretion) may cause inclusion of Trust's assets in 
Grantor's gross estate for federal estate tax purposes under Section 
2036.”xvii  My concern is since Treas. Reg. Section 25.2523(f)-1(f), Example 
11 assures that the trust reverting to the original settlor from an inter vivos 
QTIP trust created for the donee spouse is protected from estate tax 
inclusion under Code Sections 2036 or 2038 (and further protected in 
states such as Florida and Arizona with a state statute that says the 
settlor’s spouse is deemed the settlor when assets pass back to the settlor 
spouse), that the inter vivos QTIP result is as close as definite as you get 
that such assets will not be includible in the gross estate of the original 
settlor spouse. The SLAT approach does not have a Treasury Regulation 
that says the original settlor will not be taxed under Code Sections 2036 or 
2038. Further, most inter vivos QTIP statutes (such as Florida’s) 
specifically say the initial donee spouse is deemed to be the settlor when 
trust assets revert in trust for the original settlor spouse, only if a QTIP 
election was made.xviii If a state statute does not shift settlor status to the 
original donee spouse from the original settlor spouse, then assets may be 
includible in the gross estate of the original settlor under Code Section 
2036 if the IRS successfully asserts there was an understanding or pre-
existing arrangement regarding the trustee’s exercise of discretion in favor 
of the original settlor spouse. 

Options for you to consider are:  (i) use of an Inter Vivos QTIP Trust 
Jurisdictions, (ii) use of a combination of an inter vivos QTIP trust created 
by one spouse and a SLAT created by another spouse where the QTIP 
assets will revert to the initial settlor upon the death of the initial donee 
spouse and the assets of the SLAT pass to children (and not in trust for the 
initial settlor spouse) upon the death of the donee spouse, or (iii) if more 
aggressive, use of multiple SLATs, possibly in states or countries with 
favorable self settled asset protection laws. Life insurance could be 
purchased on the life of the donee spouse of the SLAT to replace assets 
that will pass to children upon the death of the donee spouse beneficiary of 
the SLAT. 
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Conclusion 

If you answered yes to any of the above questions, now is a good time to 
proceed. Whatever you believe, benefits of current transfers generally 
include enhanced asset protection and the shifting of future appreciation 
without paying Transfer Taxes provided the loss of step up in income tax 
basis is considered. Now is a good time to start the conversation.  

 

HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE 
DIFFERENCE! 

 

Barry A. Nelson 

Cassandra S. Nelson 
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Proposed Inter Vivos QTIP Florida Statutes Section 736.0505(3) 
Expansion Emails 
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ASSET PROTECTION PLANNING 
 

SECTION 2 – VICARIOUS LIABILITY 
 

Barry A. Nelson, Esq. 
 

Florida Statutes Section 324.021(9)(b)(3) provides that the owner of a motor vehicle, 
including a person who leases a motor vehicle with the right to purchase upon 
performance of the conditions stated in the agreement and with an immediate right of 
possession vested in the conditional vendee or lessee, could have liability of up to 
$850,000 if such vehicle is loaned to an uninsured person involved in an accident who 
has no ability to contribute to damages. If the driver who borrowed the car has at least 
$500,000 of liability coverage or contributes at least $500,000 toward damages then the 
maximum vicarious liability is $300,000 per incident for bodily injury plus $50,000 for 
property damage. The remaining $500,000 is for economic damages if the driver does not 
have the liability coverage or contributes to the damages described above. It is possible 
the exposure could be $1.7 million if the vehicle is owned or leased jointly but we have 
found no cases doubling vicarious liability for jointly owned cars.  
 

 The law in Rhode Island limits vicarious liability to $500,000 (RI Gen L Section 
31-32-2). The majority of states with vicarious liability laws limit liability to 
minimum financial responsibility (MFR) amounts (i.e., California). 
 

 Economic damages are compensation received as a result of monetary losses 
suffered because of an accident, including medical bills, lost income, property 
damage, loss of earning capacity, vocational rehabilitation, household services, 
and out-of-pocket costs. 

 
Under the dangerous instrumentality doctrine, an automobile owner is vicariously liable 
for damages caused by the operation of the owner’s vehicle by a permissive user.  
 

 Under Depriest v. Greeson, 213 So.3d 1022 (2017), an automobile owner entrusts 
a vehicle to another when it gives that person authority to operate the vehicle by 
either express or implied consent.  

 

 Courts look to the following factors to determine if there was implied consent: (i) 
what a car owner knows about the driver’s prior use of the vehicle, (ii) the 
location and accessibility of the keys, (iii) the nature of any familial relationship 
between owner and driver, and (iv) the conduct of the parties after the accident. 
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 In Depriest, there was no claim of express consent, and plaintiffs were unable to 
establish implied consent when it was undisputed that: (i) the personal 
representative did not know that decedent’s daughter ever used her father’s care, 
and (ii) the personal representative lived in a different state and could not be 
expected to know that decedent’s daughter used the car.  

 

 The appellate court held that the nominated personal representative had no legal 
duty to act prior to his appointment. As such, the personal representative had no 
legal duty to prevent decedent’s daughter from using decedent’s car, which was 
involved in an accident with motorist, and thus, motorist could not demonstrate 
implied consent. The court concluded that personal representatives are not 
required to retroactively provide implied or express consent.  

 

 Under the Probate Code, acts performed by the person appointed as personal 
representative, occurring before appointment and beneficial to the estate, have the 
same effect as acts taken after appointment, but this authority does not impose on 
the nominated personal representative any statutory duty to act prior to 
appointment.  

 
Practice Point: Knowledge and consent are essential elements in establishing the 
liability of an automobile owner.  
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Footnotes

* Mr. Depriest was charged with vehicular homicide as a result of the head-on collision that occurred when he was driving

the wrong way in the oncoming lane after midnight. The charges were dismissed for lack of the requisite recklessness,

but reinstated on appeal. State v. Depriest, 180 So.3d 1099 (Fla. 1st DCA 2015). He was later tried and acquitted.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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P arents who want a child’s inheritance to pass 
into a trust, rather than outright, often seek to 
prevent the child’s former spouse from reach-

ing such assets in the event of divorce. As I noted in 
my April 2013 article for Trusts & Estates,1 under the 
laws of some states, regardless of whether a trust has 
a spendthrift provision or is a discretionary trust (or 
both), a beneficiary’s children and/or a former spouse 
may have rights to reach trust assets that are otherwise 
protected from creditors. I expressed concern that dis-
cretionary and spendthrift trusts under Article 5 of the 
Uniform Trust Code (UTC) aren’t protected from claims 
of a former spouse who holds a judgment in the form 
of support (support judgment). I warned that in some 
states, such as Florida, it was unclear whether a former 
spouse with a support judgment could garnish assets 
held in a discretionary trust. My article stated: “[i]n light 
of the fact that as many as 30 states provide some type of 
exception creditor access to spendthrift trusts, it appears 
that for those beneficiaries known to have exposure, 
forum shopping for more protective jurisdictions may 
be advisable.”2

Since that article was published, there’s been a new 
development on this issue. A Florida court, in Berlinger 
v. Casselberry,3 ruled that a spouse has the right to 
garnish assets held in a discretionary trust. Note that 
as we went to press, the ruling in Berlinger hadn’t yet 
been deemed “final” due to a Rehearing Motion filed 
in December 2013 that’s yet to be ruled on. However, I 
believe that practitioners should still consider whether a 
trust jurisdiction other than Florida is preferable. 

Law Before FTC Enacted
Prior to enactment of the Florida Trust Code (FTC) 
in 2006, the Florida Supreme Court decision in 
Bacardi v, White4 controlled the rights of a spouse or 
former spouse holding a support judgment result-
ing from dissolution of marriage against two types 
of Florida trusts: (1) spendthrift trusts, in which 
the trustee has an obligation to make distributions 
to a beneficiary based on a stated standard; and  
(2) discretionary trusts, in which the trustee has broader 
discretion whether to make a distribution. Bacardi held 
that, with respect to spendthrift trusts that weren’t dis-
cretionary, a spouse or former spouse with a support 
judgment could seek a court order to obtain distribu-
tions otherwise provided to an intended beneficiary. For 
discretionary trusts, when the trustee wasn’t obligated 
to make present distributions to a beneficiary, Bacardi 
held that a court couldn’t direct the trustee to make a 
distribution. However, if the trustee of a discretionary 
trust decides to make a distribution to an intended ben-
eficiary, then such beneficiary’s former spouse who has a 
support judgment may petition the court to grant a con-
tinuing garnishment. Thus, if the trustee wants to make 
a distribution to or for the benefit of the beneficiary, 
under Bacardi, the beneficiary’s former spouse holding 
a judgment could cut off the proposed distributions 
before they reach the hands of the intended beneficiary.5

There’s no official written indication as to whether 
the members of the Trust Law committee of the Real 
Property, Probate and Trust Law Section of the Florida 
Bar, who wrote the FTC, intended that Florida Statutes 
Section 736.0504, entitled “Discretionary Trusts; effect 
of standard,” override the Bacardi decision.6

In an article I wrote in March 2012,7 “Bacardi on 
the Rocks,”7 I concluded that Florida law was unclear 
and, therefore, risky and that, with respect to potential 
claims of exception creditors (such as a former spouse), 

Protecting Trusts From Claims
Of Alimony or Child Support
In Berlinger, a Florida court ruling updates this issue

By Barry A. Nelson
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the laws of Nevada and South Dakota were much more 
clear and protective of discretionary trust beneficiaries 
who are subject to support judgments resulting from 
a dissolution of marriage (note, as indicated below, in 
2013, Alaska passed legislation that, in my opinion, 
made its laws comparable with those of Nevada and 
South Dakota as to protection of intended beneficiaries 
of discretionary trusts; Delaware is comparable too and 
also passed more protective legislation in 2013).8  

Berlinger Facts
After 30 years of marriage, Bruce Berlinger and his 
wife, Roberta Casselberry, divorced in 2007. Pursuant 
to a marital settlement agreement ratified by the court 

and incorporated into the final judgment of dissolu-
tion, Bruce agreed to pay Roberta $16,000 a month in 
permanent alimony. Thereafter, Bruce and his current 
wife enjoyed a comfortable lifestyle sustained through 
payments made to them directly or on his behalf by 
discretionary trusts, including payments of all of his 
living expenses, mortgage obligations, property taxes, 
insurance, utilities, food, groceries and miscellaneous 
living expenses. Although Bruce continued to benefit 
from substantial distributions from the discretion-
ary trusts, he voluntarily stopped paying alimony in  
May 2011.

When Bruce stopped paying alimony, Roberta filed 
a motion to enforce and for contempt. Just prior to the 
hearing, the parties reached a settlement wherein Bruce 
agreed to satisfy his alimony arrears by liquidating an 
individual retirement account. After the IRA liquida-
tion, $32,625.54 remained owing on the arrears judg-
ment. The court issued writs of garnishment to SunTrust  
Bank (SunTrust), as trustee of the discretionary trusts.

Around September 2011, Bruce was provided a 
Visa card from SunTrust to use for paying expenses not 
directly paid by the trusts. The trusts paid the Visa credit 
card bills, including expenses for travel, entertainment, 
clothing, medical expenses, grooming, gifts and Bruce’s 
current wife’s credit card bills.

In January 2012, Roberta filed a second motion for 
civil contempt and enforcement against Bruce, whereby 
the trial court issued writs of garnishment against 
SunTrust. 

On April 26, 2012, Roberta filed a motion for con-
tinuing writ of garnishment against SunTrust, seeking 
to attach the present and future distributions made to or 
for the benefit of Bruce. Roberta alleged that traditional 
methods of enforcing alimony were insufficient. 

On Nov. 5, 2012, one day before the hearing on 
Roberta’s motion for continuing writs of garnishment, 
a new trustee (who replaced SunTrust) filed an action 
seeking a declaration that the family trusts at issue were 
discretionary trusts.

During the Nov. 6, 2012 hearing, the new trustee tes-
tified that for the past year, the trustees hadn’t made any 
payments directly to Bruce. Instead, the trustees made 
payments on behalf of Bruce and his current wife direct-
ly for their health insurance and household expenses, 
including: the mortgage, property taxes, homeowner’s 
insurance, electricity, water, garbage, sewer, telephone, 
Internet, lawn care, pool care and pest control. The new 
trustee asserted that the trusts were discretionary 
and opined that the applicable trust statute, Sec- 
tion 736.0504, prohibited any creditor, including 
Roberta, from attaching any distributions paid on 
behalf or for the benefit of Bruce. Neither Bruce nor 
his current wife were employed, and neither of them 
intended to look for work.

Evidence regarding the credit card given to Bruce in 
September 2011 reflected all bills went to the trustee, 
who paid them from the trust assets. Bruce also took 
cash advances on the card to pay his maid, provide cash 
to his current wife and pay her personal expenses.

Bruce argued Florida Statutes Section 736.0504  
prohibited Roberta from attaching distributions from 
a discretionary trust for his benefit. Specifically, Bruce 
said Florida Statutes Section 736.0504 prohibits credi-
tors from attaching distributions from a discretion-
ary trust, which are afforded greater protection from 
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Other Jurisdictions 
As noted in my two earlier articles on this issue,14 it was 
unclear whether the FTC codified or overrode Bacardi. 
Numerous drafting committee members for the FTC 
who were asked had very different recollections as to 
whether the FTC’s enactment was intended to override 
Bacardi or follow it.15 In my opinion, there was no consen-
sus on this issue. I suggested this question be addressed 
legislatively, so those drafting Florida trusts, and their 
clients, wouldn’t get caught unawares. Berlinger may 
have caught not only Bruce by surprise, but also mem-
bers of the committee that drafted Florida Statutes Sec- 
tions 736.0503 and 736.0504. Attorneys and politicians 
can debate whether Bacardi should continue to be 

Florida law or whether parents should be able to fully 
protect their children’s inheritances from claims of for-
mer spouses. However, as planners, attorneys drafting 
trusts for their clients need to advise them as to the 
state of the law, and clients who believe protecting 
their intended beneficiaries from situations such as 
Bacardi and Berlinger may want to create trusts in 
states where the law is more favorable to discretionary 
trust beneficiaries. 

Four states—Alaska, Delaware, Nevada and South 
Dakota—currently appear to provide significantly  
greater protection for discretionary trust beneficiaries. 
In light of Berlinger, Florida, as well as other states 
that either: (1) haven’t clearly indicated whether a 
former spouse with a support judgment can reach 
discretionary trust assets; or (2) provide enhanced 
protection for exception creditors (such as for 
those creditors holding child support judgments or  
support judgments resulting from a dissolution of mar-
riage), should determine if their state statutes need 

creditors under the FTC.  
On Nov. 27, 2012, the trial court entered orders 

granting Roberta’s motion for continuing writs of  
garnishment.   

Berlinger Ruling 
The opinion in Berlinger was quite direct, stating “[w]e 
conclude that the Florida Supreme Court’s decision 
in Bacardi v White, 463 So.2d 218 (Fla. 1985), is still 
controlling.”9 

The court analyzed Florida Statutes Sec- 
tions 736.0503 and 736.0504, both enacted as part of the 
FTC. Because the trust in Berlinger was a discretion-
ary trust, the critical section was Florida Statutes 
Section 736.0504(2), which provides a former spouse 
may not compel distributions that are subject to 
a trustee’s discretion or attach or otherwise reach 
[emphasis added] the interest, if any, which the ben-
eficiary may have.10 The opinion states: 

. . . [t]he section does not expressly prohibit a for-
mer spouse from obtaining a writ of garnishment 
against discretionary disbursements made by a 
trustee exercising its discretion. As a result it makes 
no difference that the trusts are discretionary.11

The opinion notes that the spouse seeking the con-
tinuing garnishment wasn’t seeking an order to compel 
the trustee to make a distribution or allowing the credi-
tor to “attach” the beneficiary’s interest. “Instead, she 
obtained an order granting writs of garnishment against 
discretionary disbursements made by a trustee exercis-
ing its discretion.”12  

The Berlinger opinion states: 

Sections 736.0503 and 736.0504 codify the Florida 
Supreme Court’s holding in Bacardi. Neither sec-
tion protects a discretionary trust from garnish-
ment by a former spouse with a valid order of 
support; 

It goes on to say that Florida’s public policy favor-
ing spendthrift trusts protecting a beneficiary’s income 
“gives way to Florida’s strong public policy favoring 
enforcement of alimony and support orders. See Gilbert 
v. Gilbert, 447 So. 2d 299, 302 (Fla.2d DCA1984).”13 
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clarification and if so, what direction their state should 
go with respect to the conflicting policies of protecting 
discretionary trust beneficiaries, as compared to favor-
ing enforcement of alimony and support orders.  

The Remedy
In light of Bacardi and Berlinger, practitioners should 
review state laws to determine whether a former spouse 
with a support judgment is likely to benefit from a 
continuing garnishment over assets contained in dis-
cretionary irrevocable trusts created by parents for 
their children. If applicable state law has determined 

public policy is in favor of the former spouse with the 
support judgment, then practitioners should advise 
clients of the potential benefits of moving the situs of 
the beneficiary’s trust to a more protective state. 

Best Option for Florida Residents?
Until Florida law and public policy regarding discretion-
ary trusts and their protection (or lack thereof) from a 
beneficiary’s former spouse who has a support judgment 
is determined, parents desiring maximum protection for 
their children should consider creating and administer-
ing discretionary trusts in Alaska, Delaware, Nevada or 
South Dakota. Those clients who’ve already informed 
their attorneys of such concerns and objectives should 
be advised of Berlinger and the benefits of updating their 
estate-planning documents by creating discretionary 
trusts in these states. 

Lessons Learned 
Remedies provided to exception creditors of spendthrift 
and discretionary trusts vary from state to state. For 
those states that adopt Uniform Trust Code (UTC) 
Sections 503 and 504 without modification, trusts may 
be subject to claims of a spouse, former spouse or child. 

Greater analysis is required for states, such as Florida, 
that adopted modified UTC Sections 503 and 504. In 
light of Berlinger, it appears that even states that modi-
fied the UTC to provide that exception creditors may 
not attach or otherwise reach discretionary trust assets 
may find that courts will follow the law existing as of 
enactment, unless the adoption provides the intent to 
modify existing law. Courts will go out of their way to 
protect spouses with support judgments if the law isn’t 
absolutely clear. For these reasons, it’s important to con-
sider moving trusts to states such as Alaska, Delaware, 
Nevada and South Dakota.16 

Ability to Move Situs 
One issue that’s beyond the scope of this article but 
gives reason for concern, is whether the trustee of a 
discretionary trust in a jurisdiction that would permit a 
continuing garnishment in favor of a former spouse with 
a support judgment can move the trust situs, especially 
when the beneficiary isn’t current on alimony or support 
obligations. In other words, is it possible that such a situs 
change of the trust could be considered a fraudulent 
conveyance? Best practice may be to ensure trust set-
tlors are aware of the Berlinger and Bacardi attacks and 
leave it up to the settlor of the trust to decide whether 
to incur the expense and administrative burdens of 
creating a trust and then administering it in a protective 
state. Until these issues are resolved, consider disclosing 
the Berlinger case to clients and providing the options 
described above.  

Review State Laws
State laws should be reviewed to see the likelihood 
that a former spouse could benefit from a continu-
ing garnishment over discretionary trust assets. If 
so, consider whether a parent or other settlor would be 
able to create a trust to protect a child or other benefi-
ciary, such that the trust funds are held exclusively to  
benefit the beneficiary and specifically prohibit any 
distributions that would benefit a former spouse or any 
other exception creditor. If so, should the applicable stat-
utes specifically provide that a trustee can make distri-
butions for the benefit of the intended trust beneficiary 
and that continuing garnishments and other similar 
remedies are specifically prohibited? 

It may be that the facts in Berlinger were simply 
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(4) This section does not limit the right of a beneficiary to maintain a

judicial proceeding against a trustee for an abuse of discretion or 

failure to comply with a standard for distribution.

7.  Barry A. Nelson, “Bacardi on the Rocks,” 86 Fla. Bar. J. 21 (March 2012).

8.  For a more detailed discussion on discretionary and spendthrift trusts under 

Article 5 of the Uniform Trust Code, see Nelson, supra note 1.

9.  See supra note 3.

10.  Fla. Stat. Section 736.0504(2). 

11.  Berlinger, supra note 3 at 9.

12.  Ibid.

13. Ibid.

14.  See Nelson, supra note 1 and Nelson, supra note 7.

15.  See Nelson, supra note 7 at pp. 24, 26.

16.  For the author’s prior commentary on Nevada and South Dakota, see

Nelson, supra note 1 at pp. 20-22. For extensive articles discussing the

changes to Alaska law, see Jonathan G. Blattmachr, Bethann B. Chapman,

Mitchell M. Gans, and David G. Shaftel, “New Alaska Law Will Enhance 

Nationwide Estate Planning-Part 1,” 40 Est. Plan. J. 3 (September 2013)

and Jonathan G. Blattmachr, Bethann B. Chapman, Mitchell M. Gans, 

and David G. Shaftel, “New Alaska Law Will Enhance Nationwide  

Estate Planning-Part 2,” 40 Est. Plan. J. 20 (October 2013). See also

12 Del. Code Section 3536 (2013).

too powerful for the Second District Court of Appeal 
of Florida to ignore; the trust assets allowed the ben-
eficiary to live a luxurious lifestyle while refusing to 
satisfy his obligation to pay a support judgment held 
by an ex-spouse. This was a very compelling scenario 
for the court, and it used the opportunity to state its 
position on an issue that not all asset protection attor-
neys even felt was unclear. For better or worse, it’s clear 
now, in Florida … at least until another District Court 
of Appeal in Florida, presented with a different set of 
facts, rules otherwise or the legislature changes the law. 
Well, it’s time for a drink.  To be continued!           

aaw.w.w

—The author acknowledges and appreciates the assis-
tance of Michael Sneeringer, associate at the Law Offices 
of Nelson & Nelson, P.A. in North Miami Beach, Fla., in 
preparation of this article. 

Endnotes
1. See Barry A. Nelson, “Are Trust Funds Safe From Claims For Alimony or Child

Support?” Trusts & Estates (April 2013) at p. 15.

2. Ibid. at p. 20.

3. Berlinger v. Casselberry, Case No. 2D12-6470 (Fla. 2d Dist.Ct.App. Nov. 27, 2013).

4. Bacardi v. White, 463 So.2d 218 (Fla. 1985).

5. Ibid. (“If disbursements are wholly within the trustee’s discretion, the court

may not order the trustee to make such disbursements. However, if the 

trustee exercises its discretion and makes a disbursement, that disbursement 

may be subject to the writ of garnishment.”)

6. See Fla. Stat. Section 736.0504:

(1)  As used in this section, the term ‘discretionary distribution’ means 

a distribution that is subject to the trustee’s discretion whether or 

not the discretion is expressed in the form of a standard of distri-

bution and whether or not the trustee has abused the discretion.

(2) Whether or not a trust contains a spendthrift provision, if a trustee 

may make discretionary distributions to or for the benefit of a 

beneficiary, a creditor of the beneficiary, including a creditor as 

described in s. 736.0503(2), may not:

(a) Compel a distribution that is subject to the trustee’s discretion; or

(b) Attach or otherwise reach the interest, if any, which the benefi-

ciary might have as a result of the trustee’s authority to make dis-

cretionary distributions to or for the benefit of the beneficiary.

(3) If the trustee’s discretion to make distributions for the trustee’s 

own benefit is limited by an ascertainable standard, a creditor may 

not reach or compel distribution of the beneficial interest except 

to the extent the interest would be subject to the creditor’s claim 

were the beneficiary not acting as trustee.
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“Femme S’Essuyant Les Pieds” (18 in. by 
 22 7/8 in.) by Edgar Degas, sold for $2,875,167 
at Sotheby’s recent Impressionist, Modern & 
Surrealist Art Evening Sale in London on  
Feb. 5, 2014. By bringing the traditional 
methods of a history painter to bear on 
contemporary subject matter, Degas became 
a classical painter of modern life.
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F inancial exploitation (also referred to as “finan-
cial abuse”) of elders has become an all too 
common phenomenon frequently perpetrated 

by family members, friends, caregivers, “lovers” or other 
trusted persons. When lecturing on this topic and asking 
attorneys in attendance if they’ve encountered financial 
elder abuse in their practice, a show of hands typically 
reveals that about one third have encountered some 
form of such abuse. The manipulation of elders to reap 
financial rewards isn’t novel and has been the subject of 
much litigation.

As medicine and technology increase average life 
expectancies, the percentage and population of elderly 
individuals will continue to rise. As a result, state bars 
and legislatures should enact laws to protect elders to a 
greater degree and provide better tools for enforcement 
of such laws. They should also protect attorneys who 
may report elder financial abuse or suggest and imple-
ment estate-planning techniques to reduce an elderly 
client’s ability to unilaterally change his estate plan or 
make significant gifts, by requiring the advance consent 
of a third party such as a trusted family member, friend, 
CPA, attorney or a panel comprised of two or more such 
persons with the objective of avoiding financial exploita-
tion of such elder.

What’s Financial Exploitation? 
As clients age, many experience a decline in their mental 
and/or physical capabilities and become unable to care 
for themselves. As a result, they become dependent on 
others and prone to financial exploitation. 

On its website, the Florida Department of Children 
and Families (DCF) defines “adult exploitation” in two 
ways: 

Adult exploitation means a person who stands in 
a position of trust and confidence with a vulnera-
ble adult knowingly, by deception or intimidation, 
obtains or uses, or endeavors to obtain or use, a 
vulnerable adult’s funds, assets, or property with 
the intent to temporarily or permanently deprive 
a vulnerable adult of the use, benefit, or posses-
sion of the funds, assets, or property for the ben-
efit of someone other than the vulnerable adult.

OR

. . . a person who knows or should know that the 
vulnerable adult lacks the capacity to consent, 
obtains or uses, or endeavors to obtain or use, the 
vulnerable adult’s funds, assets, or property with 
the intent to temporarily or permanently deprive 
the vulnerable adult of the use, benefit, or posses-
sion of the funds, assets, or property for the ben-
efit of someone other than the vulnerable adult.1

Only approximately 5 percent of complaints of 
alleged abuse reported to Florida’s DCF resulted in 
prosecution.2 Without the cooperation of the individual 
who’s the subject of abuse, the laws providing protection 
are difficult to enforce.

Financial Elder Abuse/Exploitation: 
An Epidemic? 
What should estate planners be aware of, and what can they ethically do?

By Barry A. Nelson & Cassandra S. Nelson

 50 TRUSTS & ESTATES / trustsandestates.com JULY 2017

COMMITTEE REPORT: 
ELDER CARE

Asset Protection Planning - Barry A. Nelson Page 74

EXHIBIT 11



both of them to discuss those changes with me and for 
me to then determine whether the changes are consis-
tent with the interests and protections embodied in the 
original plan” and that if the Dunns were unwilling to 
personally meet with him, their only other alternative 
was to petition the court for leave to amend the docu-
ments.9 The Dunns filed suit against Lawrence, seeking 
a declaratory judgment that Lawrence’s revocation and 
amendment provisions in the estate plans were void as 
against public policy.10

The circuit court found that the qualified revocation 
or amendment provision requiring Lawrence’s approval 

was contrary to public policy and void because it ignored 
the provisions of Supreme Court Rule of Professional 
Conduct 1.2—that an attorney is obligated to abide by 
his client’s decision so long as the direction given by the 
client isn’t contrary to the law, unethical or otherwise in 
violation of an ethical or legal obligation—and entered 
judgment on the pleadings.11 On appeal, the Illinois 
appellate court found that Lawrence’s conduct wasn’t 
sanctionable.12 Under Illinois law, provisions requiring a 
third party’s consent to modify a trust are permissible.13 
Thus, the appellate court held: 

Provisions in estate planning documents, which 
limited elderly clients’ power to amend or revoke 
documents by requiring consent of attorney, or 
alternatively, consent of court, were not void as 
against public policy or violative of rule of profes-
sional conduct requiring attorney to follow clients’ 
instructions, notwithstanding that attorney draft-
ed documents, where attorney did not mislead 
clients, clients were informed of provisions, attor-
ney did not have financial stake in estate plan, and 
attorney, following his discharge by clients, sought 

Roadblocks Faced by Attorneys 
Attorneys who try to be trailblazers in this area face 
roadblocks and may find themselves in hot water. Once 
an elder is involved with an individual who may be 
taking advantage of him, it may be too late for estate 
planners to come to the rescue, and the better or more 
practical remedy is to bring litigation after the elder’s 
death. Attorney confidentiality issues make it difficult 
or impossible to inform family members of a client’s 
diminishing capacity and concerns about new relations. 
This problem gets worse when the attorney has been 
terminated, typically when the caregiver, lover or friend 
is able to sway the elder to hire another attorney.  

Risky Business
When attorneys try to be proactive in preventing abuse 
of their clients, they may risk having their clients turn 
against them, thus discouraging attorneys from tak-
ing this step. In Dunn v. Patterson,3 a well-intentioned 
lawyer had to endure six years of litigation to exonerate 
himself from claims of misconduct. Lawrence Patterson, 
an Illinois attorney, represented the Dunns (an elderly 
couple) in connection with their estate planning. Each 
document he created for the Dunns included a qualified 
amendment and revocation provision, requiring that 
any amendment or revocation of the documents could 
only be executed with Lawrence’s written consent or by 
order of the court.4 Lawrence advised his clients that 
the trust protector provision would protect the original 
purpose of the trust from changes made through undue 
influence or elder abuse.5 He entered into a written 
retainer agreement with the Dunns in which they agreed 
to pay him $225 per hour, with total fees not exceeding 
$2,850 without the Dunns’ consent.6 

The Dunns executed their documents on June 12, 
2006.7 Five months later, Lawrence received a letter 
from another attorney, Timothy McJoynt, informing 
Lawrence that the Dunns had retained Timothy to 
modify the estate plan that Lawrence had drafted and 
that the Dunns “no longer wanted their ability to revoke 
or amend their estate planning documents to be contin-
gent on Patterson’s approval and, therefore, wished to 
remove his name from the documents and make other 
minor amendments.”8 Lawrence responded by letter on  
Nov. 16, 2006, stating, in pertinent part, “For my clients 
to make any changes in their plan it is necessary for 
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obtained new counsel and continuing to bill legal fees 
to them after he no longer represented them, Lawrence 
engaged in conduct involving dishonesty, fraud, deceit 
or misrepresentation; conduct that was prejudicial to 
the administration of justice; and conduct tending 
to defeat the administration of justice or to bring 
the courts or the legal profession into disrepute. The 
Hearing Board recommended that Lawrence be sus-
pended from the practice of law for three months and 
until he completed the ARDC Professional Seminar.20 
The Hearing Board noted that Lawrence not only failed 
to meet with the Dunns, but also placed numerous 
conditions on the meeting that effectively prevented it 
from taking place, including advising the Dunns’ new 
attorney he would charge $225 per hour for the meeting 
and that he wouldn’t attend any meeting unless he met 
with the Dunns alone.21 The Hearing Board found that, 
regardless of his trust protector role, Lawrence had no 
basis to refuse to meet with the Dunns in the presence 
of their attorney and therefore acted unreasonably.22 
The Hearing Board found that while Lawrence might 
have been entitled to some fee for acting in his capacity 
as trust protector, he wasn’t entitled to bill the Dunns 
for legal services after his services were terminated and 
that, by doing so, Lawrence acted dishonestly and in 
a way that brings the legal profession into disrepute.23 

Lawrence appealed to the ARDC Review Board.  
After the appellate court reversed the circuit court 
in the civil case, the Review Board examined and 
reversed the Hearing Board’s decision.24 The Review 
Board found that Lawrence didn’t engage in miscon-
duct by refusing to meet with the Dunns and their 
new counsel. Lawrence received no response when 
he: (1) wrote to the Dunns, asking them to sign and 
return an enclosed form stating that it was their 
intent to discharge him, and (2) advised the Dunns’ 
new counsel that if the Dunns intended to terminate 
him and release him from liability, they needed to 
put it in writing. The fact that Lawrence “wished to  
determine that the Dunns were not being taken advan-
tage of without the presence of the person who intended 
to ‘dramatically change much of ’ what Respondent had 
put in place to protect them was not unreasonable.”25 
The Review Board quoted the appellate court’s descrip-
tion of what might have occurred had Lawrence agreed 
to make such changes without ascertaining that the 
Dunns were competent and not being unduly influenced  

to meet with them before agreeing to grant or 
refuse consent.14  

The appellate court noted that the revocation provi-
sions executed by the Dunns were consistent with the 
duty of an attorney to follow his clients’ instructions pur-
suant to Rule 1.2 of the Rules of Professional Conduct.15 
Under the assumption that Lawrence was terminated 
as the Dunns’ attorney, he wasn’t acting as the Dunns’ 
attorney when he declined to consent to the revocation 
of the trust and, therefore, didn’t violate his duty to 
follow his clients’ wishes.16 The appellate court stated 
that with respect to Lawrence’s actions in creating the 

documents and trying to meet with his former clients, 
“We do not find Patterson sanctionable. Rather, we find 
it admirable and consistent with the highest ideals of the 
bar. In light of the obvious expense to Patterson, we will 
leave it to other estate planners whether they wish to use 
this particular method of estate planning.”17

The Illinois Attorney Registration & Disciplinary 
Commission (ARDC) filed a disciplinary action against 
Lawrence approximately nine months after the circuit 
court determined the qualified amendment provisions 
he drafted to be contrary to public policy.18 While the 
disciplinary decision was pending, the appellate court 
reversed the circuit court’s decision.19 One of the counts 
in the disciplinary action related to the Dunns alleging 
overreaching of the attorney-client relationship and the 
failure of Lawrence to abide by his clients’ decisions con-
cerning the objectives of representation in violation of 
Rule 1.2(a) of the Illinois Rules of Professional Conduct. 

The majority of the ARDC’s Hearing Board found 
that, by refusing to meet with the Dunns when they 
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of the elderly. Specifically, exploitation of the elderly is 
committed when anyone who stands in a position of 
trust and confidence, or has a business relationship with 
the elderly person or disabled adult, knowingly obtains 
or uses that person’s property for the temporary or per-
manent use of the offending person or a third person. 
The crime of exploitation of the elderly can result in a 
first-, second- or third-degree felony depending on the 
value of the property involved.32 

Florida cases that have addressed Florida  
Statute 825.103 have largely held that the evidence was 
insufficient to support a conviction of exploitation of an 
elderly person or disabled adult.33 In Franke v. State,34 
a Hollywood, Fla. 52-year-old stockbroker, Cynthia 
Franke, and her 48-year-old husband were found guilty 
of exploitation of the elderly in 2013 when they became 
the beneficiaries of 94-year-old Mary Teris’ estate. A 
judge sentenced both to seven years in prison. However, 
Florida’s Fourth District Court of Appeal reversed the 
husband’s conviction after he spent two years in jail 
based on insufficient evidence. The same court reversed 
Cynthia’s conviction in December 2015. The reasoning 
of the appeals court judges was somewhat surprising. 

The state’s case was based on two theories under 
Florida Statute 825.103. The first was that: “(1) the 
defendant stood in a position of trust and confidence 
with the victim; (2) the defendant obtained [or endeav-
ored to obtain] funds belonging to the victim with the 
intent to temporarily or permanently deprive the victim 
of those funds; and (3) the defendant used deception or 
intimidation to obtain the funds.”35 The second theory 
required the state to prove that Cynthia obtained or 
endeavored to obtain funds belonging to Mary with 
the intent to temporarily or permanently deprive Mary 
of those funds and that Cynthia knew or should have 
known that Mary lacked the capacity to consent.36

The court focused on the terms “obtain” and “endeav-
or” in the statute, which required that Cynthia attempt 
or try to take or exercise control over Mary’s property or 
that Cynthia use, dispose of or transfer Mary’s property. 
The appeals court determined that this element was 
lacking under either theory: 

Under the first theory, the state argued that 
Cynthia endeavored to deceptively obtain 
Teris’s property by having herself named as the  
residuary beneficiary when she ‘guided’ Teris 

and stated that Patterson “might very well have been 
called to answer” why he’d done so.26 The Review Board 
also found that the evidence was insufficient to support 
the Hearing Board’s finding that Lawrence acted dis-
honestly in billing the Dunns for the time he expended 
in his role as their trust protector. In the Review Board’s 
view, “the mere fact that Respondent characterized his 
time as legal services is not sufficient proof of dishon-
est intent.”27 Further, in his first communication with 
the Dunns’ new counsel and several times thereafter, 
Lawrence suggested the court approval alternative to 
his qualified amendment and revocation provision. 
Had the Dunns and their counsel taken the court 
approval route, such additional fees would have been 
avoided.28 Based on its findings, the Review Board con-
cluded that Lawrence’s actions didn’t violate the Rules of 
Professional Conduct. 

Hard to Prove
The National Conference of State Legislatures publishes 
an annual report on proposed and enacted legislation 
addressing financial crimes against the elderly. Its 2016 
summary lists 33 states, the District of Columbia and 
Puerto Rico as having addressed some form of financial 
abuse of the elderly and vulnerable adults in various 
ways in the 2016 legislative session.29

Even in jurisdictions that have laws against exploita-
tion of the elderly, it can be hard to bring a successful 
case. The laws are difficult to enforce without the 
cooperation of the individual who’s the subject of abuse. 
Frequently, the elder who’s being abused defends his 
abuser, unwilling to acknowledge that someone he cares 
about may be taking advantage of him. The elder may 
believe that an alleged abuser is the only individual 
preventing him from being placed in a nursing home.30

Florida Statutes Chapter 825 is titled “Abuse, Neglect, 
and Exploitation of Elderly Persons and Disabled 
Adults.” Florida Statutes Section 825.101(4) defines an 
elderly person as “a person 60 years of age or older who 
is suffering from the infirmities of aging as manifested 
by advanced age or organic brain damage, or other phys-
ical, mental, or emotional dysfunctioning, to the extent 
that the ability of the person to provide adequately for 
the person’s own care or protection is impaired.”31 

Florida Statutes Section 825.103(1) entitled 
“Exploitation of an elderly person or disabled adult; pen-
alties” sets forth the elements of the crime of exploitation 
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when it applies only to a future expectancy in a will or 
trust and not a present transfer as decided in Franke?

Estate planners and financial advisors need to con-
sider alternatives to help prevent financial exploitation 
that’s best combatted before the potential abuser obtains 
a clear path to financial assets of the elderly client. 
Protections incorporated into estate plans may be an 
effective way to prevent financial exploitation. However, 
as noted in the discussion of Dunn, attorneys can find 
themselves in civil litigation and face ethical charges 
when trying to be proactive in helping their clients. 
While ultimately, the drafting attorney was cleared, the 
Dunn case provides due warning to attorneys who may 
otherwise be willing to be proactive in protecting their 
clients and is an example of why state legislatures should 
consider enacting laws to permit attorneys, financial 
institutions and others to be more proactive when signs 
of financial exploitation of clients become apparent 
without fearing civil litigation or Bar ethics violations.

Legislative solutions. The New York Times recently 
published an article titled, “Declaring War on Financial 
Abuse of Older People.”41 The article reports on the 
story of Amy A. Lecoq, whose grandmother, Mariana 
Cooper, was swindled out of her life savings by an 
individual who befriended her. Mariana was a widow 
who lived by herself. She gave more than $217,000 to 
her “friend” with the expectation that she would be paid 
back. Mariana first provided checks to her friend and 
subsequently gave her a power of attorney.42 

The New York Times article quoted Senator Susan 
Collins (R-Maine) who called financial fraud against 
older Americans “a growing epidemic that costs 
seniors an estimated $2.9 billion annually.”43 Because 
financial elder exploitation is considered underreport-
ed by victims, exact statistics regarding how often it 
occurs aren’t available.

Minnesota’s Bill HF 3536 introduced in the 2015-
2016 session wasn’t enacted but included a compre-
hensive approach to protecting elders that should be 
considered, in our opinion, for all states. Among the 
provisions included were: (1) individuals who commit 
an act of financial exploitation against a decedent may 
be barred from any benefits under the elder’s will, 
elective share and homestead, and the individual who 
committed the act of financial exploitation is treated as 
if such individual predeceased the elder even without a 
conviction if a judge finds by the preponderance of the 

to [attorney] Mr. Friedman, and was at the 
office—but not in the room—when some of 
the amendments were executed. However, this 
evidence is not inconsistent with Franke’s theory 
that being named beneficiary was an unsolicit-
ed gift. Franke and Teris had been friends for 
thirty years and Franke constantly helped Teris 
throughout the years.37

Under the second theory, the state alleged that 
Cynthia endeavored to obtain Mary’s property knowing 
that Mary lacked the capacity to consent. The court, 
however, determined that this theory failed “for the 

same reason as the first—the evidence was not inconsis-
tent with Franke’s hypothesis that she did not obtain or 
endeavor to obtain Teris’s property because Teris named 
her a beneficiary as an unsolicited gift.”38

Further, the court noted that none of the property 
would pass to Cynthia until after Mary passed away 
and stated, “although we need not decide the issue in 
this case, it does not seem that obtaining the future 
expectancy of property under a will or trust falls 
under the purview of the statute. Prior reported cases 
which we have found addressing section 825.103 have 
concerned a present transfer of property, not a future 
expectancy in a will or trust.”39 The court in Franke 
stated, “Where the only proof of guilt is circumstan-
tial, no matter how strongly the evidence may suggest 
guilt, a conviction cannot be sustained unless the evi-
dence is inconsistent with any reasonable hypothesis 
of innocence.”40 

Possible Protections
How can attorneys protect elderly clients from financial 
exploitation if courts are willing to ignore exploitation 
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who may become an abuser, but those who are in a posi-
tion of trust are all possible abusers, including caregivers 
and others who may develop relationships with them. 
Most clients respond they can take care of that. Yet, we 
find that our clients who were at one time at the top of 
their fields in business, now in their 80s, are succumbing 
to illness and diminished capacity and are being taken 
advantage of through financial exploitation. 

Steps to take with clients. To avoid the potentially 
litigious effects of Dunn, attorneys can use other meth-
ods (aside from acting as trust protectors) to reduce 
their clients’ risk of financial exploitation. At the first 
client-attorney meeting, most estate-planning attorneys 
request that their potential new client fill out a financial 
data sheet. In addition to completing this standard 
form, attorneys should request that clients identify any 
family history of Alzheimer’s and dementia. The form 
should ask the client to state when his family member 
was diagnosed with the condition and how progressive 
the disease was. The attorney’s client software should 
identify clients with a family history of Alzheimer’s 
and dementia. Once identified, attorneys can be on 
the lookout for signs of diminished capacity, especially 
around the time that the client’s other family members 
were diagnosed. The form should also ask whether 
the client is undergoing any treatment or is taking any 
medications that may affect his mental capacities. Such 
client should consider creating a panel of advisors and 
physicians (the Panel) to meet with periodically to eval-
uate him. The Panel could consist of two or more of a 
psychiatrist or psychologist, another physician (such as 
a geriatric physician, internist or cardiologist), one or 
more family members, an attorney who may or may not 
represent the client and the client’s CPA. 

Annually, the Panel could assess the client’s mental 
capacity. If the client decides that he wishes to amend 
or rewrite his estate-planning documents, the client will 
have to appear before the Panel so that the Panel can 
assess the client’s capacity and determine if the client 
should be permitted to make the requested change and/
or bring an action to have a guardian appointed. Of 
course, each Panel member will want to be indemnified 
and held harmless for his actions, and some may want 
to be compensated. Using a Panel, reviewing the client’s 
family history of Alzheimer’s or dementia during the 
initial client conference and creating protective irrevo-
cable trusts that limit the elder’s ability to unilaterally 

evidence that an act of financial exploitation occurred 
based on a number of factors to be considered as stated 
in the proposed statute; (2) insurance companies shall, 
pending a court order, withhold payment of policy pro-
ceeds to all beneficiaries when written notice has been 
provided that the insured may have been a victim of 
the crime of financial exploitation and the beneficiary 
may have perpetrated the crime; and (3) courts may 
hold assets otherwise distributable from an estate to 
the accused abuser in trust or escrow until the court 
determines if the accused abuser’s interests are barred 
under the statute.44

Minnesota Bill H.F. 3536, if enacted, would have 
allowed a judge to withhold estate assets from a person 
accused of financial exploitation of a vulnerable adult.45 
As such, Minnesota provides an example of a proposed 
law that, if enacted in Florida, may have resulted in a dif-
ferent decision in Franke because it specifically addresses 
future inheritances, such as those from wills or trusts.

A California law proposal that wasn’t enacted would 
have required an individual convicted of a crime involv-
ing the abuse of an elder adult to register for the 
remainder of his life with all police departments and the 
sheriff in the county where the individual was convicted 
and in the county where he resides. Under the bill, an 
individual who receives a certificate of rehabilitation 
and isn’t in custody, on parole or on probation, may 
be relieved from the duty to register. The bill makes 
it a misdemeanor for an individual who’s required to 
register to willfully violate any requirements related to 
registration.46 New York created a statewide registry of 
elder abuse and maltreatment reports.47 A New York 
proposed bill provides a third party who reports sus-
pected financial abuse with immunity from any civil or 
criminal liability.48 

Drafting solutions. Some techniques that we’ve used 
with success include having clients convey portions of 
their assets to irrevocable trusts with individuals other 
than the elder client as a co-trustee or as sole trustee. 
Some have appointed family members as trustees, and 
others have appointed corporate trustees. Each alterna-
tive requires the elder to agree to give up a level of con-
trol that he may be unwilling to do. When estate-plan-
ning attorneys discuss these issues with clients and 
suggest safeguards such as those previously noted, the 
clients frequently question why they need protection. 
We advise our clients that there’s never certainty as to 
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withdraw funds and/or change beneficiaries are just 
a few methods that attorneys can use to reduce their 
clients’ risk of financial exploitation. Yet, based on Dunn, 
attorneys who provide creative options that aren’t  wide-
ly accepted or practiced (such as the requirements in 
Dunn to have the drafting attorney or a court approve 
a trust amendment or revocation) risk being subject 
to claims for public policy breaches and ethical viola-
tions. Thus, the enactment of laws addressing financial 
elder exploitation is necessary to benefit both elderly 
clients and those attorneys who make a good faith 
effort to initiate the types of measures described above 
to combat these problems before it’s too late.        

—This article is based on an earlier version of the 
same topic that was published in the Spring 2017 issue of 
ActionLine, a Florida Bar Real Property, Probate & Trust 
Law Section publication.
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