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I. The Minimum Distribution Rules after the Participant's Death. 1 

A. Minimum Required Distributions after the Participant's Death. The 
minimum distribution rules apply to the beneficiary after the participant's death. To 
determine what post death minimum distribution rules are relevant certain important 
information must be gathered: 

1. Did the participant die before or after his or her required beginning 
date? Post death minimum required distributions are calculated in a different 
fashion depending upon whether the participant died before or after his required 
beginning date. 

2. How many plan beneficiaries are there? If there is more than one 
beneficiary, determination must be made of whether the "separate accounts rule" 
applies. This is important since the minimum distribution rules apply separately to 
each separate account if the separate accounts rule applies. 

3. Are the named beneficiaries "Designated Beneficiaries?" The term 
"Designated Beneficiaries" is a specific code defined term that is important to 
understand. In addition, the final identity of beneficiaries is not determined for 
minimum distribution rules until September 30th of the year following the year of 
the participant's death. 

4. What type of distributions does the plan allow? The participant's plan 
may require a faster distribution than set forth under the minimum distribution rules. 

8. Minimum Required Distributions if the participant dies before the 
required beginning date. Minimum required distributions after the participant's death if 
he died prior to the required beginning date depend upon the beneficiary. For all 
beneficiaries other than the surviving spouse, minimum required distributions must 
commence no later than December 31st of the year after the year of the participant's 
death. 

1. The only beneficiary is the surviving spouse. If the surviving spouse is 
the sole beneficiary, the surviving spouse's life expectancy is used for the 
applicable distribution period . In some cases as discussed below, the five year 
rule may apply. The distributions to the surviving spouse over her life expectancy 
must begin no later than December 31st of the year after the year of the 
participant's death, or, if later, December 31st of the year the participant would have 
reached age 70 %. 

2. An individual beneficiary who is not the surviving spouse. For an 
individual beneficiary who is not the surviving spouse, the applicable distribution 
period is the beneficiary's life expectancy unless the five year rule applies. 

1 David E. Mou le, Stetson College of Law (class of 2008) contributed invaluable research and writing to 
this outline. 

2 



3. Non-individual beneficiaries. If the beneficiary of the plan is not an 
individual or a qualified see-through trust, it is considered that the plan has no 
Designated Beneficiary. The five year rule payout applies because the participant 
died before his required beginning date. 

4. Multiple beneficiaries. If there is more than one beneficiary, the 
application of the separate accounts rule must be determined. If the separate 
accounts rule applies, the applicable distribution period would be calculated based 
upon who that beneficiary is according to the rules set forth above in this section 
B. However, if the separate accounts rule does not apply to the multiple 
beneficiaries then two other rules apply. 

a. First, if any of the multiple beneficiaries are not individuals, it is deemed 
that the participant had no Designated Beneficiary, and therefore, the only 
available distribution is the five-year rule. 

b. Second, if all of the multiple beneficiaries are individuals (either outright 
or beneficiaries of a qualifying see-through trust) the applicable distribution 
period is the life expectancy of the oldest Designated Beneficiary. 

5. See-through trust. If the plan beneficiary is a see-through trust (section IV 
of this outline), any individual beneficiaries of the trust are treated as the 
participant's Designated Beneficiaries. If there is more than one beneficiary, the 
multiple beneficiary rules apply. If the sole beneficiary of the trust is the surviving 
spouse see section J below. The applicable distribution period for a see-through 
trust is the life expectancy of the oldest trust beneficiary. 

C. Minimum required distributions if the participant dies after the required 
beginning date. If the participant dies on or after the required beginning date, the 
determination of the required distribution period after death is dependent upon who the 
beneficiary is of the inherited benefits. Remember, that the plan may require a faster 
distribution than the minimum distribution rules. In addition, distributions must begin no 
later than December 31st of the year after the year of the participant's death. 

1. The sole beneficiary is the surviving spouse. The applicable distribution 
period is the longer of the life expectancy of the deceased participant or the 
surviving spouse's life expectancy. 

2. An individual beneficiary who is not the surv1vmg spouse. The 
applicable distribution period is the longer of the individual beneficiary's life 
expectancy or the life expectancy of the deceased participant. 

3. No designated beneficiary. If the beneficiary is not an individual or 
qualifying see-through trust, then the participant has no Designated Beneficiary 
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and the applicable distribution period is what would have been the participant's 
remaining life expectancy. 

4. Multiple beneficiaries. If there is more than one beneficiary of the plan 
designated, the determination of whether the separate accounts rule applies must 
be determined. If the separate accounts rules does apply, a determination of the 
applicable distribution period is based upon that single beneficiary as set forth 
above in section E below. If the separate accounts rule does not apply, the 
applicable distribution period is determined in two ways. 

a. First, if the beneficiaries are not all individuals, the participant is deemed 
to have no Designated Beneficiary, and therefore, the applicable distribution 
period is the participant's remaining life expectancy. Reg . §1.401 (a) (9)-4, A-3 
(third sentence), and §1.401 (a) (9)-5, A-5(a) (2). 

b. Second, if all the beneficiaries are individuals or qualifying see-through 
trusts, the applicable distribution period is the greater of the life expectancy of 
the oldest Designated Beneficiary or what would have been the remaining life 
expectancy of the participant. Reg. § 1.401(a)(9)-5, A-5(a)(1), (A)-7)(a)(1). 

5. See-through trusts. If the beneficiary is a see-through trust then the 
individual beneficiaries of the trust are treated as the participant's Designated 
Beneficiaries. If the sole beneficiary of the trust is the participant's surviving 
spouse see section J below. In all other cases, the applicable distribution period 
is the life expectancy of the ·oldest trust beneficiary or the remaining single life 
expectancy of the participant if greater. Reg. § 1.401 (a)(9)-5, A-5(a)(1 ), A-7(a)(1 ). 

D. Year of death minimum distribution. Regardless of whom the beneficiary of 
the account is, the minimum required distribution for the participant for the year of death 
must be taken by the beneficiary of the account. The amount of the minimum required 
distribution for the participant's year of death is the amount the participant was required 
to take minus what the participant actually took. If there are multiple beneficiaries, the 
beneficiaries can take a pro rata share of the participants remaining minimum required 
distribution, or the participants required minimum distribution can be satisfied by any 
beneficiary taking out the required amount. 

E. Computing minimum distributions for a beneficiary's life expectancy. 
The computation of the applicable distribution period for a designated beneficiary is the 
"life expectancy pay out period" or "stretch" method. Reg . § 1.401 (a)(9)-5, A-5(c)(1 ). This 
life expectancy of beneficiary calculation does not apply if the sole Designated Beneficiary 
is the surviving spouse (section J of this outline). 

The minimum required distribution using the life expectancy pay out period is 
computed by dividing the year-end account balance by the applicable distribution period 
(also known as the "divisor") obtained from IRS tables. The beneficiary's life expectancy 
is always computed using the Single Life Table rather than whichever table was used to 
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calculate the participant's minimum required distribution. In addition, post death minimum 
required distributions are computed using the fixed-term method, rather than the annual 
recalculation method used during the participant's life, unless the surviving spouse is the 
sole beneficiary. 

F. The participant dies before the required beginning date and no 
designated beneficiary. If the participant dies before his required beginning date and 
the participant has no Designated Beneficiary, the five-year rule applies. § 
401 (a)(9)(B)(ii), Reg. § 1.401 (a)(9)-3, A-4. If the five-year rule applies all benefits must 
be distributed no later than December 31st of the year that contains the fifth anniversary 
of the participant's date of death. Reg. § 1.401 (a)(9)-3, A-2. Under the five-year rule 
there is no required minimum distribution. The only requirement is that the entire IRA 
account balance be distributed to the beneficiary prior to December 31st of the year that 
contains the fifth anniversary of the participant's death. Reg. § 1.401 (a)(9)-3, § 54.497 4-
2, A-3(c). 

G. Death of a· participant on or after the required beginning date with no 
designated beneficiary. The only payout option available to the beneficiary if the 
participant dies on or after his or her required beginning date with no Designated 
Beneficiary is the participant's single life expectancy payout. Reg. § 1.401 (a)(9)-5, A-
5(a)(2). 

If the IRA benefits are left to a Designated Beneficiary, then the applicable 
distribution period in the case of the participant's death on or after the required beginning 
date is the longer of the participant's life expectancy or the beneficiary's life expectancy. 
Reg.§ 1.401(a)(9)-5, A-5(a)(1). 

The IRS's single life table is used to find the divisor based on the age the 
participant had obtained on his birth date in the year of his death. The life expectancy for 
the year of the participant's death, reduced by one year, is the divisor for the first year of 
distribution (the year after the year of the participant's death). The divisor is reduced by 
one each year thereafter (fixed-term method). Reg. § 1.401 (a)(9)-5, A-5(a)(2), (c)(3). 

The single life table and the uniform life time table should not be confused. The 
uniform life time table is used by the participant during his life and also applies for the 
year of his death. The uniform life table recalculates the participant's life expectancy each 
year. On the other hand, the single life table is the only table used to compute minimum 
distributions to a Designated Beneficiary from inherited plans beginning with the year after 
the year of the participant's death regardless of whether the applicable distribution period 
is the beneficiary's life expectancy or the participant's. 

H. Aggregation of inherited IRAs. A beneficiary who has inherited multiple IRAs 
from one decedent is allowed to aggregate such IRAs with each other for the purpose of 
determining and making minimum required distributions from such inherited IRAs. Reg. 
§ 1.401 (a)(9)-A, A-1. A beneficiary is not allowed to aggregate an inherited IRA with his 
own IRAs nor with IRAs inherited from any other decedent. As a corollary to this, the 
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regulations do not allow multiple IRAs inherited by different beneficiaries from a single 
participant to be pooled so that the minimum required distributions paid to one beneficiary 
can fulfill the distribution require applicable to another beneficiary. 

I. Payment of benefits after the Designated Beneficiary's death. The person 
entitled to the benefits after the death of the original beneficiary is called the "Successor 
Beneficiary." Reg. § 1.401 (a)(9)-4, A-4(c), Reg. § 1.401 (a)(9)-5, A-7(c). Most plans allow 
the beneficiary to name a successor beneficiary. For those plans that do not allow the 
naming of a successor beneficiary, the plan typically defaults to the payment of the 
remaining benefits to the beneficiary's estate, and that would also be the case if the 
beneficiary does not name a successor beneficiary. As far as the IRS is concerned, it 
does not matter to whom the account passes since it has no effect on the applicable 
distribution period. 

When the applicable distribution period is based upon the life expectancy of a 
Designated Beneficiary, the death of a Designated Beneficiary prior to the end of the 
applicable distribution period does not affect the minimum requ ired distribution. Simply, 
distributions must continue to be made over the remaining life expectancy of the now 
deceased Designated Beneficiary. Reg. § 1.401 (a)(9)-5, A-7(c)(2) . 

There are two situations in which the above rule may not apply. First, if the 
participant's sole Designated Beneficiary was the participant's surviving spouse, and 
second, if the plan documents require the original beneficiary to survive a certain period 
of time in order to be entitled to the benefits. 

J. The Surviving Spouse: Special Rules. The Code generally provides more 
favorable treatment when the spouse is the beneficiary. However, in order to take 
advantage of some of these more favorable rules, the surviving spouse must also be the 
sole beneficiary. 

1. Spouse is more than 10 years younger. If the surviving spouse is the 
sole beneficiary and more than 10 years younger than the deceased participant, 
the participant's lifetime minimum required distributions are determined using the 
Joint and Last Survivor Table, instead of the Uniform Lifetime Table. 

2. Participant dies before his required beginning date. If the surviving 
spouse is the sole Designated Beneficiary and the participant dies before his 
required beginning date, annual distributions need not begin until the later of: 

a. The year after the year of the participant's death, or 
b. The year in which the participant would have attained 70%. 

3. Recalculated Life Expectancy. If the surviving spouse is the sole 
beneficiary and takes out benefits using her life expectancy as the applicable 
distribution period, her life expectancy is recalculated each year. 
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4. The surviving spouse has the unique ability to roll over her inherited 
benefits to another retirement plan tax-free. The surviving spouse need not be 
the sole beneficiary to accomplish this. However, if the surviving spouse is also 
the sole beneficiary, she may treat the inherited IRA as her own. 

K. Determination of Sole Beneficiary Status. A spouse is the sole beneficiary 
if she stands to inherit all the benefits. The existence of contingent beneficiaries does not 
impair this status, as long as the surviving spouse is the sole primary beneficiary. The 
ownership of an IRA divided into separate accounts and payable to multiple beneficiaries 
is decided individually based on each separate account. 

A sole beneficiary must be: (1) a beneficiary on the date of death and (2) the sole . 
beneficiary on the account by September 3Qth of the year following the year in which the 
participant died. Therefore, an account payable to multiple beneficiaries can be "cleaned 
up" in favor of the surviving spouse through disclaimer, distribution, or separate accounts 
if completed prior to this date. 

L. Required Commencement Date2 for Surviving Spouse. The required 
commencement date for distributions to the surviving spouse depends upon whether the 
participant died before or after his required distribution date. 

1. Participant Dies on or after His Required Beginning Date. If the 
participant died on or after his required beginning date the required commence 
date for distributions is December 31st of the year after the year of the participant's 
death. The surviving spouse must also make sure to withdraw any portion of the 
year of death minimum required distribution that was not distributed during the 
participant's life, by December 31st of the year of death. 

2. Participant Dies before His Required Beginning Date. If the participant 
dies before his required beginning date and the spouse is the sole designated 
beneficiary, the required commencement date is the later of (1) the year after the 
year of the participant's death or (2) the year in which the participant would have 
attained age 70%. 

M. Death of Surviving Spouse Prior to Her Required Commencement Date. 
A surviving spouse may die prior to the date she is required to begin taking distributions 
from the inherited IRA. If the participant dies before his required beginning date and the 
spouse is the sole Designated Beneficiary, then the surviving spouse's death prior to her 
required commencement date causes the required minimum distribution to be calculated 
based on a new distribution period . Assuming the benefits are payable to a Designated 
Beneficiary of the surviving spouse (e.g. a contingent beneficiary named to take after 
surviving spouse), the new distribution period is based on the life expectancy of the 
surviving (now deceased) spouse's Designated Beneficiary's life expectancy or the 5-

2 This is not an IRS term. It was coined by Natalie B. Choate "Life and Death Planning for Retirement 
Benefits" 61h Edition, 2006. 
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year rule if the surviving spouse did not name a Designated Beneficiary. In this situation, 
the IRS simply considers the rules as if the surviving spouse. were the participant. 

N. Determining Spouse's Life Expectancy. There are several methods for 
determining minimum required distributions for benefits left to a surviving spouse, 
although only one method is applicable to a particular situation. 

1. Spousal Rollover. A surviving spouse that rolls over inherited benefits to 
her own plan calculates her minimum required distributions using the Uniform Life 
Table. The surviving spouse is now the participant, rather than the beneficiary. 

2. Elect to treat as own IRA. If the surviving spouse elects to treat her 
inherited IRA as her own IRA, her minimum required distributions are calculated 
using the Uniform Life Table. The surviving spouse is now the participant. Note, 
however, that the minimum required distribution for the year of the decedent's 
death remains based on the minimum required distribution applicable to the 
decedent. 

3. Distributions during life. If the surviving spouse is the sole Designated 
Beneficiary, her applicable distribution period is her life expectancy and the Single 
~ife Table is used to calculate the minimum required distributions. The same is 
applicable for a see-through trust named as sole beneficiary if the surviving spouse 
is the sole beneficiary of the trust. 

4. Multiple Designated Beneficiaries. If the surviving spouse is one of 
multiple designated beneficiaries, and is the oldest, the Single Life Table and the 
fixed term method are used. This situation is most likely to occur when an IRA is 
payable to a trust in which there are multiple beneficiaries, and the surviving 
spouse is the oldest beneficiary. 

5. Surviving Spouse Dies after Her Required Commencement Date. If the 
surviving spouse dies on or after her required commencement date, her successor 
beneficiary's minimum required distributions are based on the surviving (now 
deceased) spouse's life expectancy using the fixed-term method: Beginning with 
the year after the year of death, using the age the surviving spouse would have 
attained had she survived and reduced by one year for each successive year. The 
successor beneficiary must take any minimum required distributions the surviving 
spouse may have failed to take during her year of death. 

0. Trust For Spouse May Receive Same Treatment as Spouse. In some 
situations, a trust for the sole or primary benefit of the surviving spouse may be afforded 
some of the same preferential treatment to which a surviving spouse is entitled. 

1. Conduit Trust. If the surviving spouse is deemed to be the sole trust 
beneficiary of a conduit trust that was named as sole beneficiary of the IRA, the 
conduit trust will enjoy the benefits of a surviving spouse (as listed above) with one 
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notable exception: the spouse may not elect to treat the IRA as her own. This is 
because the IRS requires the surviving spouse to be the sole beneficiary of the 
IRA and does not recognize a trust (even if the spouse is the sole beneficiary of 
the trust) for this purpose. 

2. Grantor Trust. The regulations do not discuss grantor trusts. However, if 
the surviving spouse is the owner of all the grantor trust property, the same rules 
as in (1) above should apply, but again this is uncertain. 

3. QTIP Trust. Typical QTIP and most credit shelter trusts will not enjoy any 
of the benefits of a surviving spouse. This is because the remainder beneficiaries 
are determined to have acquired an interest in the trust property (as it grows), and 
so the surviving spouse cannot be considered the sole beneficiary. 

NOTE: Required lifetime distributions for the participant who designates a 
conduit or grantor trust as his beneficiary are calculated using either the Joint and 
Last survivor Table or the Uniform Lifetime Table-whichever produces a lower 
minimum required distribution for the year. A participant who names a QTIP or 
credit shelter type trust as the beneficiary of his IRA calculates his lifetime 
distributions using the Uniform Lifetime Table. 

P. Importance of the Designated Beneficiary. Beneficiaries who are 
"Designated Beneficiaries" are able to take advantage of the rules allowing their minimum 
required distributions to be based on their own life expectancy, not that of the participant. 
If there is no designated beneficiary, then the minimum required distributions to the 
beneficiary are calculated using either the 5-year rule (if the participant died before his 
required beginning date) or the life expectancy of the participant (if the participant died 
after his required beginning date). 

1. Determination of beneficiary. The beneficiary of the I RA is generally 
determined by the contract itself. The participant's will does not control the 
distribution of non-probate property such as an IRA (assuming the IRA is not paid 
to the participant's estate). Therefore, the beneficiary of an IRA will be the 
beneficiary named by the participant on the beneficiary designation form or the 
plan default beneficiaries if the participant does not designate his own beneficiary. 
A plan will normally specify a primary beneficiary and several contingent 
beneficiaries. If the primary beneficiary survives the participant, the contingent 
beneficiaries have no interest in the IRA and the primary beneficiary becomes the 
beneficiary (however, some plans may require a survival period of 60 days, etc.). 

2. Determination of Designated Beneficiary. Not all beneficiaries are equal; 
some are Designated Beneficiaries and some are not. Designated Beneficiaries 
are able to distribute inherited benefits over their own life expectancy. A 
Designated Beneficiary must be: 
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a. An Individual. An estate, charity, LLC, partnership, or corporation are 
not considered individuals for this purpose, and therefore cannot be a 
Designated Beneficiary. However, the beneficiaries of a trust may be 
considered individuals, and thus designated beneficiaries, if it is possible to see 
through the trust to ascertain the individual trust beneficiaries. The individual 
need not be mentioned by name as long as an identifiable class is listed. "To 
my spouse" or "to my children" are acceptable. Additionally, naming "the 
beneficiaries of my estate" or "the residual beneficiaries of my estate" still 
allows for there to be a designated beneficiary, if these individuals are 
identifiable by another document, such as a will. Note here the difference 
between naming "my estate" and "the beneficiaries of my estate." 

b. Identifiable. If there are multiple beneficiaries, it must be possible to 
determine the oldest beneficiary's life expectancy (in order to calculate 
minimum required distributions). All multiple beneficiaries must be individuals. 

c. Designated by the terms of the plan. The beneficiary must also either 
be set forth in the terms of the plan or designated by the participant if the plan 
allows, as most do. 

3. Participant Failed to Complete Beneficiary Designation. A participant 
who failed to complete his beneficiary designation form may still have a designated 
beneficiary if the plan itself lists an individual or individuals who are beneficiaries 
(and not the estate). The IRS will not consider a beneficiary named by the personal 
representative to be a designated beneficiary if the participant failed to name a 
beneficiary. 

Q. Rules for Multiple Beneficiaries. There are two rules the IRS uses when 
there are multiple beneficiaries. Both rules can have potentially negative effects. Luckily, 
there are ways to circumvent these rules. The multiple beneficiary rules are: 

a. The participant has no designated beneficiary unless ALL of the 
beneficiaries are individuals. 

b. If all the beneficiaries are individuals, the applicable distribution period is 
the oldest beneficiary's life expectancy. 

These rules may be overcome by (1) removing a beneficiary or (2) creating 
separate accounts. 

1. Removing a beneficiary. "Any person who was a beneficiary as of the 
date of the employee's death, but is not a beneficiary as of September 30 (of the 
year after the year of the participant's death) is not taken into account in 
determining the employee's designated beneficiary ... " Reg. § 1.401 (a)(9)-4, A-
4(a). This allows for beneficiaries who are not individuals to be removed by means 
of distribution or disclaimer, if completed prior to September 30 of the year 
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following the year of the participant's death. A beneficiary is removed by 
distribution if the entire amount payable to the beneficiary is done so by this 
"beneficiary finalization date."3 A beneficiary is removed by disclaimer if he 
disclaims his entire interest by the beneficiary finalization date. 

2. Establish separate accounts. The multiple beneficiary rules may also be 
circumvented by establishing separate accounts. An account may be separated by 
physically separating assets payable to multiple beneficiaries into individual 
accounts. Another way is for the plan to purchase a nontransferable annuity 
contract for each individual beneficiary. Additionally, some IRA contracts 
automatically establish separate accounts upon the death of the participant if there 
are multiple beneficiaries; if the IRA provider keeps track of accounting for each 
account individually, this is enough to establish separate accounts. However, a 
beneficiary designation that simply states "to my three children" is not enough 
alone to create separate accounts without some other action. A separate account 
must satisfy the following: 

a. The interest of the beneficiary must be established as a fraction or 
percentage. A pecuniary amount designated to a beneficiary ($10, 000 to my 
niece, Greta) does not qualify (unless under local law gains and losses are 
allocated to pecuniary bequests). 

b. The separate accounts must be established by December 31 of the year 
after the year of the participant's death for purposes of determining the 
applicable distribution period. If the separate accounts are established by this 
date, the applicable distribution period for each account will be determined 
separately. However, accounts may be separated at any time; the drawback 
is the applicable distribution period for each separate account remains the 
applicable distribution period determined on December 3_1 of the year after the 
year of the participant's death. 

Multiple beneficiaries of an estate or trust that is the beneficiary of an IRA 
may not create separate accounts for the purpose of determining their applicable 
distribution period. However, such beneficiaries may divide their inherited benefits 
and compute their minimum required distributions individually. 

R. Penalty for Failure to Take Minimum Required Distribution. The IRS 
imposes a penalty on the payee (not the provider!) for failure to take a minimum required 
distribution. The penalty is 50% of the amount that should have been distributed. If faced 
with such a penalty, there are several possible steps that one can take: 

1. 5-Year Rule. The 5-year rule can be used for a sole beneficiary that misses 
a minimum required distribution. There is an automatic waiver of penalties if the 
5-year rule is complied with. 

3 This is not an IRS term. It was coined by Natalie B. Choate "Life and Death Planning for Retirement 
Benefits" 61h Edition, 2006. 
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2. Waiver. The IRS may waive the penalty on a case by case basis. The 
payee uses Form 5329 to report the penalty and plead for a waiver. The payee 
must establish that (1) the failure was due to reasonable error and (2) that 
reasonable steps are being taken to correct the error. 

3. Extension. The IRS can extend the minimum required distribution deadline 
in the cases of delay in the receivership of the plan by an insurance agency (for an 
insured plan) or for a review period for a Qualified Domestic Relations Order. 

II. Some Issues for Married Participants. 

A. Simultaneous Death Clauses. The Uniform Simultaneous Death Act of 1993 
presumes that, if a participant names his spouse as his beneficiary, and they die 
simultaneously, the spouse predeceased the participant. A will or trust that contains a 
presumption to the contrary (the spouse survives the participant) will not control IRA 
benefits. Such a provision must be made on the beneficiary designation form or within 
the plan itself. 

8. Spouse's Ability to Rollover Inherited Benefits. The surviving spouse has 
the important ability to roll over inherited benefits to her own plan, provided the surviving 
spouse is the sole beneficiary. Through such rollover, the spouse becomes the 
"participant," rather than the beneficiary, and is therefore able to enjoy the benefits of 
such participant status. The advantages include: 

1. Possible Postponement of Minimum Required Distributions. 
Beneficiaries must begin taking their distributions by end of the year after the year 
of the participant's death. By contrast, a spouse who rolls over her inherited 
benefits to her own plan may, like any other participant, may choose not to take 
her minimum required distributions until her own required beginning date. That is, 
the spouse need not take a minimum required distribution until the year in which 
she will attain age 70%. 

2. Longer applicable distribution period. Any beneficiary who inherits IRA 
benefits calculates their applicable distribution period based on their own (single) 
life expectancy. However, a spouse who rolls over an inherited IRA calculates her 
applicable distribution period based on the Uniform Life Table. The Uniform Life 
Table uses the IRS's hypothetical 10 year younger life expectancy along with the 
surviving spouse's life expectancy in this calculation. The result is lower minimum 
required distributions. 

3. Advantage upon Spouse's Later Death. The surviving spouse who rolls 
over her inherited benefits has the ability to name her own designated beneficiary. 
Upon the surviving spouse's death, her designated beneficiary has the ability to 
take the benefits based on his own life expectancy. Compare this with a spouse 
who inherited an IRA, but did not roll it over: upon the spouse's death, the 
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applicable distribution period for the benefits does not change for her successor 
beneficiary. · 

4. Lump Sum Distributions. Some plans provide for a lump sum payment 
upon the participant's death. A spousal rollover is an excellent way to still allow 
for periodic payments. 

C. Spouse under Age 59%. The 10% penalty on distributions taken before age 
59% does not apply to death benefits from an inherited IRA (i.e. no spousal rollover) . 
Therefore, a spouse under 59% may withdraw such benefits penalty-free. However, the 
surviving spouse may instead wish to rollover the IRA to provide a more favorable result 
for her own beneficiaries. Doing so will cause the IRA to become her own plan, and as 
such she will not be able to withdraw benefits before she reaches age 59% without 
incurring the 10% penalty (unless she qualifies for an exception). 

There are several options when dealing with this: 

1. Status-Quo, then Rollover. The younger than 59% surviving spouse may 
choose to leave the IRA as is until she reaches age 59% and then roll over the 
plan. This way, the surviving spouse can withdraw the funds she needs penalty 
free. Like any other inherited IRA, she will be required to withdraw her yearly 
minimum required distribution. 

2. Series of Substantially Equal Periodic Payments. The younger than 
59% surviving spouse may choose to immediately roll over her inherited IRA to 
provide a more favorable outcome to her beneficiaries upon her death. 
Additionally, the young surviving spouse may want to stop her minimum required 
distributions. In this case, the young surviving spouse may still withdraw funds if 
needed from her rolled over plan using the "series of substantially equal period 
payments" method. 

3. Estimate Spouse's Needs. Another option is to estimate the needs of the 
younger than 59% surviving spouse and leave that amount in the decedent's IRA, 
and roll over the remaining amount. This will provide the surviving spouse's 
beneficiaries with additional options if the surviving spouse dies prematurely, but 
will still allow her to have the income she may need. 

4. Rollover if Lump Sum Required. If the plan calls for a lump sum 
distribution, the younger than 59% surviving spouse may roll over the lump sum to 
an IRA in the deceased participant's name. The surviving spouse is then able to 
take the distributions penalty free. 

D. Spousal Rollover. The surviving spouse may elect to roll over her inherited 
IRA from the deceased participant at any time, even if after the surviving spouse's 
required beginning date. However, the surviving spouse must be the sole beneficiary and 
have unlimited right of withdrawal of the IRA. The surviving spouse may not have her 
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right to withdraw limited, as by a prenuptial agreement or terms of the IRA. Benefits 
received by the surviving spouse in excess of the minimum required distribution (or, if the 
plan calls for a lump sum distribution) must be rolled over within 60 days if they are to 
remain tax free. 

Remember that minimum required distributions may not be rolled over. 
Additionally, the surviving spouse may not roll over the inherited IRA until the minimum 
required distribution for the year of the participant's death is withdrawn (if applicable). 
This is true even if the surviving spouse elects to roll over the I RA in the same year as 
the participant's death. 

1. How the Surviving Spouse Rolls Over. The surviving spouse may roll 
over her inherited IRA (provided she meets the necessary requirements) through 
several means. First, the surviving spouse may simply designate the account in 
her own name. Second, a contribution to the account by the surviving spouse acts 
as an election by the spouse to treat the account as her own. (However, a 
contribution to an account of inherited benefits of the same decedent does not 
count in this regard). And third, if the surviving spouse fails to take a minimum 
required distribution that was required by her as "beneficiary." 

2. Eligible Plans for Rollover. A pre-existing IRA owned by the surviving 
spouse or a new IRA created for the purpose of the rollover are eligible plans into 
which the benefits can be rolled. Even if ordinarily she would not be eligible to 
create a new IRA, the surviving spouse is allowed to for this purpose. 

3. Rollover through Estate or Trust. A surviving spouse may roll over 
benefits she receives through an estate or trust if she is the sole beneficiary of the 
estate or trust, or she has the right to, demands, and receives the IRA as part of 
her share of the estate or trust. It is essential here that the surviving spouse has 
the ability to distribute, or demand distribution of, the benefits. If she receives the 
IRA through the discretion of a third party or a method of calculation that 
determines the distribution of benefits (such as an ascertainable standard) the 
surviving spouse's ability to roll over will be unavailable. 

Note: The executor of the deceased surviving spouse's estate may not 
elect to roll over her IRA. 

E. The Marital Deduction. There are some unique rules relative to the marital 
deduction that apply to retirement plan benefits. Benefits payable to the surviving spouse 
outright and benefits payable to certain marital deduction trusts, such as a QTIP trust or 
general power of appointment trust, can qualify for the marital deduction. 

1. Benefits Payable Outright to the Surviving Spouse. As long as the 
surviving spouse is a U.S. citizen, the benefits are payable directly to her and she 
has the unrestricted right to withdraw all of the benefits, the benefits will qualify for 
the marital deduction. 
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2. Benefits Payable to a QTIP Trust. There are three requirements that must 
be met before benefits payable to a QTIP trust can qualify for the martial deduction. 

3. The Dual Martial Deduction Requirements. The IRS's position is that 
both the retirement plan benefit and the marital deduction trust must meet the 
marital deduction requirements. Therefore: 

a. The personal representative of the estate is required to elect on the 
estate tax return, Form 706, QTIP treatment for both the retirement benefit and 
the marital trust. Rev. Ruis . 2006-26 and 2000-2. 

b. The plan beneficiary designation form does not need to contain all the 
marital deduction language. As long as the trust instrument contains the 
required language of giving the spouse the annual right to all of the trust income 
and all of the plan's income, both the retirement benefits and marital trust will 
qualify for the marital deduction. 

4. The Dual Income Requirements of a Marital Deduction Trust. As far as 
the marital trust is concerned the surviving spouse must be given the right to 
receive for life all the income of the trust. In addition, the surviving spouse must 
be entitled to all of the income of the retirement plan that is paid to the trust. As 
far as the IRS is concerned there are two ways to calculate the retirement plan's 
income: 

a. The income of the plan is either the plan's "internal investment income" 
(the so-called "trust within a trust" approach) or 

b. An annual unitrust percentage amount that is deemed appropriate (i.e. 
3% - 5%). Rev. Ruis. 2006-26, 2006-22 I.RB. 939. (See section IV B 4 of this 
outline.) 

The approach of determining income of a retirement plan distributions to a trust 
under the 1997 Uniform Principal and Income Act [Fla. Stat. § 738.602 (2002)] has been 
rejected by the IRS as an inappropriate method. Rev. Rul. 2006-26. This is the so-called 
10% rule where it is deemed that 10% of any minimum required distribution paid to a trust 
is income and 90% is deemed principal. 

Since we do not have a statutory cure for this all income issue, the trust document 
must contain the necessary language that the surviving spouse not only has the right to 
all income of the trust, but, in addition, the right to receive all income of any retirement 
plan benefits paid to the trust by adopting the internal investment income approach or the 
annual unitrust percentage approach. 

5. Minimum Required Distributions v. Retirement Plan Income. The 
trustee of a marital trust is required to withdraw annually from the retirement plan 
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the minimum required distribution. This required distribution may be larger or 
smaller than the retirement plan's annual income. Since a trust will require the 
trustee to withdraw all the income from the retirement plan to comply with the 
marital deduction rules, what is really being mandated is that the trustee must 
withdraw from the trust annually the larger amount of the minimum required 
distribution and the income of the retirement plan. Calculations for both amounts 
would have to be made each year. If the minimum required distribution is larger 
than the plan's income, for marital deduction purposes, there is no requirement 
that the surviving spouse receive the full amount of the minimum required 
distribution. 

The easiest way to deal with the all income requirement is to draft the trust 
document to require the trustee to withdraw the entire retirement plan's annual income. 
If the plan's annual income is less than the minimum required distribution an additional 
amount must be withdraw. If the plan's entire annual income exceeds the minimum 
required distribution the surviving spouse can roll over to her IRA distributions in excess 
of the plan's income. 

6. The Method of Dividing the Retirement Plan Matters. If retirement plan 
benefits are being divided between two separate trusts, such as a marital 
deduction trust and a credit shelter trust, the safest formula to use is a fractional 
one. A pecuniary formula may trigger income in respect of a decedent by the 
trusts. 

Ill. Disclaimers. 

A. Qualified Disclaimers. A qualified disclaimer is one that satisfies IRC § 2518, 
and is not treated as a taxable transfer. Disclaimers can be a very helpful tool for cleaning 
up an estate upon a decedent's death. There are many requirements for a qualified 
disclaimer. These include: 

a. The disclaimer must be unconditional and irrevocable. 

b. The disclaimer must be in writing. 

c. The disclaimer must meet a certain deadline, normally nine months. 

d. The disclaimer must be delivered to the correct party or parties. For an IRA, 
the correct party is the party in possession of the property, namely the custodian 
of the account, along with the executor of the estate. 

e. The disclaimed property must pass to the swrviving spouse or to someone 
other than the disclaimant. 

f. The property must pass to another without any direction by the disclaimant, 
even if the disclaimant is the surviving spouse. This means that a disclaimer from 
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a discretionary trust to another discretionary trust with the same trustees is not 
permitted . 

g. The disclaimant may not have accepted any interest or benefit that was 
disclaimed. 

h. Though not valid under state law, a disclaimer may still be qualified IRC 
§2518. 

8. What is Acceptance? A disclaimant may not have accepted any interest or 
benefit for a qualified disclaimer to be valid . Generally, the disclaimant must have 
performed some affirmative act to count as acceptance. The mere retitling an account to 
the beneficiary's name, or an automatic deposit of benefits into the disclaimant's account 
would not alone constitute acceptance. Rather, acceptance occurs in the following 
situations: 

1. Acceptance of Income. Any acceptance of dividends, interest, or rent from 
property are considered acceptance. If a would-be disclaimant receives such 
monies, he should return the amount along with a letter reciting his intent to 
disclaim the dividend, interest, or rent. 

2. Control. The disclaimant may not "direct others to act with respect to the 
property." Any exercise of control over the property to be disclaimed is an act of 
acceptance. 

3. Consideration for Disclaimed Property. The disclaimant may not have 
accepted, or contract to accept, any consideration for his disclaimer of the 
property. 

C. Exception. A beneficiary who is also the fiduciary of the property may act in 
his capacity as fiduciary and still disclaim the property as beneficiary. However, the 
disclaimant must only exercise his fiduciary powers for preservation or maintenance of 
the property. He may not, even in his capacity as fiduciary, direct any benefit of the 
property, unless governed by a determinable standard. 

D. Receipt of Distribution. A beneficiary may disclaim all, or only a portion of 
his benefits. By taking a distribution, the beneficiary does not necessarily accept the 
entire plan. The beneficiary may still take the minimum required distribution for the year 
of the participant's death, and later disclaim all or a portion of the remaining account. 
Additionally, withdrawing an amount greater than the minimum required distribution is 
acceptance of the total amount withdrawn, but the remaining balance in the account may 
still be disclaimed. 

E. Fiduciary Disclaimer. An executor or trustee of the participant's estate may 
not disclaim benefits that are payable to the participant's estate. The participant, though 
deceased, is considered to have accepted the benefits. 
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F. The Beneficiary's Executor. After a participant dies, and his entitled 
beneficiary later dies, such beneficiary's executor will generally be able to disclaim the 
benefits payable to the beneficiary. Several exceptions can apply in certain situations, 
however. 

IV. Trust as Beneficiary. 

A. The Definition of Trust Income Relative to IRA Distributions to a Trust is 
Important. Distributions from an IRA to a trust must be allocated between income and 
principal. This is important for several reasons. First, the rights of an income beneficiary 
and the remainder beneficiary (who will receive the remain ing principal) are different. 
Second, for marital deduction trusts such as QTIP and general power of appointment 
trusts, the income of the IRA and the income of the trust must be determined and paid 
annually to the surviving spouse. So which income definition should be used? 

. 1. Trust Accounting Income v. Federal Gross Income. A distribution to a 
trust from a retirement plan will , in most all cases,· be part of the trust's gross 
income for federal income tax purposes. However, for trust accounting purposes 
the distribution will be allocated betWeen income and principal either by the terms 
of the trust document or by state law if the trust document does not define income 
for plan distribution purposes. For example, a $100,000.00 IRA payable to a trust 
for which the trustee withdraws the full amount immediately after the participant's 
death will treated as principal for trust accounting purposes [Fla. Stat. § 
738.602(3)], but will be considered income for federal income tax purposes. 

2. Trust Accounting Income v. Minimum Required Distributions. 
Minimum required distributions payable to a trust may or may not be trust 
accounting income. The trustee must allocate each minimum required distribution 
between income and principal either by referring to the terms of the trust document 
or in default of such terms by state law. 

B. Importance of Properly Drafted Income Definition. In all trust documents it 
is important to draft an appropriate definition of income. It becomes especially important 
where retirement plan benefits are payable to a trust and when the trust is seeking 
qualification for the martial deduction. In this case the trust should adopt either the trust
within-a-trust definition of income or the unitrust concept of income. Rev. Rul. 2006-26. 

1. Trust-Within-a-Trust. The trust-within-a-trust concept of income is that the 
investment income of the retirement plan is treated as the income of the trust for 
trust accounting purposes. This approach works well with IRA's where the trustee 
is investing the assets of the I RA and therefore knows the amount of its investment 
income. Where the trustee does not have access to investment income 
information of a retirement plan such as a defined benefit plan, the unitrust 
approach should be used. 
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2. Unitrust Income Definition. The unitrust income approach gives to the 
income beneficiary a percentage (between 3% and 5%) of the total value of the 
trust instead of fiduciary accounting income. This approach has been approved in 
Florida. Fla. Stat. § 738.1041. 

Either one of these definitions of income is acceptable by the IRS in qualifying a 
trust for the marital deduction when the trust is the beneficiary of IRA distributions. 

C. Florida's Definition of Income. If the trust document does not define income 
and principal for retirement plan distributions payable to trusts then by default Fla. Stat. § 
738.602 of the Florida Principal and Income Act will apply. Florida modified its definition 
of income and principal in 2009 to comply with Rev. Rul. 2006-26 as follows: 

1. Separate Account. For an IRA holding assets exclusively for the benefit 
of an account owner and the value of the assets is ascertainable at any time or the 
administrator of the IRA maintains records that show receipts and disbursements 
associated with the IRA, income of the IRA may be calculated either under the 
"trust-within-a-trust" method or the "unitrust income" method. Fla. Stat. § 
738.602(2)(a). 

2. Non-Separate Account. For a fund for which the value of the participant's 
right to receive benefits can be determined only by the occurrence of a date or 
event as defined in the governing instrument, income of the fund can only be 
calculated under the "unitrust income" method. Fla. Stat. § 738.602(3). 

V. Minimum Required Distributions for Trusts. 

A. Minimum Required Distributions for Trusts. It is typically better to have a 
plan name a Designated Beneficiary (individuals) because of the more favorable 
distribution treatment, that is, distributions will be made over the life expectancy of the 
individual beneficiary. When a plan names a non-individual as beneficiary (i.e. there is no 
Designated Beneficiary) in most all cases the required distributions from the plan are on 
a faster and usually less desirable schedule. A trust is obviously not an individual and 
therefore is not a Designated Beneficiary unless the trust qualifies as a "see-through 
trust." An estate can never be a Designated Beneficiary even if the will creates a 
testamentary trust. If plan benefits are left directly to the trustee of the testamentary trust, 
and not the estate, the testamentary trust may be a Designated Beneficiary if the 
testamentary trust is a see-through trust. 

B. The Importance of See-Through Trust Status. Retirement plan benefits left 
to a see-through trust will allow the benefits to be paid over the life expectancy of the 
oldest trust beneficiary. Retirement plan benefits left to a trust that does not qualify for 
see-through status must be distributed using the no Designated Beneficiary rules. The 
no Designated Beneficiary rules require that the plan must be distributed to the trust 
beneficiaries over a five or six year period if the participant died before his required 
beginning date, and over the remaining life expectancy of the participant if he died after 
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his required beginning date. Usually, distributions over the oldest trust beneficiary's life 
expectancy creates a longer deferral of benefits than under the no Designated Beneficiary 
rules. 

C. See-Through Trust Status. The minimum required distribution ("MRD") rules 
allow plan benefits to be distributed over the life expectancy of a Designated Beneficiary 
(DB). The general rule is that a DB must be an individual; however, under certain 
circumstances a trust named as beneficiary may be considered a DB if it is a see-through 
trust. For a trust to qualify as a see-through trust, it must comply with five rules. Reg. 
§ 1.401 (a)(9)-4, A-5(b ). 

Rule 1: The trust must be valid under state law. 

Rule 2: The trust is irrevocable or will become irrevocable upon the death of 
the participant. 

Rule 3: The beneficiaries of the trust must be identifiable from the trust 
document. 

Rule 4: The administrator of the plan must timely receive certain 
documentation. 

Rule 5: All the trust beneficiaries must be individuals. 

For plan distribution purposes, the beneficiaries of a see-through trust will be 
treated as if they were named directly as the beneficiaries of the plan, with two exceptions. 
First, the "separate accounts" rule will not apply, and second, there can be no spousal 
rollover. 

Rules 3, 4 and 5 will be discussed below. Rules 1 and 2 are relatively straight 
forward and will not be expanded upon in this outline. 

1. The Beneficiaries of the Trust Must Be Identifiable from the Trust 
Document. The purpose of the requirement that the trust beneficiaries must be 
ascertained from the trust document is that the identity of the oldest beneficiary 
must be known since the minimum required distributions will be based upon the 
oldest beneficiary's life expectancy (Applicable Distribution Period). Reg. 
§1.401 (a)(9)-4, A-1 states: "A designated beneficiary need not be specified by 
name in the plan or by the employee to the plan ... so long as the individual who is 
to be the beneficiary is identifiable under the plan. The members of a class of 
beneficiaries capable of expansion or contraction will be treated as being 
identifiable if it is possible to identify the class member with the shortest life 
expectancy." Therefore, a trust that has as beneficiaries the participant's spouse 
and children will meet this requirement since no one can be added to the class of 
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beneficiaries who may have a shorter life expectancy.4 However a trust that names 
the grantor's children and their spouses as beneficiaries will not pass this 
requirement because it is possible that a child marries a spouse that is older than 
the beneficiaries identified as of the participant's death. 

The beneficiary with the shortest life expectancy is initially identified as of 
the participant's death. However, if this requirement is not met at that time the 
trust may still qualify if the unidentifiable class member may be removed by 
disclaimer or otherwise as of the Beneficiary Finalization Date (September 3Qth of 
the year after the year of the participant's death). 

2. The Required Documentation. The administrator of the plan is typically 
the custodian of the IRA. The required documents must be received by the 
administrator by October 31st of the year after the year of the participant's death. 
In other words, one month after the Beneficiary Finalization Date. The 
documentation required to be furnished by the trustee set forth in Reg. 
§1.401(a)(9)-4, A-6(b) is either: . 

a. "Provide the plan administrator with a final list of all beneficiaries of the 
trust (including contingent and remaindermen beneficiaries with a description 
of the conditions on their entitlement) as of September 30 of the calendar year 
following the calendar year of the [participant's] death; certify that, to the best 
of the trustee's knowledge, this list is correct and complete and that the [other 
requirements] are satisfied; and agree to provide a copy of the trust instrument 
to the plan administrator upon demand .... " 

or 

b. "Provide the plan administrator with a copy of th'e actual trust document 
for the trust that is named as a beneficiary of the [participant] under the plan as 
of the [participant's] date of death." 

3. All the Trust Beneficiaries must be Individuals. Meeting the 
requirements of rules 1-4 above only means that the beneficiaries of the trust will 
be treated the same as if they were named directly as beneficiaries (except for the 
separate accounts rule and spousal roll-over). If the trust is going to qualify for 
see-through trust status and thereby be a Designated Beneficiary, all the 
beneficiaries of the trust must be individuals. 

VI. Determining the Trust Beneficiaries. 

For MRD purposes for a trust, the difficult part is determining if all the beneficiaries 
of the trust are individuals and which trust beneficiary is the oldest. For this determination, 

4 It is possible that a participant's child could adopt someone that is older than the oldest identifiable 
beneficiary under the trust. This issue has not been addressed by the IRS. The trust document could be 
drafted to prevent this result. 
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it must be ascertained which trust beneficiary must be included and which beneficiary 
may be excluded. 

A. Allocating IRA Benefits to a Certain Share of the Trust. When retirement 
plan benefits are payable to a trust ("funding trust") which in turn subdivides into 
subshares or subtrusts, and the retirement plan benefits are allocated to less than all the 
subshares or subtrusts, the question arises whether the determination of the identity of 
beneficiaries (Rule 3) and whether those beneficiaries are individuals (Rule 5) is applied 
at the trust level or the subshare or subtrust level. For example, a trust that divides upon 
the participant's death into a marital trust and a credit shelter trust and which allocates 
the IRA to the marital trust. 

1. Trust's Interest in the Benefits. It appears that if retirement plan benefits 
are payable to a funding trust (i.e. grantor's revocable living trust) which in turn get 
allocated to a subshare or subtrust, only the beneficiaries of the subshare or 
subtrust will be counted, not all the beneficiaries of the Funding Trust. Reg. 
§1.401(a)(9)-4, A-5(a). 

2. Subtrust Named Directly. If a subtrust is named directly and the fomding 
trust does not do the allocation, then only the beneficiaries of the subtrust are 
counted for Rules 3 and 5. 

3. Retirement Plan Benefits Allocated Pursuant to the Trustee's 
Discretion. If the trustee of the funding trust has discretion to determine which 
assets of the trust, including retirement plan benefits, be distributed to the trust's 
subshares or subtrusts, and the trustee distributes all of the retirement plan 
benefits to a particular subshare or subtrust, can the other beneficiaries of the 
funding trust be disregarded for Minimum Required Distribution purposes? A 
private letter ruling answered yes to this question where the funding trust had 
sufficient assets to satisfy pre-residual bequests and the other subshares and 
subtrust, and where state law did not give the right to beneficiaries to demand that 
they get paid from the retirement plan benefits. PLR 2002-21061. Of course a 
private letter ruling can only be relied upon by the parties to it. The better choice 
would be to name the subshare or subtrust directly. 

4. Retirement Plan Benefits Directed by the Funding Trust be Allocated 
to Subshare or Subtrust. If the terms of the funding trust require the retirement 
plan benefits be distributed to certain beneficiaries or a certain subtrust, or directs 
that certain beneficiaries or subtrusts cannot be the recipient of the retirement plan 
beneficiaries, then the other trust beneficiaries should be disregarded. For 
example, the funding trust directs all retirement plan benefits to the marital trust 
even though that may leave the credit shelter trust underfunded. 

B. IRA Benefits Payable to a Trust or Estate - the Separate Accounts Rule. 
When IRA benefits are payable to several individuals, for example equally to the 
participant's children, the IRA is divided into separate inherited IRAs, one for each 
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beneficiary. The required minimum distribution for each inherited IRA is the life 
expectancy of its beneficiary. This is called the separate accounts rule. However, when 
IRA benefits are payable to a trust the separate accounts rule may or may not apply. 

1. Applicable Distribution Period for Benefits Payable to a Trust. When 
IRA benefits are payable to a trust and the trust in turn divides the benefits among 
the beneficiaries, the separate accounts treatment is not available. 

Ruth Example: Ruth names her revocable trust as the beneficiary 
of her IRA. Her revocable trust by its terms distributes the trust estate 
outright and equally among Ruth 's children. The successor trustee 
of Ruth's trust will divide the IRA into separate inherited IRAs, one 
for each of Ruth's children, but the separate accounts rule relative to 
the applicable distribution period will not apply. The applicable 
distribution period for each of the inherited IRAs will be the life 
expectancy Ruth's oldest child . Reg. §1.401 (a)(9)-4, A-5(c). 

John Example: John names his estate as the beneficiary of his 
IRA. By the terms of his will, his estate is divided into separate 
shares for his children to be held by a trustee for each child until the 
child reaches a certain age. The personal representative of John's 
estate will divide the IRA into separate inherited IRAs, one for each 
child, to be held by the trustee for the benefit of the child. The 
separate accounts rule relative to the applicable distribution period 
will not apply. The applicable distribution period for each of the 
inherited IRAs will not be the life expectancy of John's oldest child 
as was the case in the above example. Instead, since an estate can 
never be a designated beneficiary, the applicable distribution period 
will be determined under the 5 year rule (if John died before his 
required beginning date) or John's remaining life expectancy (if he 
died after his required beginning date). Reg. §§1.401 (a)(9)-3, A-
4(a)(2) and 1.401 (a)(9)-5, A-5(a)(2). 

2. Structuring the Trust to Achieve Separate Accounts Status. If the 
participant wants to divide his or her IRA among several beneficiaries, and wants 
each beneficiary to be able to take the benefits over the life expectancy of that 
beneficiary, then the following steps must be taken. To achieve separate account 
status for the applicable distribution period, the division of the benefits must be 
done at the "plan level" and not the "trust level. " 

Ruth's Example: To have each one of Ruth's children take their 
individual inherited IRA over that child's life expectancy and not over 
the life expectancy of Ruth's oldest child is easy to accomplish. She 
would simply name her children as the direct beneficiaries of her IRA 
and not her revocable trust. The plan does the dividing ("plan level") 
not her trust ("trust level"). 
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John's Example: John situation is more difficult to accomplish 
separate account status for applicable distribution purposes. John 
must do two things: 

First, his will must establish a separate trust for each one of his 
children. IRA benefits payable to a testamentary trust which divides 
the benefits into separate shares is not enough. The testamentary 
trust must create separate subtrusts that will have their own tax 
identification number and file their own tax return to achieve separate 
account status for applicable distribution period purposes. Whether 
the testamentary trust that divides into subtrusts for each beneficiary 
is created through a will or revocable trust make no difference. 

Second, John must designate directly each separate subtrust as a 
beneficiary of the IRA (the division is being made at "plan level" and 
not at "trust level"). He can do this in two ways. He could set up a 
separate IRA for each subtrust and name that subtrust directly as the 
beneficiary, or he could designate the beneficiaries of a single IRA in 
some portion to each subtrust. 

In following both of these steps, each of John's children will be able 
to take his or her inherited IRA over their own life expectancy. 

C. The Beneficiary Finalization Date. 5 A person or entity named as a beneficiary 
of a participant's retirement plan benefits as of the participant's death will not be counted 
as a beneficiary if he, she or it does not remain a beneficiary as of the Beneficiary 
Finalization Date. The Beneficiary Finalization Date is September 30th of the year 
following the year of the participant's death. 

A beneficiary does not remain as such if such beneficiary's interest in the 
retirement benefits has been eliminated either by distribution, disclaimer or other means. 
The purposes of determining who beneficiaries of a trust are for "see-through" status is 
applied as of the participant's death, but may be modified as of the Beneficiary Finalization 
Date. 

1. Distribution on or before September 30th. Here are some situations 
where "undesirable" beneficiaries were removed by distribution prior to the 
Beneficiary Finalization Date: 

Aida's Example: Alda left her IRA to a trust that distributed the plan 
benefits in specific percentages to her husband and children. The 
husband took his percentage in full by the Beneficiary Finalization 
Date and rolled it into his own IRA. The husband was disregarded 

5 This is not an IRA term. It was coined by Natalie B. Choate "Life and Death Planning for Retirement 
Benefits" 7th Edition, 2011. A book I highly recommend. 

24 



for determining the oldest beneficiary of the trust, leaving the life 
expectancy of the oldest child as the applicable distribution period. 

Thornton's Example: Thornton, age 60, left his IRA benefits to his 
revocable living trust. The beneficiaries of his trust were his ·nieces 
and nephews and his church in equal shares. Since not all of the 
trust beneficiaries are individuals, the trust fails to be a see-through 
trust and therefore it is not a designated beneficiary. Thornton 
passed away before his required beginning date resulting in the 5 
year payout rule applying. However, the trust had other assets to 
satisfy the church's share of the trust estate, and if the church's share 
is distributed prior to the Beneficiary Designation Date, the trust is 
left with only individual beneficiaries, allowing the IRA benefits to be 
paid over the life expectancy of the oldest of the nieces and 
nephews. 

2. Disclaimer Prior to September 30th. If a beneficiary disclaims his entire 
interest by the Beneficiary Finalization Date, he no longer considered a beneficiary. 
If the disclaimant was the oldest beneficiary, the next oldest beneficiary's life 
expectancy will become the applicable distribution period . Here are some 
examples: 

Hilda's Example: Hilda left her IRA to a trust for the life benefit of 
her sister with the remainder to Hilda's three nieces. If Hilda's sister 
(who is older than the nieces) disclaims her interest in the trust prior 
to the Beneficiary Designation Date leaving the nieces as the sole 
beneficiaries of the trust, the oldest niece's life expectancy becomes 
the applicable designation period. 

Ralph's Example: Ralph, age 75, left his IRA benefits to a marital 
deduction trust for benefit of his wife, Susie, age 65, for life with the 
remainder interest equally to his children. Ralph also gave Susie a 
special power of appointment to appoint the marital trust estate to a 
class of beneficiaries including his children and charities. The 
inclusion of charities as a potential beneficiary of the trust makes it 
flunk the see-through trust rules and the IRA would have to be paid 
to the trust not over Susie's life expectancy, but over Ralph's life 
expectancy. If Susie disclaims that part of her special power of 
appointment relative to the charities, the trust becomes a see
through trust and the benefits will be paid to the trust over Susie's life 
expectancy. 

D. The Mere Potential Successors Rule. As of the Beneficiary Designation Date 
it can be ascertained which beneficiaries of the trust will receive a share of the retirement 
plan benefits and which beneficiaries potentially may receive a share. The class of such 
beneficiaries is potentially endless. The question then arises as to which of these 
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beneficiaries must be included for applying the trust rules and which can be disregarded. 
Reg. §1.401 (a)(9)-5, A-7(c) tells us which of these potential trust beneficiaries can be 
disregarded in applying the trust rules. It is called the "mere potential successor rule" and 
it reads as follows: 

"(c) . Successor beneficiary - (1) A person will not be considered a 
beneficiary· for purposes of determining who is the beneficiary with 
the shortest life expectancy ... or whether a person who is not an 
individual is a beneficiary, merely because the person could 
become the successor to the interest of one of the employee's 
beneficiaries after that beneficiary's death. However, the preceding 
sentence does not apply to a person who has any right (including a 
contingent right) to an employee's benefit beyond being a mere 
potential successor to the interest of one of the employee's 
beneficiaries upon that beneficiary's death." Emphasis added . 

Sure that's clear! The mere potential successor rule divides trust into two 
classes: "conduit trusts" and "accumulation trusts." 

E. Conduit Trust for One Beneficiary. A conduit trust is a type of see-through 
trust where the trustee has no power to accumulate plan distributions in the trust. The 
IRS considers the conduit trust beneficiary as the sole beneficiary disregarding all 
potential successor beneficiaries. 

1. So what is a Conduit Trust? A conduit trust must require the trustee to 
distribute to the beneficiary any distributions the conduit trust receives after the 
participant's death and during the beneficiary's lifetime. The trustee has no 
authority to accumulate any plan distributions inside the conduit trust. 

2. Minimum Required Distributions for a Conduit Trust. For purposes of 
the minimum required distribution rules a conduit trust for a single individual, plan 
benefits are deemed to be paid only to that individual beneficiary, and therefore, 
the "all beneficiaries must be individuals" test is meet. All successor beneficiaries 
of the trust are deemed to be mere potential successors and therefore disregarded. 
The conduit trust is a safe harbor guaranteeing see-through trust status where the 
minimum required distribution is based solely on the life expectancy of the conduit 
trust beneficiary even though remainder beneficiaries may be older individuals, 
charities, or an estate. 

3. Payments for the Benefit of the Beneficiary. Payments to a guardian of 
a minor child or incapacitated person and payments to a spedal needs trust for the 
benefit of a disabled person should be considered payments "to" the conduit 
beneficiary. 
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4. Trust Administration Expense. Likewise, the fact that trust administration 
expenses of the conduit trust are paid from plan distributions to the trust, should 
not disqualify the trust from conduit trust status. 

F. Conduit Trust for Multiple Beneficiaries. It is possible to draft a conduit trust 
for multiple beneficiaries if by the terms of the trust (1) all distributions the trust receives 
from the retirement plan must be immediately paid out to one or more of the conduit 
beneficiaries, and (2) as long as any member of the conduit beneficiaries is living, no plan 
distributions can be accumulated in the trust for possible distributions to other 
beneficiaries. Here are some examples: 

Lillian Example: Lillian leaves her IRA plan benefits to a trust for 
the benefit of her children. By the terms of the trust, the trustee is 
required to distribute upon receipt all plan benefits to Lillian's children 
in such proportions as the trustee deems advisable for their health, 
education and maintenance. When the youngest of Lillian's children 
reaches the age of 30, the trust terminates, and the trustee is 
required to divide the IRA into separate inherited IRAs for each then 
living child. This trust would be considered a conduit trust. 

Dennis Example: Dennis's trust is the same as Lillian's, except it 
provides that if one of Dennis's children passes away before age 40, 
that child's share would be held for the benefit of that child's children 
for later distribution. Dennis's trust would not qualify as a conduit 
trust because plan distributions could be accumulated in the trust 
while some members of the conduit beneficiaries are still alive. 

G. Accumulation Trusts. If a trust is not a conduit trust, it is considered an 
accumulation trust.6 Unlike the trustee of a conduit trust, the trustee of an accumulation 
trust has the potential to accumulate, i.e. not pay out to the beneficiaries of the trust, some 
or all of the retirement plan benefits paid to the trust. Therefore, the remainder 
beneficiaries of the trust do count for purposes of the minimum required distribution rules. 

Reg. §1.401 (a)(9)-5, A-7(c) states: "Thus, for example, if the first beneficiary has 
a right to all income with respect to an employee's individual account during that 
beneficiary's life and a second beneficiary has a right to the principal but only after the 
death of the first income beneficiary (any portion of the principal distributed during the life 
of the first income beneficiary to be held in trust until that first beneficiary's death), both 
beneficiaries must be taken into account in determining the beneficiary with the shortest 
life expectancy and whether only individuals are beneficiaries. Emphasis added. 

The potential beneficiaries of an accumulation trust are endless. For example, 
who are the potential beneficiaries of a trust for the benefit of a surviving spouse for life 
with a remainder interest to children? Certainly the spouse and children are beneficiaries. 
But it's possible that a child passes away before the spouse and after the participant, do 

6 This is not an IRS term, but is widely used to describe this type of trust. 
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the beneficiaries that take that child's share either by the terms of the trust or by state law 
also count to determine the life expectancy of the oldest beneficiary and if all beneficiaries 
are individuals? Just how far do we go in this endless class of potential beneficiaries? 
Which beneficiaries count for the trust rules and which are considered "mere potential 
successors" and not counted? 

Example 1 of Reg. §1.401 (a)(9)-5 A-7(c)(3) states: "Under the terms of Trust P, 
all trust income is payable annually to B [spouse of the deceased participant, A], and no 
one has the power to appoint Trust P principal to any person other than B. A's children, 
who are all younger than B, are the sole remainder beneficiaries of Trust P. No other 
person has a beneficial interest in Trust P." Emphasis added. 

Example 1 with the interpretation of several private letter rulings has come to mean 
that we need not consider who would take the benefits if the children of A predeceased 
the participant's surviving spouse B, because the children of A are outright (unlimited) 
beneficiaries, and accordingly any beneficiary who takes only if the children of A die 
before Bis a "mere potential successor." 

H. Outright to Now Living Persons. As explained by Natalie Choate:7 

"Under the approach exemplified in (example 1 and the PLR's 
interpreting it) ... you test an accumulation trust by "counting" all 
successive beneficiaries down the "chain" of potential beneficiaries 
who could take under the trust, until you come to the beneficiary(ies) 
who or which will be entitled to receive the trust property immediately 
and outright upon the death of the prior beneficiary(ies) . That 
"immediate outright" person, entity or group is (or are) the last 
beneficiaries in the "chain" that you need to consider. If the 
immediate outright beneficiary(ies), and all prior beneficiaries in the 
"chain," are individuals, then the trust qualifies as a see-through trust, 
with the life expectancy of the oldest member of that group serving 
as the (applicable distribution period). Any beneficiary who might 
receive the benefits as a result of the death(s) of the immediate 
outright beneficiary(ies) is ignored as a "mere potential successor." 

These tests are applied at the time of the participant's death, "as if' the first trust 
beneficiary died immediately after the participant, and the next beneficiary in the chain 
died immediately after the first beneficiary, and so on until you reach the first "immediate 
outright" beneficiary, where you stop. The tests are not re-applied at the later actual death 
of any beneficiary. It makes no difference who in fact inherits the benefits when the first 
beneficiary later dies. Rather, the "snapshot" of the beneficiaries is taken once and only 
once, at the time of the participant's death, based upon the identities of the beneficiaries 
who actually survived the participant and on the hypothetical death of each of these 
beneficiaries immediately after the participant's death or immediately after the death of 
the prior beneficiary in the "chain." 

7 Section 6.3.08, Life and Death Planning for Retirement Benefits, 7th Edition, 2011. 
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Natalie Choate calls this type of trust an "outright-to-now-living-persons" (O/R-2-
NLP) trust. She suggests that either a conduit type trust be used or an O/R-2-NLP trust 
be used since these are only types of trust for which we have guidance. 

Steve's Example: Steve left his IRA benefits to a trust naming his 
wife as lifetime beneficiary with the trust remainder to his children to 
be held for their benefit until age 30. When Steve passed away, he 
was survived by his wife and all of his children were older than 30 
years of age. Since Steve's wife did not have full and unlimited 
benefits in the IRA (she had a life income and principal distributions 
within the trustee's discretion), the search for beneficiaries who count 
for the minimum required distribution rules for a trust continues. 
Upon Steve's death, if his wife immediately passed away, the IRA 
benefits would pass to his children outright because no child was 
under the age of thirty. Our search for potential trust beneficiaries 
ends because we found a beneficiary(ies) who would take the plan 
benefits completely and outright. Our class of beneficiaries has now 
been determined to be wife and children, and therefore the age of 
the oldest beneficiary can be determined (wife) for calculation of the 
applicable distribution period for the IRA payout. PLR 2004-38044. 

Sara's Example: Sara left her IRA benefits to a trust for the benefit 
of her son to be held in trust for his benefit until he reached the age 
of 40. If he passed away before the age of 40, the trust provided that 
his children would receive his share, and if he had no children, then 
to his heirs at law. Upon Sara's death, the son survived her but had 
not reached the age of 40. The son had no children at that time. 
Since the son did not get the IRA benefits outright, we must look at 
who are the beneficiaries of the trust if the son immediately passed 
away after his mother. Since the son did not have children when Sara 
died, the son's closest relative for his father who would take the 
benefits outright. The class of beneficiaries of the trust consists of 
the son and his father. It is the father's life expectancy that will be 
used to determine the IRA payout. PLR 2008-43042. 

I. Powers of Appointment. If a remainder interest is subject to a power of 
appointment upon the death of the life beneficiary of the trust, all potential appointees, as 
well as those who would take in default of exercise of the power, are considered 
beneficiaries, unless they can be disregarded under the rules of discussed in section C 
above. 

For a conduit trust with a single beneficiary, the remainder beneficiaries are 
disregarded. If the single conduit beneficiary has been given a power of appointment, all 
members of the class of appointees will not be counted even if there are non-individuals, 
like charities, among the potential appointees. 
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With an accumulation trust, remainder beneficiaries must be counted. If the 
accumulation trust wants to qualify for see-through trust status, all potential appointees, 
as well as all those who would take in default of the exercise of the power, must be (1) 
identifiable (2) individuals, who are (3) younger than the beneficiary whose life expectancy 
is the one the participant wants used as the applicable distribution period. 

1. Power to Appoint to Issue. A power of appointment given to a surviving 
spouse with the class of potential beneficiaries being the issue of the participant 
and his spouse would work. It is a clearly defined group of identifiable younger 
individuals. PLR 1999-03050. 

2. Power to Appoint to Spouses of Issue. A power to appoint to someone's 
spouse is a classic example of creating an unidentifiable beneficiary (unless it is 
limited to a specific spouse). Such a power of appointment would make the trust 
fail the see-through trust status. 

3. Power to Appoint to Charity. A power of appointment given to a surviving 
spouse that would allow her to appoint the trust estate to the participant's issue 
and charities of the spouse's choice would make the trust fail the see-through rules 
because there is a potential that a non-individual could end up as a beneficiary of 
the plan benefits. 

VII. Some Ideas for Estate Planning With the Minimum Required Distribution 
Rules. 

A. Trust for Disabled Beneficiary. There are several options available for a trust 
that is to receive retirement plan benefits to be used for a disabled beneficiary. The option 
that is best will depend upon whether or not the beneficiary needs to qualify for needs 
based government benefits and upon the identity of the remainder beneficiary. 

1. Conduit Trust. Under the conduit trust rules, all the retirement plan 
benefits received by the trustee will have to be immediately distributed to the 
beneficiary. This would most likely disqualify the beneficiary for any needs based 
government programs, and therefore, a conduit trust is not a suitable vehicle when 
qualifying for a needs based programs is important. However, it may be 
appropriate where qualification for needs based programs is not important such as 
when the parents are going to support the child through other means such as a 
separate trust set up for the disabled child's benefit. 

2. Accumulation Trust. A supplemental needs trust is designed to meet the 
supplemental needs of the disabled trust beneficiary. If the trustee is directed to 
use the income and principle for the disabled beneficiary for his or her health, 
education and maintenance, but not in such a way that such distributions would 
disqualify the beneficiary from certain government benefits that would be otherwise 
available to the disabled beneficiary. This type of special needs trust would be 
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considered an accumulation trust, and therefore, to gain see-through trust status 
all of the potential beneficiaries would have to be identifiable individuals. A special 
needs trust usually lasts for the disabled beneficiary's lifetime, so it is important 
that the remainder beneficiaries be individuals who are approximately the same 
age as the disabled beneficiary so that the applicable distribution is not unduly 
shortened. 

3. Charitable Remainder Trust with Payments to Special Needs Trust 
Due. If the plan participant is charitably inclined, it may be considered that the 
retirement plan benefits be payable to a charitable remainder trust. The charitable 
remainder trust would pay to the special needs trust set up for the disabled 
beneficiary the annuity amounts, which in turn the special needs trust would use 
for the benefit of the disabled person. 

8. Trust for Minors. How retirement benefits are left to a minor depends upon 
the planning objective of the participant. Is it the participant's goal to pay the retirement 
plan benefits over the life expectancy of the minor, or is the goal of the participant to use 
the money in the retirement plan for the health, education and welfare of the child while 
the child is growing up? 

1. Conduit Trust. A conduit trust may be a good choice when the retirement 
plan benefits are not going to be the primary support source for a minor beneficiary. 
It is also a safe harbor choice, which, in addition, gives flexibility to designating the 
remainder beneficiaries. On the other hand, a conduit trust may not be appropriate 
where the object is to support the minor beneficiary while they are growing up. The 
required minimum distributions would be small and may not be sufficient to take 
care of their financial needs while a minor. The conduit trust could be designed so 
that the trustee has the authority to distribute retirement plan benefits to the minor 
for his or her health, education and welfare over and above distributing to the minor 
the required minimum distribution each year. 

2. Circle Trust. If a conduit trust is not appropriate for the circumstances, an 
accumulation trust for the minor beneficiary must be used. The problem comes in 
as to who will receive the benefits if the minor dies while the trust is still in effect. 
That contingent remainder beneficiary counts as a beneficiary for the purposes of 
the minimal distribution trust rules, and it can be difficult to figure who that 
remainder beneficiary should be. The minor's future unborn issue do not count. 

If the accumulation trust is for the benefit of several minors, a solution is 
that the retirement plan benefits can only be used for those minors or the survivor 
of them. For example, if the trust has three minor children as beneficiaries, the 
trust would provide that if a minor beneficiary died during the term of the trust the 
remaining two beneficiaries would be the sole beneficiaries of the trust. Upon the 
death of the next to last minor beneficiary, the trust would provide that it would 
terminate and the retirement plan benefits would be paid directly to that last 
surviving minor or the minor's guardian. This is called a circle trust. Without a 
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provision such as this in an accumulation trust, the most likely counted remainder 
beneficiary, if a minor should pass away, would be the minor's closest adult relative 
which would force the distribution of the retirement plan to be paid out at an 
accelerated rate. 

3. Outright to Now Living Persons Trust. For a trust for a minor that is going 
to receive retirement plan benefits, the problem is who the remainder beneficiaries 
of the trust are so that it qualifies for see-through trust status. The typical trust for 
a minor provides that the trust will be held for minor's benefit until he or she reaches 
a certain age at which time the trust terminates. To use the "outright-to-now-living 
persons" approach for see-through trust status requires that the remainder 
beneficiaries be individuals (not entities like charities) who are younger than the 
minor if the minor's life expectancy is to be used as the applicable distribution 
period. 

The problem with a trust for a minor is that at the time of the participant's 
death the minor beneficiary does not have children. Therefore, to determine the 
applicable distribution period for the retirement plan benefits, one must look to the 
remainder beneficiary who would receive the retirement plan benefits outright. For 
example, in PLR 2002-28025, which involved a trust for the benefit of two minors, 
the trust was to terminate and be distributed outright to the minors as each reached 
the age of thirty, but if they both died before reaching that age, the trust would pass 
to other relatives, the oldest of whom was sixty-seven at the participant's death. 
The IRS ruled that the sixty-seven year old life expectancy was the applicable 
distribution period because he was the oldest trust beneficiary. 

Therefore, in designing a trust for a minor that is to receive retirement plan 
benefits, thought needs be given to who the remainder beneficiary should be if the 
minor passed away before the trust is terminated. Remember, that the testing 
period is the participant's date of death when ascertaining the identity of remainder 
beneficiaries. One solution for a remainder beneficiary of a minority trust is to have 
the trust name a person, say a niece, a nephew or other relative, who would take 
in default, and who is younger than the minor child. 

Another approach would be to give the trustee the authority to distribute the 
trust remainder to any individual beneficiary who was born in the same year as the 
oldest minor child or in a later year. A third approach would be to name as a default 
beneficiary should all minors pass away, heirs at law who are younger than the 
oldest minor child. 

VIII. Roth IRAs. 

A. Generally. Roth IRAs are similar to traditional IRAs in almost every sense. 
Where the rules do not specifically delineate between a traditional and Roth IRA, the rules 
applicable to a traditional IRA are also used for a Roth IRA. However, a few differences 
need to be highlighted. Roth IRAs are composed of contributions of a participant's after 
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tax compensation. Because the income tax is paid up front, distributions from a Roth IRA 
are generally tax free. Additionally, there are no minimum required distributions during 
the participant's lifetime, and no maximum age limit for making contributions to the plan. 

B. Minimum Required Distributions for Beneficiary. The participant has no 
requirement to take a minimum distribution at any point during his lifetime. However, 
minimum required distributions must be taken after a participant's death by his 
beneficiary. The participant is deemed to have died before his required beginning date 
(because a Roth IRA has no required beginning date) for purposes of determining the 
Roth IRA beneficiary's minimum distribution rules. Minimum required distributions from 
a Roth IRA cannot be used to satisfy minimum required distributions from a traditional 
IRA. 

C. Income Taxes. Distributions from a Roth IRA are tax free if they are "qualified." 
There are several requirements for a distribution to be qualified. First, the participant 
must have contributed to any Roth IRA more than five years prior to the distribution. This 
is known as the nonexclusion period, or "the five year rule." If the nonexclusion period is 
satisfied, then the distribution must either be (1) made on or after the participant's 
attainment of age 59%; (2) made after the participant's death; (3) a result of the 
participant's disability; or (4) a qualified special purpose distribution. 

However, even unqualified distributions can be tax free. A participant or 
beneficiary may withdraw up to the total amount the participant contributed without 
incurring income tax. This is because a Roth IRA, unlike a traditional IRA, considers 
distributions to be made first from the participant's contributions. Only after the 
participant's contributions have been depleted does an unqualified distribution from a 
Roth IRA incur income taxes. 

D. Inherited IRAs. Remember that an inherited IRA may NOT be converted to a 
Roth IRA. However, a participant may convert his traditional IRA to a Roth IRA at any 
time during his lifetime. The participant includes the account balance of the traditional 
IRA on his gross taxable income for the year of the conversion to the Roth IRA. 

IX. Charities. 

Using an IRA to fund a charitable bequest can be extremely helpful to all 
beneficiaries. Charities pay no income taxes. Therefore, leaving a traditional IRA to a 
charity is worth more to that charity than if left to an individual beneficiary. The individual 
would need to pay income taxes on the IRA, the charity would not. If a decedent desires 
to leave a portion of his estate to charity, the general rule is to fund that portion with 
retirement benefits, if possible. Note that Roth IRAs are generally tax free, so their 
treatment here is separate from a traditional IRA. 

A. Charity as Beneficiary. There are many options for leaving a portion or all of 
one's estate to charity. The participant may name the charity outright as the beneficiary 
of his IRA, or name a charity along with one or several other beneficiaries to share based 
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on a percentage. The participant could also leave the charitable bequest through a trust, 
his estate, or pecuniary gift. 

Remember that only individuals can be designated beneficiaries (and only 
designated beneficiaries may take advantage of the life expectancy payout method). A 
charity is not an individual. If a deceased participant named several beneficiaries, 
including a charity(ies), for his IRA, ALL of these beneficiaries must be individuals or none 
of them may use the life expectancy payout method. For charitable bequests that are 
fractional interests of a participant's IRA, the charity may still be "removed" through 
complete distribution, disclaimer, or establishment of separate accounts by the 
beneficiary finalization date (9/30 of the year following the year of the participant's death) 
to preserve this advantageous payout method. 

8. Suitable Charities. Not all charities are exempt from income taxes. The 
following is a brief list of suitable and unsuitable charities to receive IRA benefits. 

1. Suitable Charities: 
a. Public Charity 
b. Private Foundation 
c. Charitable Remainder Trust 
d. Donor Advised Fund 
e. Charitable Gift Annuity 

2. Unsuitable Charities: 
a. Charitable Lead Trust 
b. Pooled Income Fund 

X. Asset Protection Issues 

A. "Regular IRAs." Under Florida law, an IRA is exempt from claims of creditors. 
Fla. Stat. § 222.21. 

8. Inherited IRAs. 

1. Prior to 2011. Florida law provided that "any money or the other assets 
payable to an owner, a participant or a beneficiary from ... a fund or account is 
exempt from all claims of creditors of the owner, beneficiary or participant. Fla. 
Stat. § 222.21 (2). Emphasis added. 

2. Robertson v. Deeb. In 2009, the 2nd DCA determined in Robertson v. 
Deeb, 16 So.3d 936 (Fla. 2d DCA 2009), that the fund or account exempted was 
only the "original" IRA and the inherited IRA was different. The Bankruptcy Court 
agreed. 
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3. Florida Legislative Update. In May, 2011, the Florida Legislature added 
language to specifically include an Inherited IRA to be exempt from claims of 
beneficiary creditors. Fla. Stat. § 222.21 (2)(c). 

4. Supreme Court Decides Circuit Split. Until 2012, different states reached 
different conclusions on the exemptions of Inherited IRAs. See In re Jarboe, 365 
B.R. 717 (Bankr. S.D. Tex. 2007); In re Kirchen, 344 B.R. 908 (Bankr. E.D. Wis. 
2006); In re Taylor, 2006 WL 1275400 (Bankr. G.D. Ill. 2006); In re Navarre, 332 
B.R. 24 (Bankr. M.D. Ala. 2004) (interpreting Alabama statute that was repealed 
January 1, 2007); In re Greenfield, 289 B.R. 146 (Bankr. S.D. Cal. 2003); In re 
Sims, 241 B.R. 467 (Bankr. N.D. Okla. 1999); In re McClelland, 2008 WL 89901 
(Bankr. D. Idaho 2008). 

Finally, In Clark v. Rameker, 466 B.R. 135 (W.D. Wisc. 2012) the United States 
Supreme Court (the "Court") held that inherited IRAs will not be afforded the same 
protection as traditional and Roth IRAs in bankruptcy proceedings. 

In 2001 Heidi Heffron-Clark ("Appellant") inherited an IRA from her mother 
worth approximately $450,000. When filing for bankruptcy in 2010, Appellant 
identified the IRA as exempt in the bankruptcy proceedings. The bankruptcy 
trustee objected arguing the IRA was not Appellant's "retirement funds" and the 
bankruptcy court agreed . 

The Court granted certiorari to resolve conflicting lower court decisions and 
upheld the lower court's holding. The Court applied the plain meaning of the words 
"retirement" and "funds" and concluded to be exempt under bankruptcy law 
"retirement funds" are "monies set aside for the day an individual stops working." 
The Court outlined three characteristics of an inherited IRA that do not allow it to 
be classified as a traditional or Roth IRA. The holder: (1) may never invest 
additional funds into the account; (2) is required to withdraw funds years before 
their retirement without being subjected to a 10% penalty for premature 
withdrawals; and (3) may withdraw the entire balance of the account at any time 
and for any purpose. 

XI. Designation Upon Divorce: Revocation of IRA Beneficiary Made By or on 
Behalf of a Decedent (Section 732.703 of the Florida Statutes). 

A. Statute Enacted July 1, 2012 

1. Applicable to fill beneficiary designations made by or on behalf of decedents 
dying after July 1, 2012; 

2. Inapplicable to ERISA Plans; and 
3. Applicable to life insurance, IRAs and POD accounts. 
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8. Case Law 

1. Mays-Williams v. Williams, No. 13-35069 (9th Cir. 2015). Asa Williams, 
Senior ("Asa Sr.") was a longtime employee of the Xerox Corporation and had 
several employee benefit plans with Xerox. Asa Sr. married Carmen Mays
Williams ("Carmen") in 1993, and in 2002, he designated her as the beneficiary of 
his employee benefits plans. Asa Sr. and Carmen divorced in 2006. In 2007, 2008 
and 2011, Asa Sr. attempted, by telephone with Xerox, to change his beneficiary 
designation to his son from a previous marriage (Asa Jr.). Asa Sr. never completed 
or signed a beneficiary designation form to confirm the change but Xerox's plans 
do not require unmarried participants to fill out such forms. When Asa Sr. died, 
and both Carmen and Asa Jr. asserted claims to be the beneficiary of Asa Sr.'s 
employee benefit plans. Xerox interpleaded both parties in district court for a 
determination of the proper beneficiary. 

The district court granted a motion for summary judgment in favor of Carmen 
and Asa Jr. appealed. On appeal, the court held that the Xerox plan documents 
require certain steps be taken for married participants to complete and sign certain 
forms in order to effectuate a change of beneficiary, but do not have the same 
requirements for unmarried plan participants. In fact, Xerox allows unmarried plan 
participants to make such beneficiary designation changes via telephone. 
Therefore, the court held that Asa Sr. substantially complied with governing plan 
documents when requesting a change in beneficiary and a reasonable trier of fact 
could determine Asa Sr. intended to change his beneficiary to Asa Jr. and the case 
was reversed and remanded. 

2. Crawford v. Baker, 64 So. 3d 1246 (Fla. 2011 ). The Crawfords sought a 
dissolution of marriage in 2005 and the court referred the parties to mediation. At 
mediation, the parties agreed that Mr. Crawford would retain the "retirement 
money" in his deferred compensation plan (the "Plan") but the Mediation 
Settlement Agreement (the "Agreement") was silent on the death benefits of the 
Plan. Mr. Crawford died a year later and Mrs. Crawford was still listed as the 
beneficiary on the Plan. Angela Barker, Mr. Crawford's daughter, was the personal 
representative and filed a motion to prevent Mrs. Crawford from receiving the death 
benefits of the Plan pursuant to the Agreement which stated Mr. Crawford should 
retain ownership of the Plan. 

Ultimately, the Florida Supreme Court held that a martial settlement 
agreement and a deferred compensation plan are both contracts and their terms 
and conditions should be gleaned from the four corners of the documents. Here, 
the Agreement was silent as to whom should be the beneficiary, and, in looking at 
the Plan's beneficiary designation form , Mrs. Crawford was entitled to the Plan's 
death benefits. The Court also held that the term "retirement money" does not 
mean "death benefits. " 

3. Harris v. Byard, 501 So. 2d 730 (1 5 t. DCA 1987). Walter and Gloria Byard 
divorced in 1976, and had two children from their marriage ("Beldon and Benita"). 
During divorce proceedings, Water was required to maintain a medical and life 
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insurance policy for Beldon and Benita. While the divorce decree required the life 
insurance policy to "cover the minor children as beneficiaries" the decree was silent 
as to whether Beldon and Benita were to be sole beneficiaries of such a life 
insurance policy. Walter had an employer group life insurance policy for $12,000 
of which his mother was beneficiary. Prior to his death in 1984, Walter had also 
fathered and was paying child support for five other children. The conflict arose 
when, upon his death, the policy was paid to his estate and was to be divided 
equally among all seven of Walter's children, not solely Beldon and Benita. 

The court concluded by citing to several prior court decisions that are not 
controlling in this case because " ... there was no proof that a particular insurance 
policy was in existence at the time of the divorce to provide the necessary 
specificity and meaning to the otherwise ambiguous and indefinite provisions of 
the dissolution judgment. In each of the cited cas~s holding the children entitled 
to the policy proceeds there existed an identifiable policy at the time of divorce to 
which the equitable principles could be applied to perfect an equitable property 
interest in the designated minor children . In this case, however, no such policy or 
identifiable property interest has been established. The husband could have 
satisfied the terms of the judgment by naming the two children, Belden and Benita, 
as joint beneficiaries with the other children in a life insurance policy of any amount. 
Unlike the other cases cited, the lack of an existing policy at the time of dissolution 
deprives this case of any specific property interest in which the court could create 
an equitable interest or constructive trust." 

XII. Recent Developments 

A. One Rollover Per Year. In Alvan L. Bobrow et ux. V. Comm'r, No. 7022-11 
(T.C. Tax Court Memo 2014-21, January 28, 2014) the Tax Court changed the rules again 
for IRA rollovers. Alvan and Elisa Bobrow (the "Taxpayers") each owned IRAs and took 
a series of distributions from separate IRAs which were followed by 60 day rollovers. The 
Tax Court strictly applied the one rollover in a 12 month period statute even though the 
distributions were from separate IRAs and determined improper rollovers. 

Subsequently, the IRS withdrew a proposed Treasury regulation and the 
example in IRS Publication 590 which effectively supported the Taxpayers argument. 
The IRS has clarified in Announcement 2014-15 that it would not consider any distribution 
made in 2014 when applying Bobrow. 

Beginning in 2015, all IRAs will be aggregated regardless of the type. 
Therefore, once a rollover has been made of a distribution, further rollovers are barred 
for the next 12 months for all IRA plans. This Announcement also clarifies that the one 
rollover per year rule does not apply to qualified plan distributions (e.g. 401 (k) accounts). 

A rollover from a traditional IRA to a Roth IRA is not subject to the one rollover 
per year rule because a Roth IRA conversion is not "rollovers" by definition. However, a 
rollover between a taxpayer's Roth IRAs means a separate rollover cannot occur within 
12 month period between Roth IRAs nor traditional IRAs. 
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Finally, the Announcement clarified that direct trustee-to-trustee transfers were 
the most reliable way to avoid rollovers and the one rollover per year rule. 

B. Distribution & Rollover Matched. In Haury v. Comm'r, No. 13-1780 (8th Cir. 
2014), the Tax Court found that a $120,000 rollover of a February 2007 IRA distribution 
was not timely because it was completed on April 30, 2007, which was more than 60 days 
after the distribution. But, the appellate court reversed the decision and allowed the 
rollover because the taxpayer had made an April 9, 2007 $168,000 IRA distribution and 
the rollover was within 60 days of that distribution. 

C. Deferred Annuities. The RP-2014 Mortality Tables release last year show 
gains in survival rates, which translates into people needs more money for their 
retirement. Therefore, a new option of a qualified life annuity contract is available to help 
people have enough savings for their lifespan. Under this option, any retirement account 
that is not a Roth IRA, Roth 401 (k) or pension plan may invest in a life annuity that pays 
out at a future age. The value of the contract is excluded from annual computations of 
required minimum distributions and the premium may be up to $125,000 but limited up to 
25% of the account's value. 

D. Basis Election. IRS Notice 2014-54 states when a retirement account 
distribution is made to two different destinations, an election is now available for the 
employee to direct pre-tax funds to one destination (such as a Roth IRA) and after tax 
funds to another. Safe harbor explanations for retirement account distributees are further 
detailed in IRS Notice 2014-74. 

E. Qualified Domestic Relations Orders ("QDRO"). Yale New Haven Hospital 
v. Nicholls, 13-4725 (2nd Cir. 2015). Yale-New Haven Hospital brought this interpleader 
action under ERISA to resolve competing claims by Barbara Nicholls (current spouse) 
and Claire Nicholls (former spouse) to certain funds of the late Harold Nicholls held in four 
retirement plans. Barbara argued that the funds were payable to her because she was 
the named beneficiary in the plan documents. Claire argued that the three state court 
orders (the divorce settlement agreement and two nunc pro tune (having retroactive effect 
through a court's inherent power) orders) entered after Mr. Nicholls' death, constituted 
qualified domestic relations orders ("QDROs") and thus validly assigned those funds to 
her. The district court granted summary judgment in favor of Claire holding the divorce 
settlement constituted a QDRO applicable to all four retirement plans, and Barbara 
appealed. 

The appellate court held that the divorce settlement agreement did not constitute 
a QDRO because it failed to comply with the requirements of ERISA but the two nunc pro 
tune orders was in compliance with ERISA and therefore was considered a QDRO. 
However, the orders only named three of the policies at issue while the fourth retirement 
plan was not. Accordingly, the appellate court granted the three policies payable to Claire. 
Because the order failed to name the fourth retirement plan, it did not constitute a valid 
QDRO, and was not payable to Claire. As such, the appellate court reversed the 
summary judgment as to the fourth unnamed retirement plan. 
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F. Lump Sum Payments Under Defined Benefit Pension Plans. Notice 2015-
49 (July 27, 2015) merely advises taxpayers that the IRS intends to amend the minimum 
required distribution regulations under § 401 (a)(9) of the Internal Revenue Code to 
address the practice of paying lump sum payments instead of annuity payments from a 
qualified defined benefit pension plan. The regulations, as amended, will provide that 
such plans will not be permitted to replace any joint and survivor, single life, or other 
annuity currently being paid with a lump sum payment or other accelerated form of 
distribution. These amendments will apply as of July 9, 2015. 

G. Private Letter Rulings. Below is a highlight of some recent pertinent Private 
Letter Rulings. 

1. Permitting Spousal Rollovers. The following PLRs add to the 
longstanding rules that permit spousal rollover when they are not named the 
beneficiary but have the ability place themselves in that position due to their 
powers as personal representative or trustee. 

a. PLR 201423043(February15, 2014). A surviving spouse was named 
as trustee of a trust that received her husband's two Roth IRAs. The trust 
provided that the trustee could select the assets that funded the marital trust 
and the surviving spouse selected the two IRAs. The marital trust allowed the 
trustee to use any or all of the principal for the surviving spouse's support, 
comfort, welfare and standard of living and need not consider the interest of 
other beneficiaries. Therefore, the surviving spouse, based on her authority as 
trustee, elected to distribute both IRAs to herself. The IRS ruled that she was 
eligible to (1) rollover within 60 days from a distribution or (2) make a trustee
to-trustee transfer of the proceeds into one set up maintained in her name. 

b. PLR 201437029 (June 5, 2014). The IRS held that a surviving spouse 
may either make a direct transfer or a rollover of a decedent's IRA even though 
the decedent's estate was the IRA beneficiary (the decedent failed to name a 
beneficiary). The surviving spouse, as personal representative, properly 
allowed the IRA to transfer from the estate to the decedent's trust. The trust 
allowed the trustee to select the funds for the marital and residuary trusts. The 
surviving spouse funded part of the marital trust with the IRA and would rollover 
the remaining portion to an IRA held in her name, which the IRS allowed her to 
do. 

2. IRA Transfers to Charities. The following PLRs give examples of how 
successfully and unsuccessfully transfer your IRA to a charity. 

a. PLR 201444024 (March 24, 2014). After payment of two pecuniary 
bequests, the trust's residue was payable to a charity. The trustee sought 
approval to transfer, via a direct trustee-to-trustee transfer, an Inherited IRA of 
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the trust to an Inherited IRA of the charity. The IRS granted this request and 
acknowledged that this transfer avoided recognition of income by the trust. 

b. PLR 201438014 (May 5, 2014). Due to insufficient funds of a non-IRA 
asset in the trust, the trustee was unable to satisfy certain charitable bequests. 
The trustee used IRA funds to complete those bequests. Satisfaction of a 
pecuniary bequest with IRA funds causes income recognition to a trust. The 
trustee reformed the trust to avoid this result. The IRS refused to acknowledge 
the reformation because its sole purpose was to reduce taxes. Additionally, 
the trust was not entitled to a charitable income tax deduction because the 
trust was not required to pay the charitable bequest from trust income. 

3. Trustee-to-Trustee Transfers. These PLRs address issues with direct 
trustee-to-trustee transfers. 

a. PLR 201432029(May13, 2014). Prior to his death, a'decedent became 
the death beneficiary of an IRA and had set up an Inherited IRA to receive 
direct transfers. He named a beneficiary for that IRA. A charity, as the 
residuary beneficiary of the decedent's estate, brought an action against the 
decedent's Inherited IRA policy and forced disgorgement of the Inherited IRA 
in favor of the decedent's estate. Under the settlement agreement, the 
Inherited IRAs were to be transferred by a direct trustee-to-trustee transfer to 
an Inherited IRA of the decedent's estate which then passed to the charity. The 
IRS held that the direct transfers were allowed and no taxable income would 
be recognized and that no taxable gifts resulted from the settlement agreement. 

b. PLR 201440228 (July 9, 2014). An IRA owner made two direct trustee
to-trustee transfers to an investment firm representing that it was an IRA 
custodian. Later, the investment firm determined it was not qualified to be an 
IRA custodian. Therefore, the transfer were made to a non-IRA. By the time 
the IRA owner became aware of this, the 60 day rollover period had lapsed. 
The IRA owner sought a waiver of the 60 day rollover period for both transfers. 
The IRS granted a waiver for the first transfer but not the second holding that 
"only one rollover may be made within any 12 month period." 

c. PLR 201503024(January16, 2015). A decedent's IRA was payable to 
his trust and the trust directed funds to be divided into equal shares for his 
children. The trustee divided the original IRA into five separate IRAs and 
sought to distribute the five IRAs into new IRAs. Each separate IRA would be 
for the benefit of one of five beneficiaries of the original trust. The IRS held that 
the trust was a "see-through" trust, the trustee-to-trustee transfer did not 
constitute a taxable event and the new IRAs were deemed inherited IRAs and 
RMDs from their respective beneficiary IRAs using the life expectancy of the 
oldest of child of the decedent. 
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1. Rollover PLRs 

a. PLR 201501026 (January 2, 2015). Taxpayer was inadvertently 
informed by his financial advisor that his RMD for his 2 retirement accounts 
(IRA B and Plan G) could both be withdrawn from IRA B. The monies were 
then withdrawn and transferred to a joint account with Taxpayer's wife where 
the funds remained unused. Taxpayer was not informed of this error until after 
the 60-day prescribed rollover period had passed . The IRS, citing Section 
408(d)(3)(1), which allows the Secretary to waive the 60 day requirement when 
failure to comply is due to many factors, one of which is error on the part of a 
financial institution. The financial institution admitted to the inadvertent advice 
and therefore Taxpayer was allotted a 60 day period to fix the errors. 

b. PLR 201503025 (January 16, 2005). Taxpayer issued a wire transfer 
that was intended to be a rollover from financial institution A to financial 
institution B. Taxpayer never had physical custody of the funds. It was not 
until after the allotted 60 day rollover period was Taxpayer informed financial 
institution B was not an eligible custodian for IRAs. Again, based on the error 
of a financial institution, the IRS waived the 60 day rollover requirement. 

H. Future Legislation. President Obama's proposed budget includes plans to 
eliminate stretch distribution for retirement plan death benefits by requiring all benefits to 
be distributed within five years of death, unless the beneficiary is a surviving spouse and 
other special exceptions. Surviving spouses, who receive the majority of retirement 
plans, execute IRA Rollovers for themselves. Many non-spouse beneficiaries do not elect 
to extend the benefits over their lifetime. Thus, this legislative proposal may not be as 
much of a revenue raiser as once thought. 
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