
 
 

Wealth Transfer Tax Practice: Select Topics 

 



 
 

TABLE OF CONTENTS 

Page 

I. Introduction ......................................................................................................................... 1 

II. Zaritsky’s First Rule of Estate Planning ............................................................................. 1 

III. The Weight of Authority ..................................................................................................... 1 

A. What is Authority? .................................................................................................. 1 

1. Legislative History ...................................................................................... 1 

2. Blue Book ................................................................................................... 1 

3. Nonbinding Authorities .............................................................................. 2 

4. Secondary Sources ...................................................................................... 2 

B. Reasonable Basis .................................................................................................... 2 

1. Definition of “Reasonable Basis” ............................................................... 2 

2. Reasonable Basis as a Qualitative Measure ................................................ 2 

C. Realistic Possibility of Success ............................................................................... 2 

1. Regulatory Definitions Eliminated ............................................................. 2 

2. Realistic Possibility of Success a Quantitative Measure ............................ 3 

D. Substantial Authority .............................................................................................. 3 

1. An Objective Standard ................................................................................ 3 

2. An Intermediate Standard ........................................................................... 3 

3. Chances of Audit Irrelevant ........................................................................ 3 

4. Evaluation of Competing Authorities ......................................................... 3 

a. Effect of lack of contrary authority ................................................. 3 

5. Analysis of Authorities ............................................................................... 3 

a. 10-year Expiration date for Nonbinding Precedents ....................... 4 

6. Written Determinations ............................................................................... 4 



  - ii - 

E. More Likely Than Not ............................................................................................ 4 

1. Quantitative Standard.................................................................................. 4 

IV. Circular 230 ........................................................................................................................ 4 

A. Scope of Circular 230 ............................................................................................. 5 

1. Subpart A .................................................................................................... 5 

2. Subpart B .................................................................................................... 5 

3. Subpart C .................................................................................................... 5 

4. Subpart D .................................................................................................... 5 

5. Subpart E ..................................................................................................... 5 

B. Historical Footnote on the (Formerly) Ubiquitous Penalty Protection 
Disclaimers ............................................................................................................. 5 

C. Practice and Practitioners ........................................................................................ 5 

1. Definition of Practice .................................................................................. 5 

a. Indirect Practice .............................................................................. 5 

b. Oral Advice ..................................................................................... 6 

c. Validity of Definition ...................................................................... 6 

2. Definition of Practitioners........................................................................... 6 

a. Attorneys and CPAs ........................................................................ 6 

b. Enrolled agents................................................................................ 7 

c. Enrolled Actuaries and Retirement Plan Agents ............................ 7 

d. Registered Tax Return Preparer ...................................................... 7 

3. Withdrawal from Practice ........................................................................... 7 

a. Withdrawal from representing a particular taxpayer ...................... 7 

D. Circular 230 as Critical for Wealth Transfer Tax Integrity .................................... 8 

E. Subpart B Duties ..................................................................................................... 8 

1. Duty to Furnish Information ....................................................................... 8 



  - iii - 

a. Meaning of Proper and Lawful and Duly Authorized .................... 8 

b. Meaning of “Promptly”................................................................... 8 

c. Information Not in Possession of Practitioner ................................ 8 

d. Information Concerning a Circular 230 Violation .......................... 8 

2. Duty Not to Interfere ................................................................................... 9 

3. Knowledge of Client’s Omission ................................................................ 9 

a. Duty to Advise IRS? ....................................................................... 9 

b. Duty to Recommend Correction? ................................................... 9 

c. Cumulative Tax System .................................................................. 9 

4. Duty of Diligence as to Accuracy ............................................................... 9 

a. IRS v. Treasury ............................................................................... 9 

b. Reliance on Others .......................................................................... 9 

5. Duty of Prompt Disposition ...................................................................... 10 

6. Assistance from Disbarred or Suspended Persons .................................... 10 

7. Practice by Former Government Employees ............................................ 10 

8. Certification of Documents ....................................................................... 10 

a. Common Form 706 Practice Prohibited? ...................................... 10 

9. Fees ........................................................................................................... 10 

a. Unconscionable Fees .................................................................... 10 

b. Contingent Fees ............................................................................ 10 

10. Return of Client’s Records........................................................................ 11 

11. Conflicting Interests .................................................................................. 11 

12. Solicitation ................................................................................................ 12 

13. Negotiation of Taxpayer Checks .............................................................. 12 

14. Unauthorized Practice of Law .................................................................. 12 



  - iv - 

15. Best Practices ............................................................................................ 12 

16. Tax Returns and Other Papers .................................................................. 12 

a. Tax Returns and Refund Claims ................................................... 12 

b. Other Papers .................................................................................. 14 

17. Advice on Potential Penalties ................................................................... 14 

a. Penalties with Respect to Other Documents ................................. 15 

b. Advice on Opportunity to Avoid Penalties ................................... 15 

c. Duty Even if No Practitioner Penalty ........................................... 15 

18. Good Faith Reliance on Client Information.............................................. 15 

a. Further Inquiry Required in Some Cases ...................................... 15 

19. Competence............................................................................................... 15 

a. Methods for Achieving Competence ............................................ 15 

20. Duties of Oversight ................................................................................... 15 

a. Definition of “Principal Authority” .............................................. 16 

b. General Oversight Duty ................................................................ 16 

c. Standards of Noncompliance ........................................................ 16 

21. Requirements for Written Advice ............................................................. 16 

a. What is Advice? ............................................................................ 16 

b. Definition of Written Advice ........................................................ 16 

c. Standards for Written Advice ....................................................... 17 

d. Federal Tax Matter ........................................................................ 17 

e. “Reasonable Practitioner” Standard .............................................. 18 

22. Reliance on Advice of Others ................................................................... 18 

a. Definition of Unreasonable Reliance ............................................ 18 

b. Incentive to Avoid Further Inquiry ............................................... 18 



  - v - 

V. Registration and Record-Keeping ..................................................................................... 18 

A. CAF System .......................................................................................................... 18 

1. Not a Determination of Authority to Practice ........................................... 19 

B. PTIN ...................................................................................................................... 19 

1. Tax Return Preparer vs. PTIN Requirement ............................................. 19 

VI. Amended Returns.............................................................................................................. 19 

A. Status of Amended Returns .................................................................................. 19 

1. Regulation on Obligation to Amend Income Tax Return ......................... 19 

B. Duty to Amend? .................................................................................................... 19 

C. Circular 230 Duties ............................................................................................... 20 

VII. Select Taxpayer Underpayment Penalties ........................................................................ 20 

A. Definition of Underpayment ................................................................................. 20 

1. Effective of Amended Returns .................................................................. 20 

B. Fraud Penalty ........................................................................................................ 20 

1. Requirement that Return be Filed ............................................................. 20 

2. Presumption that Entire Underpayment is Attributable to Fraud ............. 20 

3. Supersedes Accuracy-Related Penalty ...................................................... 20 

4. Reasonable Cause Exception .................................................................... 21 

C. Section 6662 Accuracy-Related Penalties ............................................................ 21 

1. Requirement that Return be Filed ............................................................. 21 

2. Reasonable Cause Exception .................................................................... 21 

3. Overview of Accuracy-Related Errors...................................................... 21 

4. Definition of “Negligence” ....................................................................... 21 

a. Indications of Negligence ............................................................. 21 

b. “Too Good to be True” As Indicator of Negligence ..................... 21 



  - vi - 

5. Definition of “Disregard” ......................................................................... 22 

a. Flavors of Disregard ..................................................................... 22 

b. Definition of Rules and Regulations ............................................. 22 

c. Intentional Disregard Permitted if Realistic Possibility of 
Success .......................................................................................... 22 

6. Disclosure Exception to Negligence and Disregard Penalty .................... 22 

7. Substantial Understatement of Income Tax .............................................. 22 

a. Increased Risk of Exposure for Taxpayers Claiming Section 
199A Deduction ............................................................................ 22 

b. Reduction of Understatement for Certain Return Positions ......... 23 

8. Substantial Chapter 1 Valuation Misstatement ......................................... 24 

a. Transfer Pricing ............................................................................ 24 

b. Exception for Small Understated Amounts .................................. 24 

c. Increased Penalty for Gross Valuation Misstatement ................... 24 

d. Charitable Income Tax Deduction ................................................ 24 

9. Substantial Estate or Gift Tax Valuation Understatement ........................ 24 

a. GST tax included .......................................................................... 24 

b. Exception for Small Understated Amounts .................................. 25 

c. Increased Penalty for Gross Valuation Misstatement ................... 25 

10. Inconsistent Estate Basis Reporting .......................................................... 25 

D. Reasonable Cause Exception to Accuracy-Related and Fraud Penalties .............. 25 

1. Facts and Circumstances ........................................................................... 25 

2. No Exception for Lack of Economic Substance ....................................... 25 

3. Additional Requirements for Valuation Overstatement of Charitable 
Deduction Property ................................................................................... 25 

a. Qualified Appraisal ....................................................................... 26 



  - vii - 

b. Good Faith Investigation............................................................... 26 

E. Special Penalties for Reportable Transactions ...................................................... 26 

a. Definitions of Listed and Reportable Transactions ...................... 26 

b. Notice and Comment Required for Listed Transactions? ............. 26 

c. Reasonable Cause Exception ........................................................ 26 

d. Penalties for Failure to Disclose ................................................... 27 

e. Penalties on Other Parties ............................................................. 27 

VIII. Tax Return Preparer Penalties .......................................................................................... 27 

A. Definition of Tax Return Preparer ........................................................................ 27 

1. Preparation of Substantial Portion ............................................................ 27 

a. Substantial Portion ........................................................................ 27 

b. De Minimis Rule for Nonsigning Tax Return Preparers ............... 28 

c. Signing versus Nonsigning Preparer ............................................. 28 

2. Certain Exceptions .................................................................................... 29 

B. Amount of the Penalty for Understatement .......................................................... 29 

C. Requirements of Preparation and Knowledge of the Position .............................. 29 

D. Definition of Unreasonable Position ..................................................................... 29 

1. Reasonable Basis and Disclosure.............................................................. 29 

a. Contemporaneous Documentation of Advice ............................... 29 

2. More Likely than Not Standard for Tax Shelters and Reportable 
Transactions .............................................................................................. 30 

E. Reasonable Cause Exception ................................................................................ 30 

F. Effect of Understatement Penalties on Preparers of Wealth Transfer Tax 
Returns .................................................................................................................. 30 

G. Other Tax Return Preparer Penalties .................................................................... 30 

 



  - viii - 

 



 1 

Wealth Transfer Tax Practice: Select Topics 

Austin Bramwell1 
Milbank LLP 

New York, NY 

I. Introduction2 

In addition to professional responsibilities under state law, attorneys who advise individual 
clients on gift and estate tax reporting and compliance are subject to a number of ethical 
requirements and potential penalties under federal law. This outline discusses some of the ethical 
obligations of attorneys who advise on wealth transfer taxation. 

II. Zaritsky’s First Rule of Estate Planning 

The following maxim, attributed to Howard Zaritsky, is worth internalizing: “Never let your 
client’s problem become your problem.” 

III. The Weight of Authority 

The regulation of tax practice frequently invokes standards for measuring the weight of 
authority. Examples include “reasonable basis,” “substantial authority,” and “more likely than 
not.” These standards are found, inter alia, in Circular 230, accuracy-related penalties that can 
apply to taxpayers, and penalties that apply to tax return preparers. 

A. What is Authority? Treas. Reg. § 1.6662-4(d)(3)(iii) provides an exclusive list of 
authorities that may be considered in determining whether there is “substantial authority” 
for a particular tax treatment. Authorities include the Code, regulations (whether final, 
temporary, or proposed), revenue rulings and revenue procedures, tax treaties and official 
explanations, and court cases. Treas. Reg. § 1.6662-4(d)(3)(iii). Authorities also include 
private letter rulings and technical advice memoranda issued after October 31, 1976, 
actions on decisions and general counsel memoranda issued after March 12, 1981, and 
Internal Revenue Service (“IRS”) notices and announcements published in the Internal 
Revenue Bulletin; and IRS information or press releases.  

1. Legislative History. Congressional intent is considered authority “as reflected in 
committee reports, joint explanatory statements of managers included in 
conference committee reports, and floor statements made prior to enactment by 
one of the bill’s managers.” Treas. Reg. § 1.6662-4(d)(3)(iii).  

2. Blue Book. The Joint Committee on Taxation’s General Explanations are also 
considered authority. Treas. Reg. § 1.6662-4(d)(3)(iii). The regulations take this 
position despite the Supreme Court’s warning that post-enactment explanations 
are not considered legislative history and are no more relevant than a law review 
article (and that law review articles are not considered authority, as noted below).  

 
1 Austin Bramwell is a partner in the Trusts & Estates Group of Milbank LLP and an Adjunct Professor of Law at New York 
University School of Law, where he teaches income taxation of trusts and estates. He has a law degree and is a college 
graduate. The author thanks Elizabeth Pate for her very helpful review and comments. All errors are gifts of Atë, goddess of 
folly. 
2 References herein to the “Code” or “IRC” are to the Internal Revenue Code of 1986, as amended. 
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United States v. Woods, 571 U.S. 31 (2013) (“[O]ur more recent precedents 
disapprove of that practice [of treating Joint Committee on Taxation General 
Explanations as legislative history].”). Perhaps one difference is that, in practice, 
the staff of the Joint Committee on Taxation informally transmits to the Treasury 
Department what the drafters of legislation had in mind, or would have had in 
mind had they thought about it and had time to time to address the issue in 
question. 

3. Nonbinding Authorities. Private letter rulings, technical advice memoranda, and 
Chief Counsel advices may not be used or cited as precedential authority. IRC § 
6110(k)(3). Nevertheless, they are considered “authority” under Treas. Reg. § 
1.6662-4(d)(3)(iii). It is commonly said that they are authority as to the IRS’s 
views on a particular issue. 

4. Secondary Sources. Treatises, legal periodicals, and legal opinions of tax 
professionals are not authority. Treas. Reg. § 1.6662-4(d)(3)(iii). 

B. Reasonable Basis. As discussed below, whether a tax treatment has a reasonable basis 
affects: whether a practitioner satisfies his or her duties under Circular § 10.34; whether 
there is an understatement of tax giving rise to an accuracy-related penalty under section 
6692 of the Code, in cases where the relevant facts affecting the treatment are disclosed; 
and whether a taxpayer return penalty under section 6694 of the Code applies in the case 
of a disclosed position.  

1. Definition of “Reasonable Basis”. Treas. Reg. § 1.6662-3(b)(3) defines 
“reasonable basis” as “a relatively high standard of tax reporting, that is, 
significantly higher than not frivolous or not patently improper.”  To satisfy the 
reasonable basis standard, a return position must be more than merely arguable or 
that is merely a colorable claim. In general, a return position will satisfy the 
standard “if it is reasonably based” on the authorities defined in Treas. Reg. § 
1.6662-4(d)(3)(iii). 

2. Reasonable Basis as a Qualitative Measure. The “reasonable basis” standard is 
a qualitative one. Nevertheless, it is apparently less stringent than “realistic 
possibility of being sustained on the merits,” which is defined quantitatively as 
having a one in three chance of success. IRS Notice 90-20, 1990-1 C.B. 328 
(“[T]he Service will treat a position as having a realistic possibility of being 
sustained on its merits if a reasonable and well-informed analysis by a person 
knowledgeable in the tax law would lead such a person to conclude that the 
position has approximately a one in three, or greater, likelihood of being sustained 
on its merits.”).  

C. Realistic Possibility of Success. As discussed below, except in the case of a reportable 
transaction, a taxpayer may disregard a revenue ruling or notice, yet not be treated as 
having disregarded the ruling or notice, provided that the taxpayer’s contrary position has 
a realistic possibility of being sustained on the merits. Treas. Reg. § 1.6662-3(b)(2). 

1. Regulatory Definitions Eliminated. Rules defining “realistic possibility of being 
sustained on the merits” used to be found in Treas. Reg. § 1.6694-2(b). Those 
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regulations, however, which interpret tax return preparer penalties, were amended 
after enactment of P.L. 110-28 (U.S. Troop Readiness, Veterans' Care, Katrina 
Recovery, and Iraq Accountability Appropriations Act, 2007), which replaced the 
then “unrealistic” standard with an “unreasonable” standard. 

2. Realistic Possibility of Success a Quantitative Measure. Prior regulations 
provided that a position is considered to have a realistic possibility of being 
sustained on its merits if a reasonable and well-informed analysis by a person 
knowledgeable in the tax law would lead him to conclude that the position had 
approximately a one in three, or greater, chance of being sustained. Treas. Reg § 
1.6694-2(b)(1), prior to amendment by T.D. 9436, 12/15/2008. 

D. Substantial Authority. The “substantial authority” standard is one of the most pervasive 
in the regulation of tax practice. For example, for accuracy-related penalty purposes, 
substantial authority can generally convert an incorrectly reported income tax item into 
an item that is treated as correctly reported. IRC § 6662(d)(2)(B)(i). Substantial authority 
also generally protects a tax return preparer from liability for understatement of liability. 
IRC § 6694(a)(2)(A). 

1. An Objective Standard. The substantial authority standard is an objective 
standard involving an analysis of the law and application of the law to relevant 
facts. Treas. Reg § 1.6662-4(d)(2). Thus, the subjective belief of a taxpayer or 
advisor is irrelevant. Treas. Reg § 1.6662-4(d)(3)(i). 

2. An Intermediate Standard. The substantial authority standard is less stringent 
than the more-likely-than-not standard, but more stringent than the reasonable 
basis standard. Treas. Reg § 1.6662-4(d)(2).  

3. Chances of Audit Irrelevant. The possibility that a return will not be audited or, 
if audited, that an item will not be raised on audit, is not relevant in determining 
whether the substantial authority standard (or the reasonable basis standard) is 
satisfied. Treas. Reg § 1.6662-4(d)(2). 

4. Evaluation of Competing Authorities. There is substantial authority for the tax 
treatment of an item only if the weight of the authorities supporting the treatment 
is substantial in relation to the weight of authorities supporting contrary treatment. 
Treas. Reg § 1.6662-4(d)(3)(ii). All authorities relevant to the tax treatment of an 
item, including the authorities contrary to the treatment, are taken into account in 
determining whether substantial authority exists. Treas. Reg § 1.6662-4(d)(3)(ii). 

a. Effect of lack of contrary authority. It appears that even a weakly 
supported position has “substantial authority,” provided that there is no 
contrary authority. 

5. Analysis of Authorities. Treas. Reg § 1.6662-4(d)(3)(ii) provides as follows:  

“The weight accorded an authority depends on its relevance and 
persuasiveness, and the type of document providing the authority. For example, a 
case or revenue ruling having some facts in common with the tax treatment at 
issue is not particularly relevant if the authority is materially distinguishable on its 
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facts, or is otherwise inapplicable to the tax treatment at issue. An authority that 
merely states a conclusion ordinarily is less persuasive than one that reaches its 
conclusion by cogently relating the applicable law to pertinent facts. The weight 
of an authority from which information has been deleted, such as a private letter 
ruling, is diminished to the extent that the deleted information may have affected 
the authority's conclusions. The type of document also must be considered. For 
example, a revenue ruling is accorded greater weight than a private letter ruling 
addressing the same issue. An older private letter ruling, technical advice 
memorandum, general counsel memorandum or action on decision generally must 
be accorded less weight than a more recent one. Any document described in the 
preceding sentence that is more than 10 years old generally is accorded very little 
weight. However, the persuasiveness and relevance of a document, viewed in 
light of subsequent developments, should be taken into account along with the age 
of the document. There may be substantial authority for the tax treatment of an 
item despite the absence of certain types of authority. Thus, a taxpayer may have 
substantial authority for a position that is supported only by a well-reasoned 
construction of the applicable statutory provision.” 

a. 10-year Expiration date for Nonbinding Precedents. Private letter 
rulings, technical advice memoranda, and Chief Counsel advices may not 
be used or cited as precedential authority. IRC § 6110(k)(3). Nevertheless, 
they are considered “authority” under Treas. Reg. § 1.6662-4(d)(3)(iii). 
Under Treas. Reg § 1.6662-4(d)(3)(ii), their weight depreciates to “very 
little” within 10 years. 

6. Written Determinations. There generally is substantial authority for the tax 
treatment of an item if the treatment is supported by a letter ruling or a technical 
advice memorandum in which the taxpayer is named, or by an affirmative 
statement in a revenue agent’s report with respect to a prior taxable year. Treas. 
Reg § 1.6662-4(d)(3)(iv). However, this protection does not apply in all cases, 
such as if there was a misstatement or omissions of a material fact, or the written 
determination was modified or revoked. Treas. Reg § 1.6662-4(d)(3)(iv)(A). 

E. More Likely Than Not. The more-likely-than-not standard is important in the context of 
tax shelters and reportable transactions.  

1. Quantitative Standard. As the name suggests, the more-likely-than-not standard 
is at least partially quantitative. Thus, Treas. Reg. § 1.6694-2(b)(1) provides that 
“it is ‘reasonable to believe that a position would more likely than not be 
sustained on its merits’ if the tax return preparer analyzes the pertinent facts and 
authorities and, in reliance upon that analysis, reasonably concludes in good faith 
that the position has a greater than 50 percent likelihood of being sustained on its 
merits.” Note, however, that this standard also requires good faith, which is a 
subjective element. 

IV. Circular 230 

The Secretary of the Treasury has long been authorized to “regulate the practice of 
representatives of persons before the Department of the Treasury.” 31 U.S.C. 330(a)(1). This 
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authority includes the regulation of taxpayer representatives before the IRS, which is a bureau of 
the Treasury Department. Since 1921, the rules for practice before the IRS have been contained 
in a regulation known as Circular 230. 31 C.F.R. part 10. Circular 230 was last revised June 12, 
2014. T.D. 9668, 79 FR 33693. 

A. Scope of Circular 230 

Circular 230 has five subparts:  

1. Subpart A. Subpart A contains basic rules, such as who may practice before the 
IRS. 

2. Subpart B. Subpart B defines duties and restrictions relating to practice before 
the IRS. 

3. Subpart C. Subpart C sets forth sanctions for violations, as well as for 
incompetent and disreputable conduct. Possible sanctions include censure, 
suspension, or disbarment from practice. They may also include monetary 
penalties. Sanctions may also apply if a practitioner, with intent to defraud, 
willfully and knowingly misleads or threatens a client or prospective client. 

4. Subpart D. Subpart D defines the rules for disciplinary proceedings. 

5. Subpart E. Subpart E contains general and miscellaneous provisions, such as the 
effective date of Circular 230’s provisions. 

B. Historical Footnote on the (Formerly) Ubiquitous Penalty Protection Disclaimers 

In December 2004, Treasury and the IRS finalized changes to Circular 230 that included 
extremely complex requirements for providing written advice. As a result of these rules, 
it became routine for firms to include in every communication a disclaimer stating that 
the communication could not be relied upon for penalty protection. Treasury and the IRS 
acknowledged that the complex rules in effect for written advice from late 2004 through 
June 12, 2014 were a mistake and replaced them for written advice rendered after June 
12, 2014. T.D. 9668, 79 FR 33693. Written advice from that era, however, frequently 
includes lengthy disclaimers. To this day, many firms continue to use disclaimers from 
that era that are now thought (by most) to be unnecessary.  

C. Practice and Practitioners 

1. Definition of Practice.  Circular 230 § 10.2(a)(4) defines practice before the IRS 
broadly. Under the definition, such practice “comprehends all matters connected 
with a presentation to the Internal Revenue Service or any of its officers or 
employees relating to a taxpayer’s rights, privileges, or liabilities under laws or 
regulations administered by the Internal Revenue Service.” Practice includes 
filing documents, such as tax returns, corresponding and communicating with the 
IRS, and representing a client in conferences, hearings, and meetings.  

a. Indirect Practice. Practice before the IRS also includes “rendering 
written advice with respect to any entity, transaction, plan or arrangement, 
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or other plan or arrangement having a potential for tax avoidance or 
evasion.” Thus, it is possible to practice “before” the IRS without actually 
submitting or communicating anything to the IRS, provided that one 
renders written advice with respect to an arrangement having a potential 
for tax avoidance or evasion. 

b. Oral Advice. The definition of “practice” refers to the provision of certain 
“written advice.” By negative implication, oral advice appears to be 
excluded from the definition of practice. See also Circular 230 § 10.3(a) 
(defining an attorney’s rendering of written advice as practice before the 
IRS); cf. Circular 230 § 10.37(a)(2)(vi) (prohibiting a practitioner’s 
written advice from taking into account the possibility that a tax return 
will not be audited or that a matter will not be raised on audit); but cf. 
Circular 230 § 10.34 (imposing standards of advice regardless of whether 
it is written).  

(1) Note, however, that Treas. Reg. § 301.7701-15(b)(2)(i) defines 
“tax return preparer” to include persons who provide certain oral 
advice. Thus, it seems that a person can be a tax return preparer, 
and thus potentially subject to preparer penalties, yet not 
technically be subject to requirements of Circular 230. 

c. Validity of Definition. In Ridgely v. Lew, 55 F. Supp. 3d 89 (D.D.C. 
2014), the court held that the Treasury Department exceeded its statutory 
authority in Circular 230 by defining “practice” to include activities 
outside of “practice during an investigation, adversarial hearing, or other 
adjudicative proceeding.” Thus, “practice,” according to the court, does 
not include merely preparing or filing a refund claim, without being 
designated as the taxpayer's representative before the commencement of 
an audit or appeal. The court further rejected the IRS’s argument that a 
CPA can always be regulated, so long as the CPA at any point serves as a 
client representative in an investigative or adjudicative proceeding. 

2. Definition of Practitioners.  Circular 230 § 10.2(a)(5) and § 10.3 define six 
categories of practitioners. The categories are as follows: 

a. Attorneys and CPAs. An attorney or certified public accountant (unless 
under suspension or disbarment from IRS practice) may practice before 
the IRS by filing a written declaration that the attorney or CPA is currently 
qualified as an attorney or CPA and is authorized to represent the party or 
parties. Circular 230 § 10.3(a)-(b). In addition, even without filing a 
declaration, an attorney or CPA may render written advice. 

(1) Although Circular 230 does not specify the form of declaration, in 
practice, the declaration is made in Form 2848 (Power of Attorney 
and Declaration of Representative), which is the form used by a 
taxpayer to authorize an individual to represent the taxpayer before 
the IRS. The representative must sign the Form 2848 and declare, 
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inter alia, that he or she is authorized to represent the taxpayer and 
is subject to Circular 230. 

b. Enrolled agents. Individuals who are not attorneys or CPAs may apply 
for and obtain authority to practice before the IRS. Circular 230 § 10.3(c) 

c. Enrolled Actuaries and Retirement Plan Agents. An individual enrolled 
as an actuary by the Joint Board for the Enrollment of Actuaries (pursuant 
to 29. U.S.C. § 1242) may practice in certain matters generally relating to 
retirement plans. Circular 230 § 10.3(d). Individuals also could enroll as 
“retirement plan agents” for certain limited purposes. Circular 230 § 
10.3(e). However, the retirement plan agent enrollment program has been 
discontinued. See 86 FR 53893. 

d. Registered Tax Return Preparer. The final category of practitioner is a 
“registered tax return preparer,” defined as an individual designated as 
such by the IRS. Circular 230 § 10.3(f). A registered tax return preparer’s 
practice before the IRS is limited to preparing and signing tax returns and 
claims for refund, and other documents for submission to IRS. A 
registered tax return preparer may not provide tax advice except as 
necessary to prepare a tax return, claim or refund, or other document for 
submission. 

(1) Circular 230 § 10.4(c) and § 10.5 require a registered tax return 
preparer to pay a fee, pass a written examination, satisfy standards 
of competency, and meet certain other requirements. However, in 
an opinion authored by then D.C. Circuit Court Judge Brett 
Kavanaugh, these requirements were held to exceed the Treasury 
Department’s statutory authority. Loving v. IRS, 742 F.3d 1013 
(D.C. Cir. 2014). 

(2) Following its defeat in Loving, Treasury and the IRS announced a 
“voluntary Annual Filing Season Program designed to encourage 
tax return preparers who are not attorneys, certified public 
accountants (CPAs), or enrolled agents (EAs) to complete 
continuing education courses for the purpose of increasing their 
knowledge of the law relevant to federal tax returns.” Rev. Proc. 
2014-42. 

3. Withdrawal from Practice. Circular 230 does not expressly permit or define a 
procedure for withdrawal from practice before the IRS. The ability to withdraw 
may be implicit; indeed, it may even be constitutionally required. In practice, the 
IRS treats a practitioner, once he or she has declared that he or she is qualified 
and is authorized to represent a taxpayer, as forever thereafter continuing to 
practice before the IRS.  

a. Withdrawal from representing a particular taxpayer. A practitioner 
may, however, withdraw from representing a particular taxpayer by filing 
Form 2848 marked “Withdraw” across the first page. 
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D. Circular 230 as Critical for Wealth Transfer Tax Integrity. As discussed below, 
although section 6662(d) of the Code defines an accuracy-related penalty for 
understatement of income tax, the Code does not contain an accuracy-related penalty for 
an understatement of gift, estate, or GST tax. Further, the accuracy-related and fraud 
penalties of sections 6662 and 6694 of the Code apply only if there is tax required to be 
shown on a return. IRC § 6664(a). In an era when the gift and estate tax applicable credit 
amount and GST exemption are so high, this means that taxpayers have less incentive to 
ensure that their positions are accurate. Meanwhile, tax return preparers in the wealth 
transfer tax area are only penalized for understatements of actual tax liability. IRC § 
6694(e). Where no tax is due, tax return preparers face little risk of liability for penalties. 
With penalties providing little additional incentive in many cases, compliance in the 
wealth transfer tax area depends more on Circular 230 than in other areas. 

E. Subpart B Duties 

1. Duty to Furnish Information. Circular 230 § 10.20(a)(1) requires a practitioner 
“on a proper and lawful request by a duly authorized officer or employee of the 
Internal Revenue Service,” promptly to submit records or information in any 
matter before the IRS unless the practitioner believes in good faith and on 
reasonable grounds that the records or information are privileged. This duty on 
practitioners backstops the IRS’s broad authority under section 7602 of the Code 
to issue summons. See generally U.S. v. Clarke, 573 U.S. 248 (2014); U.S. v. 
Powell, 379 U. S. 48 (1964). However, the duty to furnish information does not 
seem to require a formal summons. 

a. Meaning of Proper and Lawful and Duly Authorized. The words 
“proper,” “lawful,” and “duly authorized” all imply that a practitioner has 
some ability to refuse to comply with a request, if it is improper, unlawful, 
or not duly authorized.  However, it is not clear what these terms mean. 

b. Meaning of “Promptly”. It is likewise unclear what it means to 
“promptly” submit records or information. 

c. Information Not in Possession of Practitioner.  Circular 230 § 
10.20(a)(2) goes on to provide that where requested records or information 
are not in the possession of the practitioner or the practitioner’s client, the 
practitioner must notify the IRS officer or employee and provide any 
information regarding the identity of any person who the practitioner 
believes may have the information or records. Note that the practitioner 
has an affirmative duty to provide the identity of such a person, even if the 
IRS does not request it. Also note that Circular 230 § 10.20(a)(2), 
curiously, does not contain an exception for privilege. Perhaps it is 
implicit that the practitioner may not disclose privileged information. 

d. Information Concerning a Circular 230 Violation. Circular 230 § 
10.20(a)(3) imposes a duty to provide information concerning an alleged 
violation of Circular 230. The duty has an exception for information 
believed in good faith and on reasonable grounds to be privileged. 
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2. Duty Not to Interfere. Circular 230 § 10.20(b) provides that a practitioner may 
not interfere or attempt to interfere with any proper and lawful effort by the IRS, 
its officers or employees, to obtain any record or information. The duty has an 
exception for information or records believed in good faith and on reasonable 
grounds to be privileged. 

3. Knowledge of Client’s Omission. Circular 230 § 10.21 sets forth the obligations 
of a practitioner who knows that a client has not complied with U.S. revenue laws 
or has made an error in or omission from any return, document, affidavit, or other 
paper which the client submitted or executed under U.S. revenue laws. In that 
case, the practitioner must promptly advise the client of the fact of such 
noncompliance, error, or omission, as well as of the consequences as provided 
under the Code and regulations of such noncompliance, error, or omission. 

a. Duty to Advise IRS? Note that Circular 230 § 10.21 does not require the 
practitioner to notify the IRS. This decision is presumably a concession to 
the duty of many practitioners (such as attorneys) to keep information 
confidential. See Model Rules of Professional Conduct 1.6. Circular 230 
does not attempt to take advantage of exceptions, such as (in some cases) 
to prevent a client from committing a crime or fraud. 

b. Duty to Recommend Correction? Circular 230 § 10.21 does not even 
require the practitioner to advise the client to correct an error or omission.  

c. Cumulative Tax System. The gift and estate tax system of cumulative. 
Thus, even if a client does not correct an error or omission for a prior 
year’s gift tax return, the practitioner who advises on filing in later years 
may need to recommend that the error or omission be corrected. 

4. Duty of Diligence as to Accuracy. Circular 230 § 10.22(a) requires practitioners 
to exercise due diligence in three circumstances: In preparing or assisting in the 
preparation of and filing tax returns, documents, affidavits, “and other papers 
relating to IRS matters”; in determining the correctness of oral or written 
representations made by practitioners to the Treasury Department; and in 
determining the correctness of oral or written representations made by the 
practitioner to clients with reference to any matter administered by the IRS. 

a. IRS v. Treasury. Note that the duty of diligence in making 
representations to the government applies to representations to the 
Treasury Department and not just to the IRS. 

b. Reliance on Others. Circular 230 § 10.22(b) presumes that a practitioner 
exercises due diligence if he or she relies on the work product of another 
person and used reasonable care in engaging, supervising, training and 
evaluating the person, taking proper account of the nature of the 
relationship between the practitioner and the person. This rule allows a 
practitioner to rely, for example, on subordinates and employees. 
However, it appears that due diligence can also be satisfied by reliance on 
a person who is not a subordinate, such as a fellow advisor. 
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5. Duty of Prompt Disposition. Circular 230 § 10.23 provides that a practitioner 
may not unreasonably delay the prompt disposition of any matter by the IRS. 

6. Assistance from Disbarred or Suspended Persons. Circular 230 § 10.24 
provides that a practitioner may not knowingly, directly or indirectly, accept 
assistance from or assist any person who is under disbarment or suspension from 
practice before the IRS, if the assistance relates to a matter or matters constituting 
practice before the IRS. 

7. Practice by Former Government Employees. Circular 230 § 10.25 sets forth 
restrictions on former government employees. Circular 230 § 10.24(b) provides 
that a practitioner may not accept assistance from a former government employee 
where the provisions of Circular 230 § 10.25 would be violated. 

8. Certification of Documents. Circular 230 § 10.26 prohibits practitioners from 
taking acknowledgments, administering oaths, certifying papers, or performing 
any official act as a notary public with respect to any matter administered by the 
IRS and for which the practitioner is employed as counsel, attorney, or agent, or 
in which he or she may be in any way interested.  

a. Common Form 706 Practice Prohibited? This rule apparently prohibits 
the common practice of many estate tax practitioners of certifying 
decedent’s wills included with an estate tax return. 

9. Fees. Circular 230 § 10.27 restricts fees that a practitioner may charge.  

a. Unconscionable Fees.  Circular 230 § 10.27(a) provides that a practitioner 
may not charge an unconscionable fee in connection with any matter 
before the IRS. Presumably, “unconscionable” fees are a narrower 
category than merely “unreasonable” fees, so that a practitioner may 
charge an unreasonable fee without a Circular 230 § 10.27 violation.  

b. Contingent Fees. Circular 230 § 10.27(b) provides a general rule that a 
practitioner may not charge a “contingent fee” rendered in connection with 
any matter before the IRS. The prohibition is presumably aimed at 
preventing practitioners from profiting from the audit selection process. 

(1) Matter before the IRS. “Matter before the IRS” is defined 
broadly and includes, for example, all tax planning and advice, as 
well as preparing or filing or assisting in preparing or filing returns 
or claims for refund or credit, and making any presentation to the 
IRS relating to a taxpayer’s rights, privileges, or liabilities under 
laws or regulations administered by the IRS. Circular 230 § 
10.27(c)(2). 

(2) Definition of Contingent Fees. Circular 230 § 10.27(c)(1) defines 
a “contingent fee” as a fee based on whether or not a position taken 
on a tax return or other filing avoids challenge by the IRS or is 
sustained either by the IRS or in litigation. Examples include a fee 
that is based on a percentage of the refund reported on a return, 
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that is based on a percentage of the taxes saved, or that otherwise 
depends on the specific result attained. Reimbursement in the event 
that position is challenged or not sustained is likewise considered a 
contingent fee. 

(3) Exceptions Where Contingent Fees Permitted. Notwithstanding 
the general rule, Circular 230 § 10.27(b)(2)-(4) permit contingent 
fees in certain circumstances.  

(a) Challenge to Original Tax Return. A practitioner may 
charge a contingent fee for services rendered in connection 
with the Service’s examination of, or challenge to an 
original tax return or an amended return or claim for refund 
or credit, if the amended return or claim for refund or credit 
is filed within 120 days of the taxpayer receiving a written 
notice of the examination of, or a written challenge to the 
original tax return. 

 “Original tax return” not defined. Circular 230 
does not define the term “original tax return.” 
However, the purpose of the exception is apparently 
to allow continent fees once a taxpayer’s position 
has already been challenged. It is in the taking of a 
position that a contingent fee is not permitted. 

(b) Determination of Interest of Penalties. A practitioner 
may charge a contingent fee for services rendered in 
connection with a claim for credit or refund filed solely in 
connection with the determination of statutory interest or 
penalties assessed by the IRS. Circular 230 § 10.27(b)(3). 

(c) Any Judicial Proceeding. A practitioner may charge a 
contingent fee for services rendered in connection with any 
judicial proceeding arising under the Code. For example, a 
contingent fee is allowed in refund litigation. 

10. Return of Client’s Records. Circular 230 § 10.28 generally requires practitioners 
to return client records necessary for the client to comply with his or her federal 
tax obligations. This duty applies even if there is a dispute over fees. That said, if 
the practitioner is authorized under state law to retain client records in the event of 
a dispute over fees, the practitioner need only return those records that must be 
attached to the taxpayer’s return, and also provide the client with reasonable 
access to review and copy any additional records of the client retained by the 
practitioner under state law that are necessary for the client to comply with his or 
her federal tax obligations. 

11. Conflicting Interests. Circular 230 § 10.29(a) generally prohibits a practitioner 
from a representing a client before the IRS if the representation involves a conflict 
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of interest. Similar to the Model Rules of Professional Conduct, conflicts may be 
waived in certain circumstances with informed consent. 

12. Solicitation. Circular 230 § 10.30 contains rules on solicitation of business. In 
general, a practitioner may not in any way use or participate in the use of any 
form of public communication or private solicitation containing a false, 
fraudulent, or coercive statement or claim, or a misleading or deceptive statement 
or claim.  

13. Negotiation of Taxpayer Checks. Practitioners are prohibited from endorsing or 
negotiating any check issued to a client by the government in respect of a federal 
tax liability. Circular 230 § 10.31. Cf. IRC § 6695(f)(imposing a penalty for 
negotiating a check issued to a taxpayer other than the preparer). 

14. Unauthorized Practice of Law. Circular 230 does not authorize any persons to 
practice law who are not members of the bar. Circular 230 § 10.32. 

15. Best Practices. Circular 230 § 10.33 describes best practices for “tax advisors.” 
The term “tax advisor” is not defined. It is presumably broader than the term 
“practitioner.” Best practices include communicating clearly regarding the terms 
of an engagement, “arriving at a conclusion supported by the law and the facts,” 
and acting fairly and with integrity in practice before the IRS. It is unclear what 
the consequences are if a practitioner fails to uphold the best practices described 
in Circular 230 § 10.33. 

16. Tax Returns and Other Papers. Circular 230 § 10.34(a) sets forth standards 
with respect to tax returns and documents, affidavits and other papers. 

a. Tax Returns and Refund Claims. There are three standards that a 
practitioner must comply with when signing a tax return or advising a 
client to take a position on a tax return or claim for refund (or preparing a 
portion of a tax return or claim for refund containing a position): A 
practitioner may not willfully, recklessly, or through gross incompetence 
sign a tax return or claim for refund or give advice on a position that the 
practitioner knows or reasonably should know contains a position that (A) 
lacks a reasonable basis; (B) is an unreasonable position described in 
section 6694(a)(2) of the Code; or is a willful attempt by the practitioner 
to understate the liability for tax or a reckless or intentional disregard of 
rules or regulations by the practitioner as described in section 6694(b)(2) 
of the Code. Circular 230 § 10.34(a)(1). 

(1) Coordination with Preparer Penalties. Circular 230 § 10.34 
expressly incorporates the standards of return preparer penalties 
under section 6694 of the Code. However, there are differences. In 
particular:  

(a) Circular 230 § 10.34 contains no reasonable cause 
exception. 

(b) Circular 230 § 10.34 requires a standard of diligence. 
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(c) Circular 230 § 10.34 applies to pre-transaction advice. 

(d) Circular 230 § 10.34 applies even if a practitioner prepares 
or advises on an insubstantial portion of a return. 

(e) Circular 230 § 10.34 applies even if there is no 
understatement of tax (such as where credits will always 
absorb any tentative tax). 

(2) Reasonable Basis as Minimum. The minimum threshold that a 
return position must have is a “reasonable basis.” (See above for a 
description of “reasonable basis.”) In general, as discussed below, 
a taxpayer can avoid penalties for understatement of income tax if 
a position has reasonable basis, provided that it is disclosed and the 
taxpayer has a has kept adequate books and records, and can 
properly substantiate items. IRC § 6662(d)(2)(B)(ii). Similarly, 
except in the case of a tax shelter or reportable transaction, the tax 
return preparer understatement penalty can be avoided if a return 
position is disclosed and there is a reasonable basis for the 
position. IRC § 6694(a)(2)(B). 

(3) “Reasonable Position” Also Required. In addition to requiring a 
practitioner to ensure that returns have a reasonable basis, Circular 
230 § 10.34(a)(1) also requires practitioners to ensure that returns 
signed by them do not have an “unreasonable position.” In general, 
as discussed below, a “reasonable position” is one for which there 
is substantial authority, which is a higher standard than reasonable 
basis. IRC § 6694(a)(2). The lesser reasonable basis standard is 
only permitted where a return position is disclosed. (And an even 
higher standard is required for tax shelter positions.)  

(4) Diligence Required When Signing a Return. Circular 230 § 
10.34(a)(1) is not automatically violated when a return position 
does not have a reasonable basis or is unreasonable. For a breach 
of Circular 230 § 10.34 duties to occur, the practitioner must also 
have signed a return and failed to meet a standard of diligence. The 
standard of diligence is that the practitioner must not have acted 
willfully, recklessly, or with gross incompetence. In addition, a 
practitioner does not violate Circular 230 § 10.34 if the practitioner 
did not know and should not reasonably have known that a return 
contains a prohibited position. For this purpose, the IRS will take 
into account a pattern of conduct, presumably including past 
conduct in other, unrelated matters. Circular 230 § 10.34(a)(2). 

(5) Oral Advice. Circular 230 § 10.34(a) applies to advice on tax 
return positions (or refund positions) even if the advice is not 
written. 
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(6) What is Advice? Circular 230 § 10.34 does not define what it 
means to advise or give advice. It is an open question whether a 
disclaimer that a communication does not constitute “advice” can 
avoid a violation of Circular 230 § 10.34. 

b. Other Papers. More relaxed standards apply to papers other than returns 
and refund claims submitted to the IRS. These more relaxed standards 
permit practitioners, once a return position has been taken, to advocate 
zealously for their clients (as indeed they may have an ethical duty to do).  

(1) Positions in Other Papers. A practitioner may not advise a client 
to take a position on a document, affidavit or other paper submitted 
to the IRS, if the position is frivolous. Circular 230 § 10.34(b)(1). 

(a) Oral Advice. The “not frivolous” standard applies even if 
the advice is not written. 

(2) Submission of Other Papers. A practitioner also may not advise a 
client to submit a document, affidavit or other paper to the IRS that 
is frivolous. Circular 230 § 10.34(b)(2). Further, the purpose of 
such a paper may not be to delay or impede the administration of 
the federal tax laws. 

(a) Privilege. The prohibition on papers whose intent is to 
delay or impede places a limit on whether practitioners may 
assert a privilege, such as an attorney-client or work 
product privilege.  

(b) Disregard of Rules and Regulations in Other Papers. If 
a practitioner advises a client to submit a paper that 
contains or omits information in a manner that 
demonstrates an intentional disregard of a rule or 
regulation, the practitioner must also advise the client to 
submit a document that evidences a good faith challenge to 
the rule or regulation. It appears that if information is not 
omitted, a rule or regulation can be challenged even 
without good faith. 

17. Advice on Potential Penalties. Circular 230 § 10.34(c) imposes obligations on 
practitioners to advise on potential penalties, as well as the opportunity to avoid 
penalties through disclosure. A practitioner must inform a client of any penalties 
that are reasonably likely to apply to the client with respect to a position taken on 
a tax return if the practitioner either advised the client with respect to the position 
or if the practitioner prepared or signed the tax return. Circular 230 § 
10.34(c)(1)(i); cf. Treas. Reg. § 1.6694-2(d)(3)(i)(C)(permitting a tax return 
preparer to avoid preparer understatement penalties by advising the taxpayer of 
penalty provisions). 
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a. Penalties with Respect to Other Documents. The practitioner must also 
inform a client of any penalties that are reasonably likely to apply to the 
client with respect to any other document, affidavit or other paper 
submitted to the IRS. Circular 230 § 10.34(c)(1)(ii). It is unclear when this 
latter duty applies. Presumably, the duty only applies if the practitioner 
submits a paper on the client’s behalf or, perhaps, if the practitioner 
merely advised on whether to submit it. Conceivably, the duty even 
applies if the practitioner is aware or should have been aware of the 
position, even if the practitioner did not advise on it. 

b. Advice on Opportunity to Avoid Penalties. The practitioner also must 
inform the client of any opportunity to avoid any penalties by disclosure, 
if relevant, and of the requirements for adequate disclosure. Circular 230 § 
10.34(c)(2); cf. Treas. Reg. § 1.6694-2(d)(3)(ii)(A)(permitting a tax return 
preparer to avoid preparer understatement penalties by advising the 
taxpayer of opportunity to avoid penalties). 

c. Duty Even if No Practitioner Penalty. A practitioner has obligations 
under Circular 230 § 10.34(c) even if the practitioner is not subject to a 
penalty. 

18. Good Faith Reliance on Client Information. Circular 230 § 10.34(d) generally 
permits a practitioner advising a client to rely in good faith without verification 
upon information furnished by the client.  

a. Further Inquiry Required in Some Cases. If information is actually 
furnished to or known by a practitioner, a practitioner must make 
reasonable inquiries if the information as furnished appears to be 
incorrect, inconsistent with an important fact or another factual 
assumption, or incomplete. Circular 230 § 10.34(d). It is unclear what 
inquiry is “reasonable.” Further, it is unclear what obligations the 
practitioner has once the inquiry is complete. 

19. Competence. Circular 230 § 10.35 imposes a duty of competence, and provides 
that a practitioner must possess the necessary competence to engage in practice 
before the IRS. “Competent practice” requires both an appropriate level of 
knowledge and skill necessary for the matter for which the practitioner is 
engaged. “Competent practice” also requires appropriate thoroughness and 
preparation necessary for the matter for which the practitioner is engaged.  

a. Methods for Achieving Competence. Circular 230 § 10.35 also provides 
that a practitioner may become competent through “various methods.” The 
only two methods specified are consulting with experts in the relevant area 
and studying the relevant law. 

20. Duties of Oversight. Circular 230 § 10.36 sets forth duties for practitioners who 
have principal authority and responsibility for overseeing a firm’s practice.  
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a. Definition of “Principal Authority”.  The term “principal authority” is 
undefined. Presumably, mere oversight within a firm is not sufficient to 
trigger Circular 230 § 10.36 obligations. An individual is only subject to 
such obligations if he or she has “principal” authority. Perhaps the 
obligation only applies to senior managers.  

(1) Absence of Principal Authority. Circular 230 § 10.36(a) provides 
that in the absence of a person or persons identified by the firm as 
having the principal authority and responsibility, the IRS may 
identify one or more individuals subject to the provisions of this 
part responsible for compliance with the requirements of this 
section. Presumably, the formula “principal authority” is not 
necessary for a firm designation. In the absence of designation, it is 
unclear when and on what grounds the IRS identifies the 
individuals responsible for compliance. There may be 
constitutional limits on the extent to which the IRS may designate 
individuals who are responsible for oversight duties. 

b. General Oversight Duty. Individuals with oversight responsibility must 
take reasonable steps to ensure that the firm has adequate procedures in 
effect for all members, associates, and employees for purposes of 
complying with subparts A through C of Circular 230. Circular 230 § 
10.36(a). 

c. Standards of Noncompliance. Circular 230 § 10.36(b) sets forth the 
standards of conduct required to avoid discipline for oversight failures. 
The standards of conduct prohibit willfulness, recklessness and gross 
incompetence in failing to take reasonable steps to establish procedures, 
ensuring that the procedures are followed, and correcting noncompliance. 

21. Requirements for Written Advice. Circular 230 § 10.37 sets forth requirements 
for written advice. For day-to-day practice, it is perhaps the most important 
section of the Circular. Notoriously, from December 2004 through June 12, 2014, 
the rules governing written advice were extraordinarily complex. The complex 
rules were overhauled effective after June 12, 2014. T.D. 9668, 79 FR 33693. 

a. What is Advice?  Circular 230 § 10.37 does not define what it means to 
advise or give advice. It is an open question whether a disclaimer that a 
communication does not constitute “advice” can avoid a violation of 
Circular 230 § 10.34. 

b. Definition of Written Advice. Circular 230 § 10.37(a)(1) excludes from 
the definition of “written advice” both “government submissions on 
matters of general policy,” such as bar association reports, and continuing 
education presentations provided to an audience solely for the purpose of 
enhancing practitioners’ professional knowledge on federal tax matters. 
However, those exclusions do not apply to presentations that market or 
promote transactions, which are considered written advice. 
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c. Standards for Written Advice. Circular 230 § 10.37(a)(2) lists the six 
requirements of written advice. A practitioner must (i) base the written 
advice on reasonable factual and legal assumptions (including assumptions 
as to future events), (ii) reasonably consider all relevant facts and 
circumstances that the practitioner knows or reasonably should know, (iii) 
use reasonable efforts to identify and ascertain the facts relevant to written 
advice on each federal tax matter; (iv) not rely upon representations, 
statements, findings, or agreements (including projections, financial 
forecasts, or appraisals) of the taxpayer or any other person if reliance on 
them would be unreasonable, (v) relate applicable law and authorities to 
facts, and (vi) not, in evaluating a federal tax matter, take into account the 
possibility that a tax return will not be audited or that a matter will not be 
raised on audit. 

(1) Relevance of Audit Risk. Written advice that evaluates a federal 
tax matter may not take into account the possibility that a tax 
return will not be audited or that a matter will not be raised on 
audit. Presumably, however, a practitioner may advise a client 
orally of possible audit risk; indeed, the practitioner may have an 
obligation to so advise a client, as part of a state law duty to keep a 
client informed. Although not expressly stated in Circular 230, a 
practitioner who advises on audit risk should state that audit risk is 
irrelevant to the authority for the position and whether penalties 
may apply.   

(2) Unreasonable Reliance. Reliance on representations, statements, 
findings, or agreements is unreasonable if the practitioner knows or 
reasonably should know that one or more representations or 
assumptions on which any representation is based are incorrect, 
incomplete, or inconsistent. Circular 230 § 10.37(a)(3). 

(3) No Weight of Authority Requirement. Circular 230 § 10.37 is 
silent on what weight of authority is required for written advice in 
particular circumstances. 

(4) No Obligation to Set Forth Facts or Reasoning. While Circular 
230 § 10.37 contains standards on the use of facts and assumptions 
and requires the application of law to the facts, it does not require 
any facts or assumptions or reasoning to be stated. A “bare” 
conclusion is acceptable. Cautious practitioners will of course 
document their assumptions and reasoning.   

d. Federal Tax Matter. A “federal tax matter,” for purposes of Circular 230 
§ 10.37, is any matter concerning the application or interpretation of a 
revenue provision, any provision of law affecting a person’s obligations 
under the internal revenue laws and regulations, including but not limited 
to the person’s liability to pay tax or obligation to file returns, or any other 
law or regulation administered by the IRS. Circular 230 § 10.37(d). A 
“revenue provision” is defined broadly, by cross reference to section 
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6110(i)(1)(B) of the Code, as any existing or former internal revenue law, 
regulation, revenue ruling, revenue procedure, other published or 
unpublished guidance, or tax treaty, either in general or as applied to 
specific taxpayers or groups of specific taxpayers. 

e. “Reasonable Practitioner” Standard. The IRS applies a “reasonable 
practitioner” standard in evaluating whether a practitioner giving written 
advice concerning one or more federal tax matters complies with the 
requirements of giving written advice (or relying on the advice of others). 
Circular 230 § 10.37(c)(1). All facts and circumstances are considered, 
including the scope of the engagement and the type and specificity of the 
advice sought by the client. 

(1) Promotional Materials. The “reasonable practitioner” standard 
also applies to an opinion the practitioner knows or has reason to 
know will be used or referred to by a person other than the 
practitioner in promoting, marketing, or recommending to one or 
more taxpayers a partnership or other entity, investment plan or 
arrangement, a significant purpose of which is the avoidance or 
evasion of any tax imposed by Code. In that case, the IRS will give 
“emphasis” to the additional risk caused by the practitioner’s lack 
of knowledge of the taxpayer’s particular circumstances. 

22. Reliance on Advice of Others. Circular 230 § 10.37(b) provides that a 
practitioner may rely on the advice of another person, provided that the advice 
was reasonable and the reliance is in good faith considering all the facts and 
circumstances. This means that in some cases a practitioner may defer to others’ 
advice on an issue. 

a. Definition of Unreasonable Reliance. Reliance is not reasonable when 
the practitioner knows or reasonably should know (1) the opinion of the 
other person should not be relied on, (2) the other person is not competent 
or lacks the necessary qualifications to provide the advice, or (3) the other 
person has an impermissible conflict of interest. Circular 230 § 10.37(b). 

b. Incentive to Avoid Further Inquiry. Circular 230 § 10.37(b), because it 
defines reasonable reliance in terms of whether a practitioner knows or 
reasonably should know, arguably creates an incentive for practitioners 
not to inquire into another person’s advice, or do an independent review of 
another’s analysis. 

V. Registration and Record-Keeping 

The IRS keeps track of practitioners in two ways, namely, the centralized authorized file (CAF) 
system and preparer tax identification numbers (PTINs). 

A. CAF System. Any individual who is authorized to represent a taxpayer (Form 2848) or 
who is authorized by a taxpayer to receive information (Form 8821) is issued a number 
known as a CAF number. Treas. Reg. § 601.506(d). The CAF system makes it possible 
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for the IRS to identify representatives and their authority efficiently, even where IRS 
personnel do not have access to the actual powers of attorney. 

1. Not a Determination of Authority to Practice. A CAF number does not indicate 
that a person is either recognized or authorized to practice before the IRS. Treas. 
Reg. § 601.506(d)(2). 

B. PTIN. Every return or claim for refund must include the identifying number of the tax 
return preparer required to sign the return or claim for refund. Treas. Reg. § 301.6109-
1(a)(1). All tax return preparers, as defined in Circular 230, are required to obtain a 
preparer tax identification number (PTIN). Treas. Reg. § 301.6109-1(d). For this purpose, 
a “tax return preparer” is an individual who is compensated for preparing, or assisting in 
the preparation of, all or substantially all of a tax return or claim for refund of tax. Treas. 
Reg. § 301.6109-1(g). 

1. Tax Return Preparer vs. PTIN Requirement. An individual may be defined as 
a tax return preparer for penalty purposes yet not be required to obtain a PTIN. 
For example, an attorney who does not sign a return and does not prepare 
substantially all of the return for compensation, but who advises on a position on 
a return where the tax liability attributable to the position is a substantial portion 
of the taxpayer’s overall liability, is a “tax return preparer” within the meaning of 
Treas. Reg. § 301.7701-15(b)(1) but not for PTIN purposes. 

VI. Amended Returns 

In practice, errors on tax returns are frequently identified. This is especially true of estate and gift 
tax returns. Gift tax returns are complex, and mistakes by inexperienced and even experienced 
preparers are frequent (some would say inevitable). An estate tax return is a comprehensive 
account of a decedent’s taxable estate, lifetime transfers by gift, debts, and expenses, among 
other things. As a practical matter, relevant new items and information nearly always are 
discovered after an estate tax return is filed.  

A. Status of Amended Returns. There is no Code section that authorizes the IRS to accept 
amended returns. However, it has long been the practice of the IRS to accept amended 
returns for filing. Hence, the Supreme Court has held that “an amended return is a 
creature of administrative origin and grace.” Badaracco v. Comm’r, 464 U.S. 386 (1984). 

1. Regulation on Obligation to Amend Income Tax Return. Treas. Reg. § 1.451-
1(a) states that [i]f a taxpayer ascertains that an item should have been included in 
gross income in a prior taxable year, he should, if within the period of limitation, 
file an amended return and pay any additional tax due.” Note that this regulation 
applies only to income tax returns; it does not apply to gift, estate, or GST tax 
returns. 

B. Duty to Amend? Badaracco, together with (1) the absence of a rule requiring 
amendment and (2) the negative implication of Treas. Reg. § 1.451-1(a)’s use of the word 
“should” rather than “must” when addressing whether a taxpayer should file an amended 
return, are often cited for the proposition that a taxpayer does not have a duty to amend 
an erroneous return. See also Broadhead v. Comm’r, Broadhead, T.C. Memo 1955-328 
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(“Petitioner was not required by statute to file an amended return, and if one had been 
tendered for filing, respondent could have declined to accept it.”); see generally Soled, 
“Implications of Discovering Unreported Income, Improper Deductions, and Hidden 
Assets Upon a Taxpayer's Death” (August 1, 2010), Georgia Law Review, Vol. 44, p. 
697, available at SSRN: https://ssrn.com/abstract=2475137. 

C. Circular 230 Duties. Circular 230 § 10.21 provides that if a practitioner knows that a 
client has not complied U.S. revenue laws or has made an error in or omission from any 
return, document, affidavit, or other paper which the client submitted or executed under 
U.S. revenue laws, the practitioner must promptly advise the client of the fact of such 
noncompliance, error, or omission, as well as of the consequences as provided under the 
Code and regulations of such noncompliance, error, or omission. However, consistent 
with the theory that a taxpayer has no duty to amend, the practitioner is not required to 
advise the client to take corrective action. 

VII. Select Taxpayer Underpayment Penalties 

According to the IRS’s Penalty Handbook, the Code contains over 140 civil penalties. See 
Internal Revenue Manual 20.1.1.1.1. This outline focuses on those penalties that can be mitigated 
or avoided by relying on the advice of a tax professional. 

A. Definition of Underpayment. As discussed below, sections 6662, 6662A, and 6663 of 
the Code impose penalties in some cases of the understatement of tax. “Underpayment” 
for purposes of those penalties the amount by which tax imposed exceeds the amount 
shown as the tax on the taxpayer’s return (reduced by the amount of rebates, but 
increased by previous assessments and collections). IRC § 6664(a).  

1. Effective of Amended Returns. An amount is treated as shown on a taxpayer’s 
return if it is shown an a “qualified amended return,” provided that the amount did 
not relate to a fraudulent position on the original return. Treas. Reg. § 1.6664-
2(c)(2). A qualified amended return is a return that is filed before certain events, 
such as the date that the taxpayer is first contacted by the IRS concerning an 
examination of the return. Treas. Reg. § 1.6664-2(c)(3). 

B. Fraud Penalty. Section 6663(a) of the Code imposes a penalty if any underpayment of 
tax required to be shown on a return is due to fraud. The fraud penalty is equal to 75% of 
the portion of the underpayment attributable to fraud. IRC § 6663(a).  

1. Requirement that Return be Filed. The fraud penalty is on fraudulent reporting; 
thus, it cannot apply unless a return is actually filed. IRC § 6664(b). 

2. Presumption that Entire Underpayment is Attributable to Fraud. If any 
portion of an underpayment is attributable to fraud, then the entire underpayment 
shall be treated as attributable to fraud, unless the taxpayer shows by a 
preponderance of the evidence that it is not attributable to fraud. 

3. Supersedes Accuracy-Related Penalty. An accuracy-related penalty, as defined 
in section 6662 of the Code, is not imposed on any portion on which a fraud 
penalty is imposed. IRC § 6662(b)(flush language). 
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4. Reasonable Cause Exception. An accuracy-related penalty does not apply to a 
portion if the taxpayer acted in good faith and there was reasonable cause for the 
portion of the understatement. IRC § 6664(c). The reasonable cause exception is 
discussed in further detail below. 

C. Section 6662 Accuracy-Related Penalties. Section 6662(a) of the Code imposes a 
penalty on the portion of an underpayment of tax required to be shown on a return that is 
attributable to certain accuracy-related errors. The penalty is generally equal to 20% of 
the portion of the underpayment attributable to the error. IRC § 6662(a)-(b). 

1. Requirement that Return be Filed. The accuracy-related penalty is on 
inaccurate reporting; thus, it cannot apply unless a return is actually filed. IRC § 
6664(b). 

2. Reasonable Cause Exception. An accuracy-related penalty does not apply to a 
portion if the taxpayer acted in good faith and there was reasonable cause for the 
portion of the understatement. IRC § 6664(c). The reasonable cause exception is 
discussed in further detail below. 

3. Overview of Accuracy-Related Errors. Section 6662(b) lists eight errors that 
can give rise to a penalty under section 6662 of the Code. The errors are: (1) 
negligence or disregard of rules or regulations, (2) substantial understatement of 
income tax, (3) substantial or gross valuation misstatement under chapter 1 of the 
Code, (4) substantial overstatement of pension liabilities, (5) substantial or gross 
estate or gift tax valuation understatement, (6) disallowance of tax benefits by 
reason of a transaction lacking economic substance, (7) undisclosed foreign 
financial asset understatement, and (8) inconsistent estate basis. Errors (1), (2), 
(3), (5), and (8) are discussed below. 

4. Definition of “Negligence”. Negligence is defined statutorily to include any 
failure to make a reasonable attempt to comply with the provisions of the Code. 
IRC § 6662(c); see also Treas. Reg. § 1.6662-3(b)(1). Treas. Reg. § 1.6662-
3(b)(1) adds that negligence also includes failure to exercise ordinary and 
reasonable care in the preparation of a tax return, or to keep adequate books and 
records to substantiate items. 

a. Indications of Negligence. Negligence is “strongly indicated” in certain 
circumstances defined in Treas. Reg. § 1.6662-3(b)(1)(i)-(iv). These 
include mismatches between a taxpayer’s return and informational returns, 
as well as failure to comply the requirements of section 6222 or 6242 of 
the Code, which generally require consistency between a partner’s or 
shareholder’s treatment of items and a partnership or S corporation return, 
as the case may be.  

b. “Too Good to be True” As Indicator of Negligence. Another strong 
indication of negligence is the failure to make a reasonable attempt to 
ascertain the correctness of a deduction, credit, or exclusion which would 
seem to a reasonable and prudent person to be “too good to be true” under 
the circumstances. Treas. Reg. § 1.6662-3(b)(1)(i)-(ii). 



 22 

5. Definition of “Disregard”. “Disregard” of rules or regulations is defined 
statutorily to include any careless, reckless of intentional disregard. IRC § 
6662(c); see also Treas. Reg. § 1.6662-3(b)(2).  

a. Flavors of Disregard. Disregard is “careless” if the taxpayer does not 
exercise reasonable diligence to determine the correctness of a return 
position that is contrary to a rule or regulation. Disregard is “reckless” if 
the taxpayer makes little or no effort to determine whether a rule or 
regulation exists, under circumstances which demonstrate a substantial 
deviation from the standard of conduct that a reasonable person would 
observe. Disregard is “intentional” if the taxpayer knows of the rule or 
regulation that is disregarded. Treas. Reg. § 1.6662-3(b)(2). 

b. Definition of Rules and Regulations. “Rules or regulations” include the 
Code, regulations (whether final, temporary, or proposed), and revenue 
rulings or notices. Treas. Reg. § 1.6662-3(b)(2). 

c. Intentional Disregard Permitted if Realistic Possibility of Success. A 
taxpayer is not considered to disregard a revenue ruling or notice if the 
taxpayer takes a contrary position (other than with respect to a reportable 
transaction) that has a realistic possibility of being sustained on its merits. 
Treas. Reg. § 1.6662-3(b)(2). 

(1) Notices and Revenue Rulings Only. The exception forgiving 
intentional disregard only applies to disregard of notices and 
revenue rulings. Implicitly, a taxpayer who takes a position 
contrary to a regulation (without disclosure) risks penalties even if 
the taxpayer’s position does have a realistic possibility of success. 

6. Disclosure Exception to Negligence and Disregard Penalty. A penalty for 
negligence or disregard of rules or regulations is not imposed if a position is 
disclosed, provided that the taxpayer has a reasonable basis, has kept adequate 
books and records, and can properly substantiate items. Treas. Reg § 1.6662-
3(c)(1). In addition, in the case of a position contrary to a regulation, the position 
must be a good faith challenge to the regulation’s validity. Treas. Reg § 1.6662-
3(c)(1). 

7. Substantial Understatement of Income Tax. A substantial understatement of 
income tax generally exists if the amount of the understatement exceeds the 
greater of $5,000 or 10% of the required to be shown on the return. 

a. Increased Risk of Exposure for Taxpayers Claiming Section 199A 
Deduction. If a taxpayer claims a deduction for qualified business income 
(QBI) under section 199A of the Code, the threshold for determining 
whether an understatement is “substantial” is reduced to 5%. IRC § 
6662(d)(1)(C). Note that it does not matter what the amount of QBI is or 
whether the understatement is due to the computation of QBI or the QBI 
deduction. Merely claiming a QBI deduction reduces the threshold.  
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b. Reduction of Understatement for Certain Return Positions. Generally, 
an “understatement” means the difference between the amount of income 
tax required to be shown on the return for the year and the amount shown 
(reduced by any rebate). IRC § 6662(d)(2)(A). However, the amount of 
“understatement” can generally be reduced (and the understatement 
penalty potentially avoided) in two circumstances: 

(1) Substantial Authority. There was “substantial authority” for the 
tax treatment of an item to which a portion of the understatement 
was attributable. IRC § 6662(d)(2)(B)(i). Thus, if there is 
substantial authority for the tax treatment of an item, it is treated as 
if it were properly shown on an income tax return. Treas. Reg. § 
1.6662-4(d)(1). 

(2) Disclosure and Reasonable Basis. The relevant facts affecting the 
tax treatment of an item to which a portion of the understatement 
was attributable are adequately disclosed and there is a reasonable 
basis for that treatment. IRC § 6662(d)(2)(B)(ii); Treas. Reg. § 
1.6662-4(e)(1). In addition, the item or position must be properly 
substantiated and the taxpayer must keep adequate books and 
records with respect to such item or position. Treas. Reg. § 1.6662-
4(e)(2). 

(a) Disclosure is made using Form 8275 or Form 8275 
(disclosure of position contrary to regulation). 

(3) Reduction Does Not Apply to Tax Shelters. The reductions for 
substantial authority and disclosure do not apply to any item 
attributable to a tax shelter. IRC § 6662(d)(2)(C)(i); Treas. Reg. § 
1.6662-4(e)(2)(ii). A “tax shelter” is defined for that purpose as 
any other plan or arrangement if a significant purpose of 
arrangement is the avoidance or evasion of federal income tax. 
IRC § 6662(d)(2)(C)(ii); Treas. Reg. § 1.6662-4(g(2). 

(4) Regulations Outdated. In the case of a noncorporate taxpayer, 
Treas. Reg. § 1.6662-4(g)(1) provides that a tax shelter item is 
treated as properly shown if there is substantial authority for the 
item and the taxpayer reasonably believed at the time of filing and 
that tax treatment was more likely than not the proper treatment. 
However, this regulation predates the elimination, by the American 
Jobs Creation Act of 2004, of a statutory exception for 
noncorporate taxpayers. Historically (as the regulations continue to 
misleadingly provide), a noncorporate taxpayer could avoid 
accuracy-related penalties by relying in good faith on a more-
likely-than-not opinion of a professional tax advisor. Treas. Reg. § 
1.6662-4(g)(4)(i)(B). 
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(5) List of Transactions not Having Substantial Authority. The IRS 
is authorized to publish a list of transactions that the IRS believes 
do not have substantial authority. IRC § 6662(d)(3). 

8. Substantial Chapter 1 Valuation Misstatement. A “substantial valuation 
misstatement under chapter 1” exists if the value of any property or the adjusted 
basis of any property claimed on any income tax return is 150% or more of the 
amount determined to be the correct amount of the value or basis. IRC § 
6662(e)(1)(A). 

a. Transfer Pricing. A “substantial valuation misstatement under chapter 1” 
also exists if the value of property or services claimed in connection 
between persons described in section 482 of the Code is 200% or more of 
the amount determined to be the correct amount, or the net section 482 
transfer pricing adjustments exceed the lesser of $5 million or 10% of 
gross receipts. IRC § 6662(e)(1)(B); see also IRC § 6662(e)(3)(A) 
(defining “net section 482 transfer price adjustment”). 

b. Exception for Small Understated Amounts. A penalty for a substantial 
chapter 1 valuation misstatement is not imposed if the underpayment 
attributable to the misstatement is $5,000 or less. IRC § 6662(e)(2). 

c. Increased Penalty for Gross Valuation Misstatement. The penalty is 
increased to 40% of the portion attributable to the substantial valuation 
misstatement under chapter 1, if the value of any property or the adjusted 
basis of any property claimed on any income tax return is 200% or more 
of the amount determined to be the correct amount of the value or basis. 
IRC § 6662(h)(1), (h)(2)(A). 

d. Charitable Income Tax Deduction. One area where an individual can be 
penalized for a substantial chapter 1 valuation misstatement is in claiming 
a charitable income tax deduction under section 170(a) of the Code. 

(1) Additional Requirements to Qualify for Reasonable Cause 
Exception. As discussed below, a taxpayer who is otherwise 
subject to an accuracy-related penalty for a substantial chapter 1 
valuation misstatement must meet additional requirements in order 
to qualify for the reasonable cause exception, if the valuation 
misstatement is for charitable deduction property. IRC § 
6664(c)(4)(A). 

9. Substantial Estate or Gift Tax Valuation Understatement. A “substantial 
estate or gift tax valuation understatement” occurs if the value of property claimed 
on an estate, gift, or generation-skipping transfer (GST) tax return is 65% or less 
than the amount determined to be the correct value. IRC § 6662(g). 

a. GST tax included. Although the term “substantial estate or gift tax 
valuation understatement” does not refer to the GST tax, the penalty is 
defined by reference to subtitle B, which includes GST tax. Thus, it 
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appears that the penalty can be imposed for valuation understatement on a 
GST tax return, including a return (such as Form 709-GS(D) or Form 709-
GST(T)). 

b. Exception for Small Understated Amounts. A penalty for a substantial 
estate or gift tax valuation understatement is not imposed if the 
underpayment attributable to the misstatement is $5,000 or less. IRC § 
6662(e)(2).  

c. Increased Penalty for Gross Valuation Misstatement. The penalty is 
increased to 40% of the understatement portion attributable to the 
substantial valuation of understatement, if the value of property claimed 
on an estate, gift, or generation-skipping transfer (GST) tax return is 65% 
or less than the amount determined to be the correct value. IRC § 
6662(h)(1), (h)(2)(C). 

10. Inconsistent Estate Basis Reporting. “Inconsistent estate basis” means any 
portion of an underpayment attributable to the failure to comply with section 
1014(f) of the Code. IRC § 6662(k). Section 1014(f) of the Code generally 
requires that the basis of property passing or received from a decedent that is 
given a fresh basis at death (often called the “step up in basis”) shall not exceed 
the finally reported estate tax value, or, if none, the basis required to be reported 
by the executor. IRC § 1014(f)(1).  

D. Reasonable Cause Exception to Accuracy-Related and Fraud Penalties. Both the 
fraud and accuracy-related penalties are subject to an exception for reasonable cause, 
provided that the taxpayer acts in good faith. IRC § 6664(c)(1); Treas. Reg. § 1.6664-
4(a). 

1. Facts and Circumstances. All pertinent facts and circumstances are taken into 
account in determining whether a taxpayer acted with reasonable cause and in 
good faith. Treas. Reg. § 1.6664-4(b). Reliance on professional advice constitutes 
reasonable cause and good faith if, under the circumstances, such reliance was 
reasonable and the taxpayer acted in good faith. Treas. Reg. § 1.6664-4(b); Treas. 
Reg. § 1.6664-4(c). 

2. No Exception for Lack of Economic Substance. The reasonable cause 
exception is not available if the underpayment is attributable to transactions 
lacking economic substance. IRC § 6664(c)(2). 

3. Additional Requirements for Valuation Overstatement of Charitable 
Deduction Property. A taxpayer must meet two additional requirements in order 
to qualify for the reasonable cause exception in the case of an underpayment 
attributable to a substantial or gross valuation misstatement under chapter 1, if the 
misstatement is with respect to an overvaluation of charitable deduction property. 
IRC § 6664(c)(3). “Charitable deduction property” is property contributed to 
charity for which a deduction is claimed under section 170 of the Code. 
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a. Qualified Appraisal. The first requirement is that the claimed value must 
be based on a qualified appraisal by a qualified appraiser. IRC § 
6664(c)(3)(A). The terms “qualified appraisal” and “qualified appraiser” 
are defined in section 170(f)(11)(E) of the Code. A qualified appraisal by 
a qualified appraiser is a formal requirement for claiming a charitable 
income tax deduction greater than $5,000 for a contribution of property 
(other than cash, publicly traded securities, and certain other categories). 
IRC § 170(f)(11)(C). 

b. Good Faith Investigation. The second requirement is subjective: the 
taxpayer make a good faith investigation of the value of the contributed 
property. IRC § 6664(c)(3)(B).  

E. Special Penalties for Reportable Transactions. Section 6662A of the Code imposes a 
penalty on reportable transaction understatements. The penalty is 20% of the amount of 
the understatement, or 30% if the taxpayer fails to meet the disclosure requirements for 
reportable transactions set forth in the regulations under section 6011 of the Code. IRC § 
6662A(c); IRS 6664(d)(3)(A); Treas. Reg. § 1.6011-4. The penalty applies to items 
attributable to a “listed transaction,” as well as to a “reportable transaction” other than a 
listed transaction, if a significant purpose of the reportable transaction is the avoidance or 
evasion of federal income tax. IRC § 6662A(b)(2).  

a. Definitions of Listed and Reportable Transactions. The terms “listed 
transactions” and “reportable transactions” are defined in section 
6707A(c) of the Code, which in turn defines these terms by reference to 
regulations under section 6011 of the Code. See Treas. Reg. § 1.6011-4. In 
general, a “reportable transaction” is one of five categories of transactions 
described in Treas. Reg. § 1.6011-4(b)(1). The categories are: listed 
transactions; confidential transactions; transactions with contractual 
protection; loss transactions; and transactions of interest. Listed 
transactions can be found on the IRS website here: 
https://www.irs.gov/businesses/corporations/listed-transactions. 
Transactions of interest can be found on the IRS website here: 
https://www.irs.gov/businesses/corporations/transactions-of-interest. 

b. Notice and Comment Required for Listed Transactions?  In Mann 
Construction v. U.S., 129 AFTR 2d 2022-885 (6th Cir. 2022), the Sixth 
Circuit held that adding a listed transaction requires Treasury to go 
through a notice-and-comment rulemaking process under the 
Administrative Procedure Act. A mere notice is not sufficient.  

c. Reasonable Cause Exception. A reasonable cause and good faith 
exception applies to reportable transaction understatement penalty, 
provided that relevant facts are disclosed in accordance with the 
regulations under section 6011 of the Code, there was substantial authority 
for the taxpayer’s treatment, and the taxpayer reasonably believed that the 
treatment was more likely than not proper. IRC § 6664(d)(3).  

https://www.irs.gov/businesses/corporations/transactions-of-interest
https://www.irs.gov/businesses/corporations/transactions-of-interest


 27 

d. Penalties for Failure to Disclose. In addition to the accuracy-related 
penalties under section 6662A of the Code, section 6707A of the Code 
imposes penalties for failure to meet disclosure requirements for a 
reportable transaction.  

e. Penalties on Other Parties. Penalties also apply, inter alia, to tax shelter 
promoters (IRC § 6700), material advisors who fail to maintain lists of 
their advisees (IRC § 6708), and to tax-exempt entities that are parties to 
prohibited tax-shelter transactions (IRC § 4965). A detailed discussion of 
enforcement tools for curbing the promotion of abusive transactions is 
beyond the scope of this outline. 

VIII. Tax Return Preparer Penalties 

Section 6694 of the Code imposes penalties in some cases on tax return preparers who understate 
the taxpayer’s liability. Section 6695 of the Code imposes penalties for certain other acts or 
omissions. The tax return preparer understatement penalties are closely related to the tax return 
standards set forth in section 10.34 of Circular 230. 

A. Definition of Tax Return Preparer. Section 7701(a)(36)(A) of the Code defines a “tax 
return preparer” as any person who prepares for compensation (or employs persons who 
prepare for compensation) any federal tax return or claim for refund of tax. See also 
Treas. Reg. § 301.7701-15. 

1. Preparation of Substantial Portion. Any person who prepares a substantial 
portion of a return or a claim for refund is treated as having prepared the return or 
claim. IRC § 7701(a)(36)(A); Treas. Reg. § 301.7701-15(a). 

a. Substantial Portion. Treas. Reg. § 301.7701-15(b)(3) defines a 
substantial portion of a return or claim for refund based on whether the 
person giving advice knows or reasonably should know that the tax 
attributable to the portion of the return or claim for refund is a substantial 
portion of the tax required to be shown. Factors considered include the 
size and complexity of an item relative to the taxpayer’s gross income and 
the size of any understatement attributable to the item compared to the 
taxpayer’s reported liability. 

(1) Review and Comment Sufficient. Review of a return for 
substantive correctness and mechanical accuracy makes one a tax 
return preparer. Rev. Rul. 84-3. An attorney who reviews a gift tax 
return prepared by an accountant, for example, would be 
considered a tax return preparer. 

(2) Furnishing Sufficient Information. Furnishing sufficient 
information and advice so that completion of a return or claim for 
refund is largely a mechanical or clerical matter is likely sufficient 
to make a person a tax return preparer. Treas. Reg. § 301.7701-
15(c). 
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b. De Minimis Rule for Nonsigning Tax Return Preparers. Treas. Reg. § 
301.7701-15(b)(3)(ii) provides a de minimis rule for nonsigning tax return 
preparers only. Under the rule, an entry will not be considered a 
substantial portion of the amounts are less than $10,000 or less than both 
$400,000 and 20% of the gross income (or adjusted gross income, in the 
case of an individual) shown on the return or claim for refund.  

(1) Nonapplication to Wealth Transfer Taxes? The de minimis rule 
is defined in terms of gross income. It is unclear whether it applies 
to taxes, such as estate, gift, and GST taxes, that do not involve 
gross income. 

c. Signing versus Nonsigning Preparer. Treas. Reg. § 301.7701-15(b) and 
penalties under section 6695 of the Code distinguish between signing and 
nonsigning tax return preparers. 

(1) Signing Tax Return Preparer. A signing tax return preparer is 
the individual tax return preparer who has “primary responsibility 
for the overall substantive accuracy of the preparation of such 
return or claim for refund.” Treas. Reg. § 301.7701-15(b)(1). Note 
that an individual can be defined as a “signing tax return preparer” 
without physically signing a return or claim for refund. Treas. Reg. 
§ 1.6694-1(a)(2). However, a penalty applies under section 
6695(b) of the Code if a “signing tax return preparer” fails to sign 
the return. The regulations assume that there can only be one 
signing tax return preparer within a firm with respect to a return or 
claim for refund. Treas. Reg. § 1.6694-1(b)(1). If there is no 
individual who has primary responsibility for overall substantive 
accuracy, then a nonsigning tax return preparer with “overall 
supervisory responsibility” can be deemed a signing tax return 
preparer. Treas. Reg. § 1.6694-1(b)(3). 

(2) Law Firm Associates as Signing Tax Return Preparers. In 
practice, the individual tax return preparer who has “primary 
responsibility for the overall substantive accuracy” of an estate or 
gift tax return is often a law firm associate. Treas. Reg. § 1.6695-
1(b)(4) Example 1. 

(3) Nonsigning Tax Return Preparer. A nonsigning tax return 
preparer is any other tax return preparer who prepares all or a 
substantial portion of a return or claim for refund with respect to 
events that have occurred at the time the advice is rendered. Treas. 
Reg. § 301.7701-15(b)(2).  

(a) Pre-transaction advice generally disregarded. Advice 
given before a transaction occurs is generally not 
considered tax return advice. See Treas. Reg. § 301.7701-
15(b)(2)(ii) Example 2. An individual can generally avoid 
nonsigning tax return preparer status if the time spent after 
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events have occurred is less than 5% of the aggregate time 
incurred with respect to a position. However, if facts and 
circumstance show that the advice was given before events 
occurred primarily to avoid being treated as a tax return 
preparer, then the pre-transaction advice can be taken into 
account if it was confirmed post-transaction. Treas. Reg. § 
301.7701-15(b)(2). 

(b) Advice leading to a position. If written or oral advice to a 
taxpayer or another preparer leads to a position or entry that 
constitutes a substantial portion of the return, then the 
individual giving the advice is a nonsigning tax return 
preparer. Treas. Reg. § 301.7701-15(b)(2). 

2. Certain Exceptions. Section 7701(a)(36)(B) sets forth certain exceptions to the 
definition of tax return preparer, such as a person who merely furnishes typing, 
reproducing, or other mechanical assistance. Treas. Reg. § 301.7701-15(b)(c), (f). 

B. Amount of the Penalty for Understatement. The general penalty for understatement of 
liability (if the requirements of the penalty are met) is the greater of $1,000 or 50% of the 
amount of income derived by the preparer with respect to the return or claim for refund. 
IRC § 6694(a)(1); Treas. Reg. § 1.6694-1(a). The penalty is increased to the greater of 
$5,000 or 75% of the amount of income derived in the case of a willful attempt to 
understate tax liability on the return or claim or a reckless or intentional disregard of rules 
and regulations. IRC § 6694(b); Treas. Reg. § 1.6694-1(a). 

C. Requirements of Preparation and Knowledge of the Position. In order to be liable for 
the preparer penalty for understatement of liability, a tax return preparer must have 
prepared a return or claim or refund and have known or reasonably should have known 
that an understatement of liability was due to an unreasonable position (as defined in 
section 6694(a)(2) of the Code). Treas. Reg. § 1.6694-2(a). 

D. Definition of Unreasonable Position. In general, a position to which an understatement 
is due can give rise a tax return preparer penalty if there is not substantial authority for 
the position. IRC § 6694(a)(2)(A); Treas. Reg. § 1.6694-2(a)(ii). However, as discussed 
below, the general rule is modified and relaxed in the case of disclosed positions, and 
heightened in the case of tax shelters and reportable transactions. 

1. Reasonable Basis and Disclosure. Except in the case of a tax shelter or 
reportable transaction, the tax return preparer penalty can be avoided if a return 
position is disclosed and there is a reasonable basis for the position. IRC § 
6694(a)(2)(B); Treas. Reg. § 1.6694-2(d). The disclosure is made on Form 8275 
or Form 8275-R (disclosure of position contrary to regulation). 

a. Contemporaneous Documentation of Advice. A return position is 
considered adequately disclosed if, in the case of a signing tax return 
preparer, the tax return preparer advises the taxpayer of the penalty 
standards that apply under section 6662 of the Code. Treas. Reg. § 1.6694-
2(d)(3)(i)(C). In the case of a nonsigning tax return preparer, a return 
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position is considered adequately disclosed if the preparer advises the 
taxpayer of any opportunity to avoid penalties under section 6662 and of 
the standards of disclosure (if applicable). In both cases, the tax return 
preparer must contemporaneously document the advice in the tax return 
preparer’s files. 

2. More Likely than Not Standard for Tax Shelters and Reportable 
Transactions.  In the case of a tax shelter or reportable transaction, the tax return 
preparer penalty can be avoided only if it is reasonable to believe that the position 
would more likely than not be sustained on the merits. IRC § 6694(a)(2)(C); 
Treas. Reg. § 1.6694-2(b)(1). 

E. Reasonable Cause Exception. A tax return preparer can avoid the understatement 
penalty by showing that there is reasonable cause for the understatement and the tax 
return preparer acted in good faith. IRC § 6694(a)(3). Treas. Reg. § 1.6694-2(e) describes 
factors that are taken into account in determining whether an understatement was due to 
reasonable cause and that the preparer acted in good faith. These factors include 
complexity of the provision at issue, frequency of errors, materiality of errors, and 
reliance on industry standards. 

F. Effect of Understatement Penalties on Preparers of Wealth Transfer Tax Returns. 
Section 6694 of the Code applies regardless of the type of tax involved. See, e.g., Treas. 
Reg. § 20.6694-2; 25.6694-2; 26.6694-2; cf. IRC § 6694(e) (defining understatement of 
tax). In contrast, the accuracy-related penalty for understatement of tax applies only to 
“understatement of income tax.” IRC § 6662(b)(2). Effectively, this means that tax return 
preparers who prepare gift, estate, or GST tax returns have an incentive to ensure that a 
return position has substantial authority in order to avoid a preparer penalty. By contrast, 
taxpayers who pay wealth transfer taxes do not have a direct incentive to ensure 
substantial authority (at least not in the form of deemed reduction of an understatement of 
tax). 

G. Other Tax Return Preparer Penalties. Section 6695 applies penalties to tax return 
preparers in some cases for certain acts or omissions, including: failing to furnish 
taxpayers with copies of their returns; failure by signing tax return prepares to sign 
returns or claims for refunds; and failure by a signing tax return preparer to furnish 
identifying numbers. See also Treas. Reg. § 1.6695-1. 
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