




» Failure to properly identify 
potential conflicts of interest

» Poor Communication

» Inadequate Documentation

Three of the leading factors which 
contribute to most ethics and 
malpractice problems:



Who’s the Client?



The Bad Son



The Dutiful Son



The Good Son



Is the son your client?



» Test- Subjective Belief of the Client

» No Formal Act Is Required

» It Doesn’t Matter Whether the 
Lawyer Is Paid a Fee?

» Engagement Letter Is Not Required



Dealing with Children,
Third Parties & Beneficiaries 



An Offer You Can’t Refuse?



» Who Is the Client?  
» What Is the Scope and 

How Is It Defined?
» Client Communication
» Fee Splitting – Rule 4-

1.5(g)
» Unauthorized Practice 

of Law?





» The relationship between an 
attorney and client is consensual.  
Most of the time, any party can 
terminate it at any time. 

» Under some circumstances, 
passage of time can terminate the 
attorney-client relationship.  

» A client’s disability may terminate 
the attorney-client relationship.





Lawyer as a 
Fiduciary



Rand v. Giller, 
489 So. 2d 796 
(Fla. 3d DCA 
1986)



“For the benefit of the bar, we 
strongly suggest that attorneys 
establish procedures for such 
cases which allow for evidence, 
other than the self-serving 
testimony of the attorney 
involved, of the care taken to 
avoid the appearance of 
impropriety.”



ACTEC COMMENTARIES
“[A] lawyer should be free to prepare 
a document that appoints the lawyer 
to a fiduciary office so long as the 
client is properly informed, the 
appointment does not violate the 
conflict of interest rule of MRPC 1.7, 
and the appointment is not the 
product of undue influence or 
improper solicitation by the lawyer.”



What should the client understand?



ACTEC COMMENTARIES

“[A] client is properly informed if the client is
provided with information regarding the role
and duties of the fiduciary, the ability of a lay
person to serve as fiduciary with legal and
other professional assistance, and the
comparative costs of appointing the lawyer or
another person or institution as fiduciary.”



ABA Formal Opinion 02-426

“When the client is considering appointment of the lawyer 
as a fiduciary, the lawyer must inform the client that the 
lawyer will receive compensation for serving as fiduciary, 
whether the amount is subject to statutory limits or court 
approval, and how the compensation will be calculated and 
approved.”





ABA Formal Opinion 02-426

“When the client is considering appointment of the 
lawyer as a fiduciary, the lawyer must inform the 
client that the lawyer will receive compensation for 
serving as fiduciary, whether the amount is subject 
to statutory limits or court approval, and how the 
compensation will be calculated and approved.”



Florida Approach



Florida Bar Rule 4-1.8(c), Comment
“This rule does not prohibit a lawyer from seeking to
have the lawyer or a partner or associate of the
lawyer named from serving as personal
representative of the client's estate or to in another
potentially lucrative fiduciary position in connection
with a client’s estate planning. A lawyer may prepare
a document that appoints the lawyer or person
related to the lawyer to a fiduciary office so long as
the client is properly informed, the appointment
does not violate rule 4-1.7, the appointment is not
the product of undue influence or improper
solicitation by the lawyer, and the client gives
informed consent, confirmed in writing.”





Florida Bar Rule 4-1.8(c), Comment Contd.
“In obtaining the client's informed consent to the
conflict, the lawyer should advise the client in
writing concerning the nature and extent of the
lawyer's financial interest in the appointment, as
well as the availability of alternative candidates for
the position who is eligible to serve as a fiduciary,
that a person who serves as a fiduciary is entitled to
compensation, and that the lawyer may be eligible to
receive compensation for serving as a fiduciary in
addition to any attorneys’ fees that the lawyer or the
lawyer’s firm may earn for serving as a lawyer for
the fiduciary.”



No compensation will be 
allowed to a lawyer who 
serves as a fiduciary for a 
client who is unrelated 
unless disclosures are 
made in a writing signed 
by the client before the 
will is executed.





I, (Name)                     , declare that:
I have designated [my attorney, an attorney employed in the same 

law firm as my attorney, or a person related to my attorney] as a nominated 
personal representative in my will (or codicil) dated ________.

Before executing the will (or codicil), I was informed that:
(1)  Subject to certain statutory limitations, most family members 

regardless of their residence, any other individuals who are residents of 
Florida, including friends, and corporate fiduciaries are all eligible to serve 
as a personal representative;

(2)  Any  person,  including  an  attorney, who serves as a personal 
representative is entitled to receive reasonable compensation for serving as 
personal representative, and

(3) Compensation payable to the personal representative is in 
addition to any attorneys’ fees payable to the attorney or the attorney’s 
firm for legal services rendered to the personal representative.

_________________________
(Testator)

Dated:___________________



I, (Name)                     , declare that:
I have designated [my attorney, an attorney employed 

in the same law firm as my attorney, or a person related to my 
attorney as a trustee in my trust instrument dated _____.
Before executing the trust, I was informed that:

(1) Unless specifically disqualified by the terms of the 
trust instrument, any person, regardless of state of residence, 
and including family members, friends, or corporate 
fiduciaries, is eligible to serve as a trustee. 

(2) Any  person,  including  an  attorney, who serves as 
a trustee is entitled to receive reasonable compensation for 
serving as trustee.

(3) Compensation payable to the trustee is in addition 
to any attorney fees payable to the attorney or the attorney’s 
firm for legal services rendered to the trustee.

…(Signature)…
… (Settlor)…
Dated:



Applies to all nominations and appointments made 
pursuant to a will or trust :
(1) executed by a resident of the State of Florida on 
or after October 1, 2020, and
(2) Amended or republished by a resident of the 
State of Florida on or after October 1, 20202, if the 
republished will or amended trust nominates or 
appoints the attorney (or a person related to the 
attorney) who prepared or supervised the execution 
of the instrument that republished the will or 
amended the trust.

Application to Existing Documents



Statutory 
Attorneys’ 
Fees and 
Costs and 

the 
“Presumed 
Reasonable 

Fee”



In Re Estate of 
Platt, 586 So. 
2d 328 (Fla. 

1991)

Reasonable 
compensation for 

an attorney 
providing services 

to an estate may 
not “be computed 
solely of the basis 

of a fixed 
percentage of the 

amount of the 
probate estate.”



Florida Statutes §733.6171

Compensation for ordinary services is presumed reasonable 
if based upon the compensable value of the estate

Percentage based fee structure

Never intended to be mandatory

Clients have always had the option of paying hourly or 
negotiating an entirely different structure



Florida 
Statutes §
736.1007(2)

75% of the presumed 
reasonable fee in § 733.6171



Full Disclosure

CS/HB 625



Revised 733.6171 (2)
(b) An attorney representing a personal representative in an estate 
administration who intends to charge a fee based upon the schedule set forth 
in subsection (3) shall make the following disclosures in writing to the 
personal representative: 
1. There is not a mandatory statutory attorney fee for estate 

administration.
2. The attorney fee is not required to be based on the size of the estate, 

and the presumed reasonable fee provided in subsection (3) may not be 
appropriate in all estate administrations. 

3. The fee is subject to negotiation between the personal representative 
and the attorney.

4. The selection of the attorney is made at the discretion of the personal 
representative, who is not required to select the attorney who prepared 
the will. 

5. The personal representative shall be entitled to a summary of ordinary 
and extraordinary services rendered for the fees agreed upon at the 
conclusion of the representation. The summary shall be provided by 
counsel and shall consist of the total hours devoted to the representation 
or a detailed summary of the services performed during the 
representation.



Written Acknowledgment

733.6171(2)(c)

The attorney shall obtain the 
personal representative’s timely 
signature acknowledging the 
disclosures.

Engagement Letter or Separate 
Writing?



Failure to Make Disclosures

733.6171(d): If the attorney 
does not make the disclosures 
required by this section, the 
attorney may not be paid for 
legal services without prior 
court approval of the fees or the 
written consent of all interested 
parties.

The failure to make the required 
disclosure shall be considered in 
determining a reasonable fee. 
Fla. Stat. § 733.6171(5)



Trust 
Code 
Revisions

Florida Statutes § 736.1002(1)(b)



Revised 736.1002(1)(b)
(b) An attorney representing a trustee in the initial administration of the 
trust who intends to charge a fee based upon the schedule set forth in 
subsection (2) shall make the following disclosures in writing to the trustee: 
1. There is not a mandatory statutory attorney fee for trust 

administration.
2. The attorney fee is not required to be based on the size of the trust, 

and the presumed reasonable fee provided in subsection (2) may not 
be appropriate in all trust administrations. 

3. The fee is subject to negotiation between the trustee and the attorney.
4. The selection of the attorney is made at the discretion of the trustee 

who is not required to select the attorney who prepared the trust. 
5. The trustee shall be entitled to a summary of ordinary and 

extraordinary services rendered for the fees agreed upon at the 
conclusion of the representation. The summary shall be provided by 
counsel and shall consist of the total hours devoted to the 
representation or a detailed summary of the services performed during 
the representation.



More Forms



ESTATE OF [INSERT NAME OF DECEDENT]
DISCLOSURES REGARDING COMPENSATION OF ATTORNEY

I, [INSERT NAME], as the personal representative of the Estate of [DECEDENT], 
acknowledge by signing below that [LAWYER] and [LAW FIRM] have disclosed to me:

1. There is not a mandatory statutory attorney fee for estate
administration.

2. The attorney fee is not required to be based on the size of the estate, and
the presumed reasonable fee provided in subsection (3) of Florida Statutes §
733.6171 may not be appropriate in all estate administrations.

3. The fee is subject to negotiation between the personal representative
and the attorney.

4. The selection of the attorney is made at the discretion of the personal
representative, who is not required to select the attorney who prepared the
will.

5. The personal representative shall be entitled to a summary of ordinary
and extraordinary services rendered for the fees agreed upon at the
conclusion of the representation. The summary shall be provided by counsel
and shall consist of the total hours devoted to the representation or a
detailed summary of the services performed during the representation.

By:______________________________________
[INSERT NAME], as personal representative
of the Estate of [INSERT NAME OF DECEDENT]  Dated:



[INSERT NAME OF TRUST]
DISCLOSURES REGARDING COMPENSATION OF ATTORNEY

I, [INSERT NAME], as the trustee of the [NAME OF TRUST], acknowledge by signing 
below that [LAWYER] and [LAW FIRM] have disclosed to me:

1. There is not a mandatory statutory attorney fee for trust administration.

2. The attorney fee is not required to be based on the size of the trust, and
the presumed reasonable fee provided in subsection (2) of Florida Statutes §
736.1007 may not be appropriate in all trust administrations.

3. The fee is subject to negotiation between the trustee and the attorney.

4. The selection of the attorney is made at the discretion of the trustee,
who is not required to select the attorney who prepared the trust.

5. The trustee shall be entitled to a summary of ordinary and
extraordinary services rendered for the fees agreed upon at the conclusion
of the representation. The summary shall be provided by counsel and shall
consist of the total hours devoted to the representation or a detailed
summary of the services performed during the representation.

By:______________________________________
[INSERT NAME], as Trustee
Dated:





The client should be informed “of 
any significant lawyer-client 
relationship that exists between 
the lawyer or the lawyer’s firm 
and a corporate fiduciary under 
consideration.” 



The lawyer should inform the 
client of any policies or practices 
known to the lawyer that the 
fiduciaries under consideration 
may follow with respect to the 
employment of the scrivener of 
an estate planning document as 
counsel for the fiduciary. 



» Recommending a Fiduciary

» Exculpatory Provisions

» Waivers of the Prudent Investor 
Rule

» Removal Provisions

» Successor Trustee Provisions

Drafting Considerations





» Can a lawyer who represents a 
charitable organization or sits on its 
board prepare a will leaving a gift to 
the charity?

» Can the lawyer prepare a gift 
agreement between the charity and 
estate planning client?

» Can a lawyer accept referrals of estate 
planning clients from the charity?





» If a lawyer prepares the wills of 
various family members, they 
assume no obligation to oppose any 
changes to the wills. 

» The lawyer is not precluded from 
assisting in the redrafting of the 
wills.

» The Chase court concluded that the 
lawyer breached no duty to the 
daughter.



Under most circumstances, it is not
a conflict of interest for a lawyer to 
prepare a will that disinherits a 
beneficiary whom the lawyer 
represents on other matters.



» Is representation of one client 
“directly adverse” to another 
client? 

» Does a potential beneficiary 
have a legal right to the bequest, 
or is it merely an expectancy?  

» Is there a significant risk that 
the representation of one client 
will be “materially limited” by 
the lawyer’s responsibility to 
another client?  



» Does the lawyer owe duties to 
prospective beneficiaries other 
than the duty to effect the testator’s 
intent?  

» Is there a difference between 
advising the testator whether, 
rather than how, to disinherit a 
beneficiary?

» Is the lawyer limited by any shared 
assumptions in a family’s estate 
plan, or any contractual obligation 
as to the beneficiary?



» Freivogel On Conflicts
www.freivogelonconflicts.com

» The ACTEC Commentaries on the 
Model Rules of Professional 
Conduct 
www.actec.org

» SunEthics.com
www.sunethics.com

http://www.freivogelonconflicts.com/
http://www.actec.org/
http://www.sunethics.com/
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